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United  States  of  America 
National  Labor  Relations  Board 

Form  NLRB-501 

CHARGE  AGAINST  EMPLOYER 

Do  Not  Write  in  This  Space 

Case  No:  19-CA-1158. 

Date  Filed:    August  9,  1954. 

Compliance  Status  Checked  By:   N.M.  11-2-54. 

Important — Read  Carefully 

Where  a  Charge  Is  Filed  by  a  Labor  Organization, 
or  an  Individual  or  Group  Acting  on  Its  Be- 
half, a  Complaint  Based  Upon  Such  Charge 
Will  Not  Be  Issued  L^nless  the  Charging  Party 
and  any  National  or  International  Labor  Or- 
ganization of  Which  It  Is  an  Affiliate  or  Con- 
stituent Unit  Have  Complied  With  Section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Re- 
lations Act. 

Instructions:  File  an  Original  and  4  Copies  of 
This  Charge  With  the  NLRB  Regional  Director 
for  the  Region  in  Which  the  Alleged  Unfair 
Labor  Practice  Occurred  or  is  Occurring. 

1.     Employer  Against  Whom  Charge  Is  Brought: 

Name  of  Employer:    Alaska  Beverage  Co. 
Address  of  Establishment:  Fairbanks,  Alaska. 
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\().  of  Workers  Employed:     Seven  (7). 
Xatui'c  of  l]nii)l()\'er's  Business:  Beverage  Bottling 
&  Coca-Cola  Distributing. 

The  al)()V(^-iiauiecl  euiployer  has  engaged  in  and 
is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8(a),  Subsections  (1)  and  8  a 
(5)  of  the  National  Labor  Relations  Act,  and  these 
unfair  labor  practices  are  unfair  labor  practices 
aifccting  commerce  within  the  meaning  of  the  Act. 

2.     Basis  of  the  Charge : 

The  Teamsters  Union  Local  183  had  an  Elec- 
ti()]i  in  the  Alaska  Beverage  Co.  plant  on  ^lay 
26tli,  1953,  which  was  conducted  by  the  Na- 
tional Labor  Relations  Board  and  was  Certified 
as  the  bargaining  i-eju'esentative  for  th(^  Em- 
])l()yees.  Bargaining  was  started  soon  after 
this  date  between  the  Union  Representative 
and  Mr.  H.  W.  Robinson,  who  is  an  owner  of 
the  ])lant.  Since  Mr.  Robinson's  residence  is 
in  the  State  of  Connecticut  it  was  very  difficult 
for  the  Union  to  get  ^Ir.  Robinson  to  spend 
enough  time  in  Alaska  to  Bargain.  There  was 
an  ela])se  of  time  when  there  was  little  or  no 
bargaining  going  on  until  about  April,  of  1954, 
at  which  time  the  bargaining  was  resumed. 
Aftei'  we  resumed  the  bargaining  and  had  met 
with  Mr.  Robinson  twice,  the  union  was  made 
an  offer  of  a  monthly  scale  by  Mr.  Robinson 
as  a  connt(M-  ])roposal  to  the  hourly  scale  that 
the  Union  had  asked  for.  This  was  turned  dowii 
by  the  LTnion  at  first  and  later  was  accepted 
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by  the  Union.  When  the  Union  met  with  Mv. 
Eobinson  and  told  him  that  we  would  accept 
this  monthly  scale,  he  told  the  Union  that  he 
had  changed  his  mind  and  would  like  an  hourly 
scale  which  was  below  the  hourly  scale  that  the 
Union  had  asked  in  the  first  place.  Since  this 
time  we  (the  Union)  have  not  been  able  to 
bargain  further  with  ]\Lr.  Robinson  and  the 
Employees  went  out  on  strike  on  the  28th  day 
of  June,  1954,  in  an  effort  to  get  Mr.  Robinson 
to  bargain  further.  This  we  believe  was  not 
bargaining  in  good  faith  on  his  part  after  we 
had  given  up  the  hourly  scale  and  had  accepted 
his  proposal  of  a  monthly  scale.  If  there  is  any 
more  information  you  need  in  relation  to  this 
case  we  will  send  it  as  soon  as  possible. 

3.  Full  Name  of  Labor  Organization,  Including 
Local  Name  and  Number,  or  Person  Filing 
Charge : 

Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers,  Local  Union  No.  183,  A.  F.  of  L. 

4.  Address : 

P.O.  Box  609  Fairbanks,  Alaska,  315  Fifth  Ave. 
Telephone  No. :  5238. 

5.  Full  Name  of  National  or  International  Labor 

Organization  of  which  it  is  an  affiliate  or  con- 
stituent Unit  (To  be  filled  in  when  charge  is 
filed  by  a  labor  organization). 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of 
America,  Affil.  with  the  A.  P.  of  L. 
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6.  Address  of  National   or  International,  if  any: 

TOO   Indiana  Ave.,  N.W. 
Washington  1,  D.C. 

7.  Dechu'ation  : 

I  declare  that  1  have  read  the  above  charge  and 
that  the  statements  therein  are  true  to  the  best  of 
my  knowledge  and  belief. 

By  /s/  MICHAEL  CSEREPES, 
Business    Representative    Teamsters    Union    Local 
No.  183. 

August  7,  1954. 

Wilfully  false  statements  on  this  charge  can  be 
])unished  by  tine  and  imprisonment  (U.  S.  Code, 
Title  18,  Section  80). 

Receivcnl  in  evidence  as  General  Counsel's  Ex- 
hibit No.  1-A,  November  22,  1954. 


United    States    of    America    Before    the    National 
Labor  Relations  Board,  Nineteenth  Region 
(^ase  No.  19-CA-1158 

IIOMKR  W.  ROBINSON  d/b/a  ALASKA  BEV- 
ERA(;K  CO. 

and 

TEAMSTKRS,  CHAUFFEURS,  WAREHOUSE- 
MEN AND  HELPERS,  LOCAL  UNION 
NO.  IS:^,  AFL 

COMPLAINT 

It  having  b(»en  charged  by  Teamsters,  Chauffeurs, 
Warehousemen  aiul  Helpers,  Local  Union  No.  183, 
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AFL,  Post  Office  Box  609,  Fairbanks,  Alaska,  under 
date  of  August  9,  1954,  that  Homer  W.  Robinson 
d/b/a  Alaska  Beverage  Co.,  Fairbanks,  Alaska, 
hereinafter  called  Respondent,  has  engaged  in  and 
is  now  engaging  in  certain  unfair  labor  x>i*actices 
att'ecting  commerce,  as  set  forth  and  defined  in  the 
Labor  Management  Relations  Act,  1947,  as 
Amended  ,  61  Stat.  136,  hereinafter  called  the  Act, 
the  General  Counsel  for  the  National  Labor  Re- 
lations Board,  hereinafter  called  the  Board,  by  the 
Regional  Director  for  the  Nineteenth  Region  of  the 
Board,  hereby  alleges  as  follows: 

I. 

Homer  W.  Robinson,  sole  oTMier,  hereinafter 
called  Respondent,  is  and  has  been  at  all  times  ma- 
terial herein  doing  business  under  the  trade  name 
and  style  of  Alaska  Beverage  Co.  by  virtue  of  the 
laws  of  the  Territory  of  Alaska,  having  his  prin- 
cipal office  and  place  of  business  at  Fairbanks, 
Alaska,  and  is  now  and  has  been  at  all  times  herein 
mentioned  continuously  engaged  at  said  place  of 
business,  hereinafter  called  the  Fairbanks  Plant,  in 
the  manufacture,  sale  and  distribution  of  carbon- 
ated beverages. 

Respondent  is  engaged  in  commerce  within  the 
meanino-  of  Section  2(6)  and  (7)  of  the  Act. 

II. 

A  copy  of  the  charge  hereinabove  referred  to 
was  served  on  Respondent  by  Registered  Mail  on 
August  10,  1954. 
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III. 

'rcamsteis,  Chauffeurs,  Warehousemen  and  Help- 
ers, Local  Union  No.  183,  AFL,  hereinafter  called 
file  Union,  is  a  labor  organization  within  the  mean- 
]]]iX  of  Section  2(5)  of  the  Act. 

IV. 

In  order  to  insure  to  the  employees  of  Respondent 
the  full  benefit  of  the  right  to  self  organization  and 
collective  bargaining,  and  otherwise  effectuate  the 
policies  of  the  Act,  all  employees  of  Respondent 
employed  at  its  Fairbanks  Plant,  exclusive  of  super- 
visory employees,  constitute  a  unit  appropriate  for 
])ur])oses  of  collective  bargaining  within  the  mean- 
ing of  Section  9(b)  of  the  Act. 

V. 

On  or  about  May  26,  1953,  a  majority  of  the  em- 
ployees of  Respondent  in  the  unit  described  above 
in  ])aragraph  lA'^,  designated  or  selected  the  I'nion 
as  their  representative  for  purposes  of  collective 
bargaining  with  Respondent,  and  at  all  times  since 
that  date  the  Union  has  been  the  representative  for 
])ur])oses  of  collective  bargaining  of  a  majority  of 
the  em])loyees  in  said  unit,  and  by  virtue  of  Section 
9(a)  of  the  Act  has  been  and  is  now  the  exclusive 
!"ej)i'es(Mitativ(»  of  all  the  (employees  in  said  unit  for 
))Ui})()ses  of  collective  bargaining  in  res])ect  to  rates 
of  ])ay,  wages,  hours  of  emplo\Tnent,  or  other  con- 
ditions of  e?n])loyineut. 

VI. 

On  or  about  April  23,  1954,  May  12,  1954,  May 
18,  1954,  and  at  various  and  sundry  times  since,  the 
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Union  requested  Respondent  to  bargain  collectively 
in  respect  to  rates  of  pay,  wages,  hours  of  eni])loy- 
nient  or  other  conditions  of  employment,  witli  the 
Union  as  the  exclusive  representative  of  all  the  em- 
])loyees  of  Respondent  in  the  unit  described  above 
in  paragraph  IV. 

VII. 
On  or  about  April  23,  1954,  and  at  all  times 
thereafter,  Respondent  did  refuse  and  continues  to 
refuse  to  bargain  collectively  with  the  Union  as  the 
exclusive  representative  of  all  the  employees  in  the 
unit  described  above  in  paragraph  IV. 

VIII. 

On  or  about  June  28,  1954,  the  employees  of  Re- 
spondent employed  at  its  Fairbanks  Plant  ceased 
work  concertedly  and  went  on  strike. 

IX. 

The  strike  described  above  in  paragraph  VIII 
was  caused  by  the  unfair  labor  practice  of  Re- 
spondent described  above  in  paragraph  VII,  and 
prolonged  by  the  unfair  labor  practice  described 
above  in  paragraph  VII. 

X. 

By  the  acts  described  above  in  paragraph  VII 
Respondent  did  engage  in  and  is  thereby  engaging 
in  an  unfair  labor  practice  within  the  meaning  of 
Section  8(a)(5)  of  the  Act. 

XL 

By  the  acts  described  above  in  paragraph  VII 
and  by  each  of  said  acts.  Respondent  did  interfere 
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with,  icstiain  and  coerce,  and  is  interfering  with, 
restraining  and  coercing  its  employees  in  the  exer- 
cise of  the  rights  guaranteed  in  Section  7  of  the 
Act,  and  did  tliereby  engage  in  and  is  thereby  en- 
gaging in  an  unfair  labor  ])ractice  within  the  mean- 
ing of  Section  8(a)  (1)  of  the  Act. 

XII. 

The  activities  of  Respondent  described  above  in 
])aaragra})h  VII,  occurring  in  connection  with  the 
operations  of  Respondent  described  above  in  para- 
graph I,  have  a  close,  intimate  and  substantial  re- 
lation to  trade,  traffic  and  commerce  among  the 
several  states,  and  tc^nd  to  lead  to  labor  disputes 
])urdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

XIII. 

The  acts  of  Respondent  described  above  consti- 
tute unfair  labor  practices  affecting  commerce 
within  the  meaning  of  Section  8(a)(1)  and  (5),  and 
Section  2(6)  and  (7)  of  the  Act. 

Whei-elore,  the  OeniMal  Counsel  of  the  National 
I^abor  Relations  Board  has  caused  this  Complaint 
to  be  signed  and  issued  by  the  Regional  Director 
for  the  Nineteenth  Region,  on  the  4th  day  of  No- 
vember, 1954,  against  Homer  W.  Robinson  d/b/a 
Alaska  Bevei-age  Co.,  the  Respondent  herein. 

/s/  THOMAS  P.  GRAHAM,  JR., 
Regional  Director. 

Received  in  evidence^  as  General  Counsel's  Ex- 
hibit No.  1-r,  November  22,  1954. 
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Before  the  National  Labor  Relations  Board 

[Title  of  Cause.] 

ANSWER 

The  Respondent,  for  answer  to  the  complaint  and 
charges  herein,  admits,  denies  and  alleges  as 
follows : 

I. 

Answering  paragraph  I  of  said  complaint,  the 
Respondent  alleges  that  Alaska  Beverage  Co.  is 
actually  a  co-partnership  in  which  the  Respondent 
is  the  sole  active  partner,  and  that  he  has  full  au- 
thority to  represent  and  bind  his  undisclosed  part- 
ner in  all  matters  relating  to  the  business  affairs  of 
Alaska  Beverage  Co. 

Answering  the  second  paragraph  set  forth  in  said 
Paragraph  I,  the  Respondent  admits  that  his 
company  is  engaged  in  commerce  within  the  mean- 
ing of  Section  2(6)  of  the  Act,  in  that  all  activities 
of  his  company  are  limited  to  and  located  within 
the  Territory  of  Alaska,  but  the  Respondent  ex- 
pressly denies  that  his  company  is  engaged  in  com- 
merce within  the  meaning  of  Section  2(7)  of 
said  Act. 

II. 

The  Respondent  admits  the  allegations  contained 
in  paragraph  II  of  the  complaint  herein. 

III. 

The  Respondent  admits  the  allegations  contained 
in  paragraph  TIT  of  the  complaint  herein. 
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IV. 

Tlie  Respondent  admits  the  allegations  contained 
ill  parairra])!!  I  \'  of  \hr  ('oni23laint  herein. 

V. 

Tlic  Respondent  admits  the  allegations  contained 
in  pai'aura])li  Y  of  the  complaint  herein. 

VI. 

Answering  paragraph  VI  of  said  complaint,  the 
Respondent  admits  that  on  or  about  the  specific 
dates  alleged  in  said  paragraph,  the  Union  re- 
qu(^sted  negotiations,  and  Respondent  alleges  that 
at  all  times  on  or  about  said  dates  he,  in  good  faith, 
entered  into  negotiations  with  representatives  of  the 
Complainant.  The  Respondent  expressly  denies 
the  alh^gation  '*and  at  various  and  sundry  times 
since,  the  Union  requested  Respondent  to  l)ar- 
gain  *  *  *" 

111  rurther  answer  to  said  general  allegation, 
which  is  denied,  the  Respondent  alleges  that  there 
have  been  to  his  knowledge  no  requests  for  nego- 
tiations, and  that  the  Respondent  has  at  all  times 
been  and  now  is  willing  to  negotiate  with  the  Com- 
])laiiiant. 

VII. 

Respondent,  answering  the  allegations  of  para- 
graph VII  of  the  complaint  herein,  denies  each  and 
all  of  the  allegations  and  the  inferences  to  be  d7'a\^^l 
therefrom  s(»t  forth  in  said  paragraph. 

VIII. 

The  R(^s])()nd(Mit  admits  the  allegations  contained 
in  ])ara graph  VTTI  of  the  com])laint  herein. 
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IX. 

Respondent,  answering  the  allegations  of  para- 
graph IX  of  the  complaint  herein,  denies  each  and 
all  of  the  allegations  and  the  inferences  to  be  drawn 
therefrom  set  forth  in  said  ])aragraph. 

X. 

Respondent,  answering  the  allegations  of  para- 
graph X  of  the  complaint  herein,  denies  each  and 
all  of  the  allegations  and  the  inferences  to  be  drawn 
thc^refrom  set  forth  in  said  paragraph. 

XI. 

Respondent,  answering  the  allegations  of  para- 
graph XI  of  the  complaint  herein,  denies  each  and 
all  of  the  allegations  and  the  inferences  to  be  drawn 
therefrom  set  forth  in  said  paragraph. 

XII. 

Respondent,  answering  the  allegations  of  para- 
graph XII  of  the  complaint  herein,  denies  each  and 
all  of  the  allegations  and  the  inferences  to  be  drawn 
therefrom  set  forth  in  said  paragraph. 

XIII. 

Respondent,  answering  the  allegations  of  para- 
graph XIII  of  the  complaint  herein,  denies  each 
and  all  of  the  allegations  and  the  inferences  to  be 
drawn  therefrom  set  forth  in  said  paragraph. 

Further  answ^eri  ng  the  charges  and  complaint 
herein,  the  Respondent  alleges: 

I. 

That  at  all  times  material  hereto,  Respondent 
has  bargained  and  has  been  ready  to  bargain  in 
good  faith  with  representatives  of  the  Union. 
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II. 

That  following-  the  Union's  certification  as  bar- 
o-ainino-  representative  of  Respondent's  employees 
on  or  about  May  26,  1953,  Respondent  never  vq- 
('('i\'(Hl  a  request  from  the  Union  for  bargaining  and 
negotiations  relating  to  any  contract  until  on  or 
about  A])ril  18,  1954.  That  immediately  upon  re- 
ceiving notification  of  the  Union's  desire  to  settle 
contract  terms,  Respondent  notified  the  Fairbanks 
representative  that  he  would  be  available  for  ne- 
gotiations in  Fairbanks  on  or  about  May  12,  1954. 
Tliat  the  Respondent  returned  to  Fairbanks  on  said 
day  for  the  express  purpose  of  meeting  with  repre- 
sentatives of  the  Union.  That  various  and  numer- 
ous discussions  relating  to  contract  terms,  wages 
and  working  conditions  were  held.  That  prior  to 
such  negotiations,  Respondent's  employees  had  been 
on  regular  monthly  salaries,  and  Respondent  ex- 
pressed a  desire  to  continue  such  method  of  com- 
pensation if  the  employees  approved  thereof.  That 
at  first  the  Union  objected  thereto,  and  fearing  that 
the  certification  which  had  been  issued  bv  this 
Board  would  expire,  unless  a  contract  were  signed 
before  May  26,  1954,  threatened  to  strike,  imless 
Respondent  acce])ted  the  contract  proposed  by  the 
Union. 

That  to  bring  pr'essure  upon  Respondent,  the 
T^nion  callcMl  Resp(mdent's  employees  of¥  the  job 
in  oi'dei*  to  enforce  the  I'^nion's  demands  that  a 
contract  be  entered  into  immediately  and  before 
the  one-year  j)eriod  following  certification  expired. 
That  Respondent,  by  wire,  thereupon  w^aived  anv 
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objections  that  he  might  have,  if  any,  by  reason  of 
the  expiration  of  such  period,  and  the  Union  then 
directed  the  employees  to  return  to  work. 

That  thereafter  the  Union  expressed  a  desire, 
after  having  objected  to  the  monthly  pay  plan,  to 
accept  the  same.  That  having  knowledge  of  such 
rejection.  Respondent  then  proposed  a  wage  and 
classification  plan  similar  to  that  in  effect  in  the 
Anchorage  area.  That  the  Union  insisted  upon  a 
proposed  monthly  salary,  and  that  on  or  about 
June  15,  1954,  Respondent  was  notified  that  the 
membership  had  rejected  a  monthly  salary  plan  and 
demanded  an  hourly  rate  of  pay. 

That  Respondent  then  requested  that  final  ne- 
gotiations of  the  contract  be  postponed  until  the 
Anchorage  contract  had  been  signed,  informing  the 
Union  that  it  was  Respondent's  desire  to  adopt  the 
same  wage  rates  and  classifications  applicable  in 
the  Anchorage  area.  That  Respondent  notified  the 
Union  that  he  would  be  back  in  Fairbanks  on  July 
10th  to  complete  negotiations. 

That  thereafter,  and  on  or  about  the  26th  day 
of  June,  1954,  the  Union  discontinued  negotiations, 
ignoring  Respondent's  request  for  continuance  of 
negotiations  until  about  July  10th  when  the  An- 
chorage area  contracts  would  be  signed,  and  ordered 
a  strike  of  Respondent's  plant. 

Further  answering  the  charges  and  complaint 
herein,  Respondent  charges  and  alleges: 

I. 

That  the  conduct  of  the  Union  in  calling  a  strike 
of  Respondent's  employees  constituted  a  refusal  to 
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l>;ii-i:aiii,  and  the  rnioii  tliereby  committed  an  un- 
fair lal)(»r  practice  in  xiolatioii  of  Section  8  of  the 
Nati(Hial   Labor  Ixclations  Act. 

II. 

Tliat  the  riiioii,  ])y  tlireats  and  economic  pres- 
siiic,  interfered  witli  the  rights  of  the  Respondent 
io  coiitiTnie  liis  normal  business  activities  through 
e?!i|)loyecs  who  were  not  covered  or  represented 
inichM'  the  I^nion  bargaining  rights  and  thereby 
comniilted  illegal  acts  in  violation  of  Section 
8(a)(1)  of  the  National  Labor  Relations  Act. 

III. 

11iat  tlie  Fnion  connnitted  and  is  continuing  un- 
faii-  labor  ])i'actices  in  violation  of  Section  8(b)(4) 
(a)  ])y  using  economic  pressure  and  unlawfully 
forcing  other  employers  and  employees  who  were 
not  involved  in  the  controversy  to  refrain  from 
handling  or  selling  any  of  Respondent's  products, 
all  f«»i-  the  ])Hrpose  of  forcing  the  Respondent  to 
sign  a  conti'act  which  had  not  Ix^en  fully  negotiated 
bet\v(M'n  the  pai'ties,  and  for  the  further  purpose 
of  foicing  the  l\es])on(l(Mit  to  accede  to  certain  de- 
mands which  had  not  be(m  a])proved  by  the  Re- 
spondent. 

That  thes(»  unfair  labor  practices  upon  the  part 
of  the  I'Tiion  have  continued  and  now  are  contimi- 
ing,  and,  except  as  to  wage  rates,  the  Union  has 
made  no  count(M"  ])roposals  or  offers  to  negotiate 
othei"  teiins  and  conditions  of  the  contract. 

Whei'efoi'e,  the  ]\es])()ndent,  having  fully  an- 
swei-ed   the   complaint    and   cliarges   herein,    prays 
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that  such  charges  and  the  complaint  herein  be  dis- 
missed, and  that  tlic  Union  be  ordered  to  cease  and 
desist  from  the  continuance  of  tlie  unfair  labor 
practices  charged  by  the  Respondent. 

/s/  E.  L.  ARNELL. 

Duly  verified. 

Received  in  evidence  November  22,  1954. 


Before  the  National  Labor  Relations  Board 
[Title  of  Cause.] 

CHARLES  Y.  LATIMER,  ESQ., 

For  the  General  Counsel. 

E.  L.  ARNELL,  ESQ., 
For  the  Respondent. 

JOE  MORGAN, 
ROBERT  J.  DIXON, 
MIKE  CSEREPES, 

For  the  Union. 

Before:    Ralph  Winkler,  Trial  Examiner. 

Intermediate  Report  and  Recommended  Order 
Statement  of  the  Case 

Upon  a  charge  filed  by  the  above-named  labor 
organization,  herein  called  the  Union,  the  General 
Counsel  of  the  National  Labor  Relations  Board 
issued  a  complaint  dated  November  4,  1954,  against 
Homer  W.   Robinson  d/b/a  Alaska  Beverage  Co., 
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licrciii  called  the  Respondent,  alleging  that  the  Re- 
spinident  has  engaged  in  unlair  labor  practices 
affectinu'  conimerce  within  the  meaning  of  Section 
8  (a)  (1)  and  (5)  and  Section  2  (6)  and  (7)  of  the 
Labor  Management  Relations  Act,  1947,  61  Stat. 
i:!(),  herein  called  the  Act.  Copies  of  the  complaint 
and  the  charge  were  duly  served  iifjon  the  Respond- 
ent, in  response  to  which  the  Respondent  filed  an 
an^wei-  denying  the  unfair  labor  practices  alleged. 

Pursuant  to  notice,  a  hearing  was  held  on  No- 
vember 22  and  23,  1954,  at  Fairbanks,  Alaska,  be- 
fore the  undersigned  Trial  P^xaminer.  All  parties 
were  represent(Hl  at  the  hearing  and  were  given  full 
o] )portuni ty  to  examine  and  cross-examine  wit- 
nesses, and  to  introduce  evidence  bearing  on  the 
issues;  they  were  also  given  opportunity  for  oral 
argument  at  the  close  of  the  hearing  and  to  file 
briefs  as  well. 

Resi)ondent  Robinson  is  engaged  in  the  manu- 
facture, sale,  and  distribution  of  carbonated  bev- 
erages in  1^'airbanks,  Alaska.  During  the  past  year 
the  I\(>sp()ndent's  purchases  for  this  enterprise  were 
valued  at  a])j)]-oximately  $75,50(),  of  which  amount 
95  ])er  cent  was  obtained  from  outside  the  Terri- 
tory; Respondent's  sales  during  the  same  period 
amounted  to  a])])roximately  $226,000,  all  such  sales 
being  made  within  the  Territory. 

In  June,  1953,  following  a  Hoard-conducted  elec- 
tion, the  Union  was  certified  as  the  statutory  bar- 
gaining ie|)resentativ(>  of  Res])ondent's  employees. 
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and  the  Respondent  concedes  that  the  Union  has 
heen  tlie  majority  Te})i'esentativo  at  all  times  since. 
The  complaint  alleges  in  suhstance  that  the  Re- 
spondent has  refused  to  bargain  with  the  Union. 
Because,  in  my  opinion,  recent  decisions  of  the 
Board  require  the  dismissal  of  the  present  j)roce(Kl- 
ings  on  grounds  of  jurisdictional  policy,  I  shall  not 
discuss  the  merits  of  the  unfair  labor  practice  issue 
presented  by  the  complaint. 

The  Act,  both  in  its  original  1935  form  and  in 
the  amended  1947  version,  empowers  the  Board  to 
prevent  any  person  from  engaging  in  unfair  labor 
practices  affecting  ''trade,  traffic,  commerce,  trans- 
portation, or  communication  among  the  several 
States,  or  between  the  District  of  Columbia  or  any 
Territory  of  the  United  States  and  any  State  or 
other  Territory,  or  between  any  foreign  country 
and  any  State,  Territory,  or  the  District  of  Colum- 
bia, or  within  the  District  of  Columbia  or  any 
Territory y^  or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Territory  or  the 
District  of  Columbia  or  any  foreign  country." 
(Italics  added.)  Congress  has  thus  invoked  its  full 
plenary  powers  in  making  the  Act  aj)plicable  to  all 
commerce  ''within"  the  Territories  and  the  District 


iTo  be  compared,  for  example,  with  the  Fair 
Labor  Standards  Act  of  1938  which  defines  "com- 
merce" for  purposes  of  that  Act  as  trade,  commerce, 
etc.,  "among  the  sev(a\al  Staters"  and  w^hich  s])(»cifi- 
cally  provides  that  "State  means  any  State  of  the 
United  States  or  the  District  of  Columbia  or  any 
Territorv  or  possession  of  the  United  States."  29 
U.S.C.A!  Section  203. 
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of  C'oluniMa,  and  the  statutory  authority  of  the 
IJoaid  wit  hill  the  ^'ciritoi'ies  and  tlie  District  of 
('oliiiiil)ia  is,  therefore,  equally  comijrehensive.  See 
N.L.K.n.  V.  (MMixalez  Padin  Company,  161  F.  2(1 
:5r):]  (C.  A.  l);  Panad(n*ia  Sucesion  Alonso,  87 
NLKB  877,  878. 

TIk^  Board  lias  exercised  its  ])lenary  jurisdiction 
in  the  Territories  and  the  District  of  Columbia 
since  the  Act's  inception  in  1935;  and,  though  the 
legishitive  debates  attending  the  1947  amendments 
were  long  and  vigorous,  there  is  nothing  in  the 
Amendments  and  pertinent  Committee  Reports-  to 
indicate  that  Congress  did  not  intend  to  preserve 
tile  jurisdictional  distinction  prescribed  in  the  Act 
between  the  Territories  and  the  District  of  Colum- 
bia on  one  hand  and  the  States  on  the  other  or  that 
Congress  disap])r()ve(l  of  the  Board's  exercise  of 
plena r\  authority  in  the  'I'erritories  and  the  Dis- 
trict of  Columbia. 

This,  then,  was  the  legislative  context  in  which 
tlir  Tmon  invoked  the  Board's  processes  and  went 
to  an  election  in  the  aforementioned  Representation 
case  in  19'):],  and  the  Union  has  instituted  the  ])res- 
ent  case  to  im])l(Mnent  its  status  as  a  certified  bar- 
gaining representativ(\ 

In  NoveminM*,  1954,  however,  the  Board  issued 
its  decision  in  The  Virgin  isles  Hotel,  Inc.,  110 
NliRB  No.  ()5,  a  ])roceeding  arising  in  St.  Thomas 


n\.  Rept.  510,  SOth  Cong.,  1st  Sess.  (1947);  S. 
Kept.  105,  80th  (\)ng.,  1st  Sess.  (1947);  H.  Rept. 
245,  80th  Cong.,  1st  Sess.  (1947). 
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Island,  Virgin  Islands.  The  Board  decided,  with 
Member  Murdoek  dissenting-,  that  there  was  no 
warrant  for  excepting  hotels  in  the  Territories  and 
the  District  of  Columbia  from  the  Board's  ])olicy 
of  not  entertaining  cases  involving  such  industry 
in  the  States.  Noting  that  '*the  Act  gives  the  Board 
pk^nary  jurisdiction  over  all  business  enterprises 
operating  in  ["the  District  of  Columbia  oi*  any 
Territory"]  the  Board's  stated  rationale  was  that 
''the  relationship  to  commerce  is  no  greater  here 
than  in  the  case  of  a  hotel  operating  in  any  of  the 
48  States  and  we  do  not  believe  that  the  impact  on 
commerce  is  sufficient  in  either  instance  to  warrant 
the  assertion  of  jurisdiction."  Mc^mber  Murdoek 
stated  in  his  dissent  that  this  case  constitutes  ''a 
major  alteration  in  this  agency's  jurisdictional 
])olicy/'  his  argument  being  that  a  determination 
not  to  exercise  plenary  jurisdiction  wdthin  the  Ter- 
I'itories  and  thus  to  withhold  ])rotection  of  the  Act 
is  one  'Svhich  y)roperly  should  be  made  by  Con- 
gress." 

Shortly  after  the  decision  in  the  Virgin  Isles 
Hotel  case,  the  Board  issued  its  decision  in  Sixto 
Ortega  d/b/a  Sixto,  110  NLRB  No.  251  (December 
16,  1954),  a  proceeding  involving  a  retail  selling 
establishment  in  Santurce,  Puerto  Rico.  In  this 
case  the  Board,  with  Member  Murdoek  dissenting, 
held  that  it  would  apply  the  same  jurisdictional 
tests  to  retail  selling  organizations  in  Puerto  Rico 
as  it  does  to  similar  establishments  in  the  48  States. 
''Moreover,"   said   the   majoi-ity,   "in    future   cases 
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iiivoh  in<r  other  t>  pes  of  busmess  or  operations  for 
wliicli  the  Uoaid  has  established  s])ecially  applicable 
staiuhnds  tdi*  takiii.u'  jurisdiction  in  the  48  States, 
we  sliall  apply  the  same  standards  for  as- 
s(M'tiiiLi  jurisdiction  in  Puerto  Rico."  ^Member  Mur- 
(h)(k's  dissent  ])r()tested  the  Board's  refusal  to 
exercise   pU'nai'v  jurisdiction   in  the  ])remises. 

Decided  the  same  day  as  the  Sixto  casc^  was  Union 
Cixh  Company,  110  NLRB  No.  259  (December  16, 
1954),  a  pr()ceedin.£>-  involvinjz,'  several  taxicab  com- 
])anies  in  Anchorao:e,  Alaska.  Citin^-  another  recent 
taxical)  case*^  in  which  ^^tlu^  Board  ruled  that  it  would 
not  assei't  jurisdiction  over  taxicab  enterprises  [in 
the  48  States]/'  a  Board  majority  announced  its 
decision  ''to  adhei'e  to  that  policy  with  respect  to 
taxicab  enterprises  located  in  the  Territories,  de- 
s])it(^  th(^  fact  that  the  Act  .2,'ives  the  Board  plenary 
jurisdiction  over  all  business  enterprises  operating 
in  such  places."'*  Member  Murdock's  dissent  re- 
stated his  ])osition  that  ''the  Board  is  bound  to 
exercise  plenary  jurisdiction  with  respect  to  laboi* 
relations  in  the  ^(n'ritoi'ies  ^  *  *'' 

Althouu'li     one     may     conjecture     r(\^ardinu'     th(^ 


m.  H.  Williams,  d/b/a  Checker  Cab  Co.,  etc.,  110 
NLKB  No.  109. 


-♦And  also  (lesj)it(^  the  fact  that  the  Board  has  not 
entered  into  an  agreement  with  any  Agency  of  thv 
1Vn'itor\-  of  Alaska  in  which  the  Board  has  ceded 
jurisdiction  ovei*  any  cas(»s  in  any  industry  to  such 
TcM-ritoiial  A^(mic\',  in  accordance^  with  Section  10 
(a)  of  the  Act.  S(>e  S.  Rei^t.  105,  SOth  Cono-.  1st 
Sess.,  p.  2(i  (1947);  11.  Kept.  510,  80th  Cong.,  1st 
Sess.,  p.  52  (1947). 
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phrase,  ^^specially  a])plicable  standards/'  a])])('aTin<!; 
ill  the  aforementioned  Sixto  ease,  T  am  unable  to 
interpret  the  Sixto,  Virgin  Isles  Hotel,  and  Union 
Cab  cases  other  than  as  holding  that  the  Board  a])- 
plic^s  in  all  respects  the  same  jurisdictional  tests  to 
the  Territories  as  it  does  to  the  States.  For  the 
Board  has  jurisdiction  over  the  all  trade  and  com- 
merce within  the  Tei^ritories  and  I  do  not  perceive 
on  what  basis  the  Board  would  apply  Tests  A,  B 
and  C  and  not  Tests  D,  E  and  F.  T  must  conclude, 
therefore,  in  accordance  with  the  aforementioned 
cases  and  Jonesboro  Grain  Drying  Co-oi)erative, 
110  NLRB  No.  67,  that  it  would  not  effectuate  the 
policies  of  the  Act  to  assert  jurisdiction  in  this  mat- 
ter and  I  shall  accordingly  recommend  that  the  com- 
])laint  herein  be  dismissed. 

Order 
It  is  recommended  that  the  complaint  in  this  mat- 
ter be  dismissed. 

Dated  at  Washington,  D.  C,  this  7th  day  of  Janu- 
ary, 1955. 

/s/  RALPH  WINKLER, 
Trial  Examiner. 
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Boroi'c    tlic    Xational    Lalior    Relations    Board 
[Titlcor  Cause.] 

EXCEPTIONS 

Counsel  (*(>]•  the  Genca-al  Counsel  excepts  to  the 
InternKHlialc  l\e])ort  of  the  Trial  Examiner  in  the 
above-eutitliHl  iiiatter  in  the  following  particulars: 

KeiVrence  to  Intermediate  Report 

1.  Vi\^Q  3,  Lines  23-27— To  the  finding  that  the 
Boa  I'd  a])plies  to  territories,  in  all  respects  the  same 
jurisdictional  standards  as  apply  to  the  states. 

2.  P'dixv  3,  Lines  30-33— To  the  conclusion  that 
assertion  of  jurisdiction  on  the  facts  in  the  instant 
case  Would  not  eifectuate  the  policies  of  the  Act. 

3.  Page  3,  line  37 — To  the  recommendation  to 
dismiss  the  complaint  herein. 

Xo  ])age  and  line  citations  are  available  as  this  ex- 
cept ion  is  dc^emed  to  s])ring  from  error  in  law. 

4.  To  the  faihire  to  find  that  the  direct  importa- 
tion by  Res])ondent  into  the  Territory  of  Alaska  of 
.f 7 1,687.00  worth  of  su])plies  represents  and  con- 
stitutes a  substantial,  close  and  intimate  relation  to 
ti'adc,  tial'fic,  1]\'ins])()rtation  and  commerce  in  the 
T('i*riloi'\"  of  Alaska. 

(Tr.  ])i\ix('  b,  liiK'  23  to  ])a^(^  7,  line  1.) 

No  pnu'c  and  liii(>  citations  ar(>  available  as  this  ex- 
ception is  (bM'incd  to  sj)]'ino;  j'roni  eri'or  in  law. 

f).  To  the  railui'e  to  find  that  tli(^  u'ross  aninial 
volume  of  sales  b\-  R(^s])ond(Mit  in  th(^  Tcu'ntorv  of 
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Alaska  in  the  amount  of  $226,000.00  re])rosents  and 
constitutes  a  substantial,  close  and  intimate  relation 
to  trade,  traffic,  transportation  and  commerce  in  tb(» 
Territory  of  Alaska. 

(Tr.  page  7,  lines  6-8.) 

No   page   and  line   citations   are   availal)le   as   this 
exception  is  deemed  to  si)ri7ig  from  error  in  law. 

6.  To  the  failure  to  find  that  the  gross  annual 
volume  of  business  conducted  by  Respondent  in  the 
Territoiy  of  Alaska  when  interrupted  by  a  labor 
dispute  has  a  pronounced  effect  and  burden  upon 
and  obstruction  to  trade,  traffic,  transportation  and 
commerce  in  Alaska. 

(Tr.  page  11,  lines  6-17;  page  33,  line  11; 
page  34,  line  6;  page  86,  lines  7-22;  page  94, 
lines  10-14;  page  114,  lines  6-8;  page  116,  lines 
11-14.) 

No  page  and  line  citations  are  available  as  this 
exception  is  deemed  to  spring  from  error  in  law. 

7.  To  the  failure  to  find  that  the  Act  empowers 
the  Board  to  exercise  plenary  jurisdiction  over  the 
business  enterprise  of  Respondent. 

Dated  at  Seattle,  Washington,  this  25th  day  of 
January,  1955. 

/s/  PATRICK  H.  WALKER, 
Counsel  for  the  General 
Counsel. 


'2(i  Trcnustt  rs,  ct  ah,  Local  No.  183,  vs. 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  19-CA-1158 

no:\rER  W.  KOBINSON,  d/b/a  ALASKA  BEV- 
ERAGE CO. 

and 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN ANT)  HELPERS,  LOCAL  UNION  No. 
1S3,  INTERNATIONAL  BROTHERHOOD 
OF  TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL 

DECISION  AND  ORDER 

On  January  7,  1955,  Trial  Examiner  Ralph 
WinkhM'  issued  his  InteiTnediate  Report  in  the 
above-entitled  ])r(K'eedin,G:,  finding^  that  it  would  not 
effectuate  the  ])olieies  of  the  Aet  for  the  Board  to 
assert  jui'isdietion  in  this  ease,  and  reeomniendinu' 
that  the  complaint  be  dismissed  in  its  entirety,  as 
set  t'oi'tli  in  the  copy  of  the  Intermediate  Report 
attached  hei'eto.  Therc^after,  the  General  Counsel 
filed  exce))ti()iis  to  the  Litermediate  Report  and  a 
supporting  hricT;  the  Respondent  filed  a  l)ri(^f  in 
support  of  the  Intermediate  Report. 

The  IJoai'd  has  i*evie\ved  the  rulings  of  the  Trial 
ivxaminei"  made  ;it  the  hearing'  and  finds  that  no 
])rejudicial  rrvov  was  eonunitted.  The  ruiin<;s  are 
hereby  atTirnuMJ.  The  I>oard  lias  considered  the  In- 
termediate^ Re])()rt.  th(>  exceptions  and  briefs,  and 


National  Labor  Relations  Board  27 

tlie  record  in  the  ease,  and  he7'(4)y  adopts  the  find- 
ings, conclusions  and  recommendations  of  tlie  Ti-ial 
Examiner  with  the  following-  moditieation : 

As  stated  in  the  Intermediate  R(»port,  the  Re- 
spondent is  engaged  in  the  manufacture,  sah»  and 
distribution  of  carbonated  beverages  in  P^airbanks, 
Alaska.  During  the  past  year  its  j)urchases 
amounted  to  approximately  $75,500,  of  which  95 
per  cent  was  obtained  from  outside  the  Territory: 
Respondent's  sales  during  the  same  period  amounted 
to  approximately  $226,000,  all  of  which  were  iiiade 
within  the  Territory. 

Since  the  Intermediate  Re])ort  was  issued  in  tliis 
case,  the  Board's  decision  in  Conrado  Foresti(n*, 
d/b/a  Canteria  Providencia,  111  NLRB  No.  141, 
has  been  issued,  in  which  the  T)0ard  made  clear  that 
its  jurisdictional  standards  would  be  uniformly 
applied  in  the  Territories  as  in  the  several  Stat(^s. 
Accordingly,  as  the  Respondent's  operations  fail  to 
meet  any  of  the  Board  jurisdictional  standards,^ 
we  find,  for  the  reasons  stated  in  Canteria  Provi- 
dencia, that  it  w^ould  not  effectuate  the  policies  of 
the  Act  to  assert  jurisdiction  in  this  case.  We  shall, 
therefore,  dismiss  the  complaint  in  its  entirety.- 


Monesboro  Grain  Drying  Co-operative,  110  NLRB 
No.  67. 


-Member  Murdock,  in  signing  this  decision,  di- 
rects attention  to  the  fact  that  he  dissented  from 
the  adoption  of  this  policy  of  applying  V.  S.  stand- 
ards to  the  Territories  in  place  of  the  Board's 
former  plenary  policy,  in  the  Canteria  Providencia 
case. 
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Order 
I^pon  the  ivcn'd  in  this  ease,  and  ])ursuant  to  Sec- 
tion 10  ((')  of  the  National  Labor  Relations  Act,  as 
amended,  tlic  National  Labor  Relations  Board 
heiebv  oi'dei's  that  the  complaint  issued  herein 
against  the  Res])ondent,  Homer  W.  Robinson, 
d/b/a  Alaska  Beverage  Co.,  Fairbanks,  Alaska,  be, 
and  it  her(>bv  is,  dismiss(^d. 

Datrd:  Wasliiimton  I).  C,  March  17,  1955. 

[Seal]  GUY  FARMER, 

Chairman : 

ABE  MURDOCK, 
IVAR  H.  PETERSON, 
PHILIP  RAY  RODGERS, 

Members,  National  Labor  Re- 
lations Board. 


United  States  of  America 

Before  tlie  National  Ijaboi-  Relations  Board 

Case  No.  19-CA-n58 

In  the  matter  of: 
HOMKK^  W.  ROBINSON,  d/b/a  ALASKA  BEV- 
ERAGE CO. 

and 

teamsti:k\s,  (  jlvuffeurs,  warehouse- 
men AND  HELPERS,  LOCAL  UNION  No. 
183,  AFL 

TRANSCRIPT  OF  PROCEEDINGS 
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November  22,   1954—10:30  A.M. 
The  hearing  of  the  above-entitled  case  was  called 
for  hearing  at  the  call  of  the  calendar  and  the  fol- 
lowing proceedings  were  had : 

Before :  Ralph  Winkler,  Trial  Examiner. 

Appearances : 

CHARLES  Y.  LATIMER, 

General  Counsel. 

E.  L.  ARNELL, 

Attorney  for  Respondent. 

MIKE  CSEREPES, 
ROBERT  J.  DIXON,  and 
JOE  MORGAN, 
For  Local  183. 

*     *     * 

M.  Latimer:  1  will  ask  the  reporter  to  mark  the 
formal  papers  for  identification,  as  General  Coun- 
sel's Exhibit  No.  1-A,  charge  filed  on  August  9, 
1954,  against  the  Alaska  Beverage  Company;  1-B 
is  Affidavit  of  Sevice  of  charge  sworn  to  August  9, 
1954,  with  registered  postal  receipts  attached  show- 
ing date  of  delivery  as  of  August  10,  1954;  \-i\ 
copy  of  Complaint  dated  November  4,  1954,  signed 
by  Thomas  P.  Graham,  Jr.,  Regional  Director,  to 
which  is  attached  copy  of  Notice  of  Hearing  sworn 
to  August  9,  1954;  1-D  is  Affidavit  of  Service^  of 
complaint  and  notice  of  hearing  sworn  to  on  the 
4th  day  of  November,  1954,  to  which  is  nttnclicd 
registered  postal  receipts  showing  dates  of  delivery 
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to  the  party;  1-M,  copy  of  ros])ondent's  answer 
sworn  to  Xo\('inl)('i-  VI,  1954.  I  have  shown  the  ex- 
hibits to  couiist'l   and    I    oft'ci'  tlieni   in  (evidence. 

Ti'ial   Examinci":     Ohjeetion? 

Mr.  .\i'iudl :     Xo  ol ejection. 

Trial    l^xaniincr :      ReccMved. 

(The  (locuments  above  refeiTed  to  were 
th(M'eu])on  received  in  evidenee  as  Exliibits  1-A 
thi'oudi   1-7^:.)    [4^] 

^Ir.  Latiiiiei':  I  wonld  like  to  move  at  this  time, 
Ml'.  l\\aniine]',  to  d(4ete  from  the  Complaint  ]xira- 
-raphs  VIM   and   IX. 

1'i'ial  Ivxaininer:  May  i  see  the  complaint, 
])lease.  Oli,  let  ni(^  have  Exhibit  1. 

Ml-.    LatinuM-:     Yon   want   an   extra   copy   of  it? 

Tiial    Ivxaminer:     All    ri^ht,   sir.   Proceed. 

•Mr.    I.atimer:     Motion  .^ranted? 

T]-ial   Examiner:     I  haven't  heard  yonr  motion. 

Mr.  Tiatimer:  I  moved  to  delete  Para«:ra])hs 
\M  1  and  IX  from  the  (•om])laint. 

Ti-ial   Examiner:     (J ranted,  [o] 

■)fr         -x-         * 

Ml-.  Latinici':  The  followini;-  sti])nlati()n  is  oC- 
fci'ed,    Mr.    i'lxaniiner. 

(At  this  time,  a  discnssion  was  held  off  the 
record. ) 

Mr.  Eatimer:  Dni'inc.-  the  past  year  respondent 
made  ])uchases  eonsistinc:  principally  of  bottles  and 
uronnd   sn^•al'  and   concentrates   amonntinu    t(^   a])- 


•Page  nnmberrag  appearing  at  top  of  page  of  original  Reportei^i 
Transcript  of  Record- 
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])iH)xiniately  $75,4(11,  iiiiiety-fivi'  per  cent  of  which 
was  shipped  into  the  Territory  [6]  of  Alaska  from 
points  outside  the  Territory.  Durini;-  the  same  pe- 
riod of  time,   all   sales  were  made  locally. 

Trial  Examiner:  Do  you  have  any  figure  on 
the  sales? 

Mr.  Latimer:     What  are  the  sales  1 

Mr.  Arnell:     I  thought  you  got  those. 

Mr.  Latimer:  Not  the  sales.  During  the  same 
period  of  time  sales  amounted  to  api)roximately 
$226,000,  all  of  w^hich  were  made  locally. 

Trial  Examiner:  All  right,  the  stipulation  is 
good. 

Mr.  Latimer:     I  would  like  to  call  Mr.  Seerepes. 

MICHAEL  CSEREPES, 

a  wdtness  called  on  behalf  of  and  by  the  General 
Counsel,  after  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Latimer:       [7] 

•?f     *     * 

Q.     Do  you  have  a  copy  of  that? 

A.  Well,  first  I  received  a  reply  by  tele])hon(» 
conversation. 

Q.     Oh.  Tell  us  about  that;  w^hen  w^as  that? 

A.  That  w^as  on  the  26th,  or  not,  the  tele])h()ne 
conversation  was  on  the  28th  of  April  and  Mr. 
Robinson  called.  At  that  time  the  boys  w^re  off 
w^ork.  We  went  on  strike  for  a  cou])le  of  days  while 
we  were  waiting  to  hear  whether  he  had  come  back 
to  negotiate  and  we  hadn't  received  any  woi-d  so 
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(Testimony  of  Michael  Cserepes.) 
finally  on  the  ilStli  it  was  Xhv  second  day  of  our 
sti'ikc  this  j)h(>ne  convei'sation  from  Mr.  Robinson 
in  New  ^^)l•k  oi*  Connecticut  stating"  tliat  hv  liad 
received  oni'  teh\ui"am  late  and  tliat  lie  had  been 
in  another  place  and  had  becMi  unai)le  to  receive  the 
tch-mani  hnt  that  he  would  try  and  ^'et  uj)  to  Pair- 
banks  about  the  15th  oT  May,  I  ])elieve  lie  said  at 
that  time,  and  that  we  talked  a  lot  about  the  fact 
thr.t  v^e  had  an  el(»ction  earlier  in  '53,  and  that  the 
tiling  had  dra.a"g*ed  on  for  a  long  time  and  that 
we  were  afraid  that  we  might  have  to  go  to  another 
election.  1  thought  so,  and  he  said  that  he  w^ould 
grant  an  extension  of  time  to  us  and  he  stated  that 
he  would  se]id  a  tc^h^gram  to  confirm  our  conver- 
sation, [n] 

•)(■         -x-         * 

Cross-Examination 
r>y   Mr.   Arnell:    [32] 

*     *     * 

<j>.  Was  tliat  before  or  after  the  strike  that  has 
hccii    rcl'ci'i'cd    to?  A.     That    w^as    Ix^fore. 

{}.  What  (lid  you  do  then  following  the  second 
telephone   convei'sation  ! 

A.  Well,  following  the  second  ])hone  conversa- 
tion the  hoys  went  out  on  strike,  or  we  went  on 
strike  at  the  plant  hecause 

Q.  Was  that  heloi-e  o]'  aftcn*  your  wii-e  of  April 
23rd  which  has  hvvu  admittcnl  in  evidence  as  Gen- 
(>ial  (\»unsers  Kxhihit  No.  2? 

A.     Hint    was    after,    because    cvvu    thoui^h    wt 
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(Testimony  of  Michael  Cserepes.) 
sent  the  wire,  said  we  would  ^o  out  on  the  2()th, 
also  thought  that  we  would  give  him  another  day, 
if  we  at  least  received  word  he  would  be  Ikmc  at 
some  particular  date.  That  is  all  we  wanted,  just 
the  fact  that  lie  would  get  here  on  the  26th  so  we 
would  know. 

Q.  Not  having  heard  from  him  by  the  2(3th,  the 
men  walked  out;  is  that  correct? 

A.  No,  the  men  walked  out  on  the  27th,  but 
decided  we  would  [33]  give  him  a  chance  to  contact 
us  again.  I  got  ahold  of  Mr.  Cohoe  and  asked  if  he 
had  gotten  ahold  of  him.  Mr.  Cohoe  stated  he  heard 
from  Mr.  Robinson,  said  he  had  been  here  and  he 
wouldn't  say  when.  He  said  he  wouldn't  try  to  get 
ahold  of  him  again,  that  we  would  have  to  wait 
until  he  got  here.  [34] 

*  ^     ^ 

ROBERT  J.  DIXON, 

a  witness  called  on  behalf  of  and  by  the  Resi)()]id- 
ent,  after  having  been  fii'st  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Arnell :     [80] 

*  *     * 

Q.  Well,  Mr.  Dixon,  after  the  men  went  out  on 
strike,  did  you  receive  any  communication  fi'om 
Mr.  Robinson  that  he  would  be  in  town  at  any 
])articular  time? 

A.  After  that  one  particular  night  that  ^Ir. 
Cohoe  placed  a  call  through  I  have  never  talked  to 
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(Testimony  of  I\()l)('i"t  J.  Dixon.) 

Mr.  l\(»l)ins()n  frcMii  that  time  until  he  came  in  Fair- 

haiiks  liere  today  that    I  saw  him  this  arternoon. 

(^.  Well,  (lid  you  pci'sonally  make  any  attempt 
to   communicate   with    him   hy   letter  or  otherwise? 

A.  None  wiiatsoever  due  to  the  fact  that  I  left 
the  nep)tiations  up  to  Mike  who  had  originally 
started  it,  Mike  Scerepes. 

Q.  Mr.  Dixon,  after  the  men  went  out  on  strike, 
what  cou]*s(»  did  your  Union  pursue^  to  make  the 
st!'ik(»  (effective? 

A.  Well,  the  pickets  were  on  the,  immediately 
pxii  on  the  following  Monday  morning  after  the,  I 
believe   it  was   on   the   mornino-  of  the  28th.   [86] 

■)t     *     * 
Cross-Examination 
I\\    Mr.  l.atinuM': 

Q.  Ml'.  Inu'  is  still  handling  Alaska  Beverage 
])roducts,  is  he  not  I 

A.     As  far  as   1   know  he  still  is. 

Q.  Wlum  you  would  gvi  these  telephone  calls 
from  the  owners  of  sho])S  and  liquor  stores  and 
cafes  and  things,  what  was  the  nature  of  the  conver- 
sation / 

A.  Well,  th(\v  ask(Hl  is  the  strike  still  on  at  the 
Coca-Cola  and  I  say  yes,  they  is  pickets  u|)  there 
on   duty. 

Q.  Now,  whvu  you  talked  to  ^I]*.  Robinson  on 
th(>  tele])h(^n(»  in  the  early  ])art  (^f  Junc^  or  the 
lattei'  part  of  June  I'ather,  just  before  this  strike 
was  called,  was  there  anything  said  to  Mr.  Robin- 
son about  tiying  to  negotiate  by  mail? 
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(Testimony  of  Robert  J.  Dixon.) 

A.  He  wanted  me  to  write  him  a  letter  and  state 
in  a  letter  wliat  we  waiitc^l  and  also  wantinl  me  to 
send  him  the  contracts,  one  of  the  honrly  scale  and 
one  of  the  monthly  scale.  [94] 

*     *     * 

H.  W.  ROBINSON, 

the  respondent,  was  called  as  a  witness  hy  and  for 
himself,  and  having  been  previously  sworn,  was 
examined  and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Arnell :      [97] 

*         ■?(•         -x- 

Q.  Following  your  departure  from  Alaska  on  or 
about  June  16th  or  17th,  what  communications,  if 
any,  did  you  receive  from  Mr.  Scerepes  or  anyone 
else  representing  the  Union? 

A.  I  received  a  telegram  from  Mr.  Scerei)es 
dated  June  22nd,  stating  that  the  men  were  going 
to  go  on  strike  unless  there  was  a  contract  signed 
])rior  to  June  2()th,  on  a  monthly  basis.  I  called 
Mr.  Scerepes  on  the  phone  and  told  him  that  I 
had  never  received  a  contract  on  a  monthly  basis 
for  consideration  and  didn't  know  how  the  Union 
would  change  Article  14,  if  a  monthly  basis  wc^re 
to  be  used,  and  he  said  that  the  men  were  woiried 
about  having  their  wages  cut  because  the  motitli's 
trial  period  was  about  to  be  over  and  suggested  that 
T  wire  him  agreeing  to  keep  that  monthly  ])lan 
into  effect  imtil  a  contract  was  signed  and  I  said  I 
would  agree  to  give  them  a  month's  Tiotice  before  I 
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(TcstinKniy  of  11.  W.  Robinson.) 

would  ('V(M-  clianm'  tlic  wauc  plan.  And  so  sire  him, 
winch  1  did  .'iiid  also  suggested  that  lie  send  me  the 
i]ioiithly  contract  he  wanted  me  to  sign.  [114] 

*     *     * 

Q.  What  was  the  subjeet  matter  of  your  eoii- 
versation  then  as  you  recall  ? 

A.  r  believe  the  day  I  talked  to  Mr.  Dixon  the 
men  were  on  strike  and  I  begged  ]Mr.  Dixon  to  send 
me  a  contract,  monthly  basis  that  I  could  sign  so 
that  the  men  could  go  back  to  w^ork.  [116] 


*     *     * 


in  the   Tnited  States  Court  of  Appeals 

For  the  Ninth  Circuit 

No.  14779 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN AND  HELPERS,  LOCAL  UNION 
No.  183,  INTERNATIONAL  BROTHER- 
HOOD OF  TEAMSTERS,  CHAUFFEURS, 
WAREHOUSEMEN  AND  HELPERS  OF 
AMERICA,  AFL, 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

CEirrilMCAlK  OF  THE  NATIOXAL  LAI^OR 
RELATIONS   BOARD 

The    National     Labor    l^(^lations     Board    by    Its 
Exeeutive    Secretary,    duly   authorized   by    Section 
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102.84,  Rules  and  Regulations  of  the  National 
Labor  Relations  Board — Series  6,  as  amended, 
hereby  certifies  that  tiie  doeunuMits  annexed  liereto 
constitute  a  full  and  accurate  transcript  of  the 
entire  record  of  a  proceeding  had  bi^fore  said 
Board,  entitled,  ''Homer  W.  Robinson  d/b/a 
Alaska  Beverage  Co.  and  Teamsters,  Cliaui¥enrs, 
"Warehousemen  and  Helpers,  Local  Union  No.  188, 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helj^ers  of  America, 
AFL/'  Case  No.  19-CA-I158,  before  said  Board, 
svich  transcript  including  the  pleadings  and  testi- 
mony and  evidence  upon  which  the  order  of  the 
Board  in  said  proceeding  was  entered,  and  includ- 
ing also  the  findings  and  order  of  the  Board. 

Fully  enuinerated,  said  documents  attached 
hereto  are  as  follows: 

1.  Order  designating  Ralph  Winkl(»r  'i'rial  Ex- 
aminer for  the  National  Labor  Relations  Boai'd, 
dated  November  22,  1954. 

2.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  Winkler  on  November  22, 
1954,  together  with  all  exhibits  introduced  in  e\i- 
dence. 

3.  Copy  of  Trial  Examiner  Winkler's  Inter- 
mediate Report  and  Recommended  Order  (annexed 
to  item  5  hereof) ;  and  Order  transfemng  case  to 
the  Board,  both  dated  January  7,  1955,  together 
with  affidavit  of  service  and  United  States  Post 
Office  return  receipts  thereof. 
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4.  (^^])y  of  (Jciieial  Counsel's  Exceptions  to  the 
Tntoi-iii('(li;it('    Ix(>])(nl    I'cccivcd    January    27,    1955. 

').  (^oj)y  of  Decision  and  Oi'dci-  issued  by  the 
Xatioiinl  Labor  Relations  Board  on  March  17, 
lOr).'),  with  Intermediate  Re])ort  and  Recommended 
OrchM-  aniu^xed,  t()<>'ether  with  Affidavit  of  service 
and  Tnited  States  Post  Office  return  receipts 
thereof. 

in  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  beino-  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  Dis- 
trict of  Cohunbia,  this  28th  day  of  June,  1955. 

[Seal]         /s/  FRANK  M.  KLEILER, 

Executive  Secretary,  National 
Labor  Relations  Board. 


[Endorsed]:  No.  14779.  United  States  Court  of 
A])])('als  for  the  Ninth  Circuit.  Teamsters,  Chauf- 
feui-s.  Warehousemen  and  Hel])ers  Local  Union  No. 
18)),  International  l>r()therhood  of  Teamsters, 
ChaulTcui's,  Warehousemen  and  Helpers  of 
Anieiica,  AFJ.,  P(»titioner,  vs.  National  Labor 
Relations  i>()ard,  IxcspondcMit,  Traiiscri])t  of  R(MM)i'd. 
lN'iiti(Hi  t(>  UN'xicw  and  Set  Asid(*  an  Order  of 
the  Nalional    Labor   Relations    I)()ar(l. 

Filed  dune  :^>0,  19:):). 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  tlu^  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  A])])eals 
For  the  Ninth  Circuit 

No.  14779 

TEAMSTERS,  CHAUFFEURS,  WAREHOUSE- 
MEN AND  HELPERS,  LOCAL  UNION  No. 
183,  INTERNATIONAL  BROTHERHOOD 
OF  TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

PETITION    FOR    REVIEW    OF    ORDER    OF 
NATIONAL  LABOR  RELATIONS  BOARD 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

Teamsters,  Chauffers,  Warehousemen  and  Help- 
ers, Local  Union  No.  183,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  AFL,  pursuant  to  Section  10, 
Subdivision  (f)  of  the  National  Labor  Relations 
^ct,  as  amended,  29  U.  S.  C.  §  160  (f),  rcsp(M't- 
fvlly  petition  this  Court  for  review  of  the  decision 
ani  order  of  the  National  Labor  Relations  Board, 
entered  March  17,  1955,  dismissing  the  com])laiiit 
issiVed  herein  against  Homer  W.  Robinson  d/b/  a 
Alaska  Beverage  Co.  The  proceedings  resulting  in 
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this  Older  iwr  known  in  tlic  records  of  the  National 
Lain.!-  IxN'L-itions  Hoard  as  Case  No.  19-CA-1158. 

In  sui)|)()rt  of  this  petition  Teamsters,  Chauf- 
feuis,  \\'ai'('hous(Mne]i  and  Helpers,  Local  Union 
No.    18o,   resj)(M'tiv('l\'    show: 

1.)  Ilonici'  \\\  Robinson,  d/b/a  Alaska  Bever- 
iVfX^'  Co.,  is  engaged  in  business  in  the  Territory  of 
Alaska  and  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers,  Local  Union  No.  183,  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  is  a  labor 
organization  engaged  in  promoting  and  protecting 
the  interest  of  its  members  in  the  Territory  of 
Alaska,  within  this  judicial  circuit  where  the  unfair 
laboi*  pi'actice  occurred.  This  Court,  therefore,  has 
jurisdiction  of  this  petition  by  virtue  of  Section 
10  (f)  of  tlie  National  Labor  Relations  Act,  as 
anuMided. 

L'.)  In  the  ])roceedings  in  Case  No.  19-CA-1158, 
a  c()mj)laint  dated  November  4,  1954,  was  issued  by 
the  (ieneral  Counsel  against  Homer  AV.  Robinson, 
d/b/a  Alaska  Beverage  Co.,  charging  said  Homer 
W.  Robinson,  d/b/a  Alaska  Beverage  Co.,  with  \m- 
I'air  labor  |)ractices.  A  hearing  was  held  before  a 
Ti'ial  Kxaniiner  of  the  National  Labor  Relations 
Board  on  November  22  and  23,  1954.  On  March 
17,  1955,  the  National  Labor  Relations  Board  duly 
issued  its  decision  and  order  dismissing  the  said 
com]>laiiit  upon  tlie  ground  that  said  Honier  W. 
Kobinson.  d  1)  a   Alaska  B(»verag(*  Co.,  did  not  do 
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a  sufficient  volume  of  business  to  meet  the  National 
Labor  Relations  Jioard  self-im])()s('(l  Jurisdictional 
standards  or  tests.  This  decision  and  order  of  i\w 
National  Labor  Relations  Board  is  based  u])()n  a 
misconception  of  law,  because  Homer  W.  Robinson, 
d/b/a  Alaska  Beverage  Co.,  engaged  and  engages  in 
commerce  within  the  Territory  of  Alaska  and  the 
National  Labor  Relations  Board  ignored  such  com- 
merce for  the  purpose  of  determining  whether  it 
should  exercise  jurisdiction,  and  considered  only 
commerce  between  points  within  the  Territory  of 
Alaska  and  points  outside  the  Territory  of  Alaska. 
It  found  commerce  of  th(^  latter  type  insufficient  to 
justify  exercise  of  its  jurisdiction  under  its  own 
self-imposed  standards,  and  altogether  failed  and 
refused  to  consider  the  commerce  of  Homer  W. 
Robinson,  d/b/a  Alaska  Beverage  Co.,  within  the 
Territory  of  Alaska  in  reaching  its  said  decision  as 
to  jurisdiction,  contrary  to  Section  2,  Subsection  6, 
of  the  National  Labor  Relations  Act,  as  amended. 

Wherefore,  Teamsters,  Chauffeurs,  Warehouse- 
men and  helpers.  Local  Union  No.  183,  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  APL, 
prays  this  Honorable  Court  that  it  require  the 
National  Labor  Relations  Board  to  certify  and  deliver 
to  this  Court  a  transcript  of  the  entire  record  in  this 
proceeding,  including  the  pleadings  and  testimony 
and  exhibits  upon  which  said  decision  and  order 
of  March  17,  1955,  was  entered  and  the  findings  and 
order  of  the  Board,  and  that  this  Coui't  tnke  juris- 
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diction  of  this  pi'oeeediiig  and  cuivr  a  decree  re- 
niandinu'  tliis  cause  to  the  National  Labor  Relations 
Roai'd  and  tlic  Tiial  Examiner  with  instructions  to 
detei-niinc  the  issues  presented  on  the  merits. 

Respectively  sulnnitted, 

/s/  SAMUKI.  F>.  BASSETT, 

BASS  E  T  T  ,     GEISNESS     & 
VANCE, 

Attorneys  for  Petitioner. 

[Endorsed]:     Eiled  May  28,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  OE  THE  NATIONAL  LABOR  RE- 
LA  IIOXS  I]OARD  TO  THE  PETITION  TO 
REVIEW  AND  SET  ASIDE  ITS  ORDER 
DISiMISSINC;  COMPLAINT 

To  tlu^  Hono7-a])le,  tli(^  Jud.ues  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  Pursuant 
to  the  National  La])or  Relations  Act,  as  amended 
(61  Stat.  i:^(),  29  IT.S.C,  Sees,  151  et  seq.),  herein- 
after called  the  Act,  tiles  this  answer  to  the  petition 
to  I'eview  and  s(^t  aside  an  order  of  the  Board 
dismissing  the  complaint  of  mifair  labor  practices 
issued  against  Homer  W.  Robinsoii,  d/b/a  Alaska 
r>e\'erage  Co.,  Pursuant  to  a  charge^  tilcnl  by  Team- 
sters, Chauffeurs,  Warehousemen  and  Hel])ers, 
Local  No.  IS:',  luteiMiatioual  Bi'otherhood  of  T(>am- 
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sters,   Clianffciirs,   AVarchoiisemen   and   Helpers   of 
America,  AFL,   ])etitionei-  herein. 

1.  Answering  the  allegations  contained  in  para- 
graph 1  of  the  petition  to  review,  the  Board  admits 
that  this  Court  has  jurisdiction  under  Section  10 
(f)  of  the  Act  inasmuch  as  Homer  W.  Robinson, 
d/b/a  Alaska  Beverage  Co.,  is  engaged  in  business 
within  this  judicial  circuit,  that  petitioner  resides 
and  transacts  business  within  this  judicial  circuit, 
and  that  the  unfair  labor  practices  are  alleged  to 
have  occurred  within  this  judicial  circuit.  The 
Board,  having  dismissed  the  complaint  on  juris- 
dictional grounds,  did  not  pass  on  the  question 
whether   any   unfair   labor   practices   occurred. 

2.  With  respect  to  the  allegations  contained  hi 
paragraph  2  of  the  i)etition,  the  Board  prays  refer- 
ence to  the  certified  transcript  of  the  record,  filed 
herewith,  of  the  proceedings  before  it,  for  a  full 
and  exact  statement  of  the  pleadings,  evidence, 
findings  of  fact,  conclusions  of  law,  and  order  of 
the  Board,  and  all  other  proceedings  had  in  this 
matter  before  the  Board. 

3.  Further  answering,  the  Board  denies  each 
and  every  allegation  of  error  contained  in  i)ara- 
graph  3  of  the  petition  to  review,  and  avers  that 
the  proceedings  designated  on  the  records  of  the 
Board  as  Case  No.  19-CA-1158,  entitled  *'Honi(M' 
W.  Robinson,  d/b/a  Alaska  Beverage  Co.,  and 
Teamsters,  Chauffeurs,  Warehousemen  and  Hel])- 
ers,  Local  Union  No.  183,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  AFL,"  were  and  are  in  all 
respects   valid   and   proper,   and   that   there   is   no 
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ground  lor  granting'  the  requested  relief  by  remand- 
ing the  ease  to  the  Board  and  the  Trial  Examiner 
I'oi'  a  detei'mination  of  the  merits  of  the  alleged  un- 
fair lal)()7'  practices. 

4.  Pursuant  to  Section  10  (f)  of  the  Act,  the 
Board  has  certified  and  filed  with  the  Court  a 
transcri])t  of  the  entire  record  in  the  proceedings 
before  it. 

Wherefore,  the  Board  prays  that  the  Court  enter 
a  decree*  denying  the  petition  to  review  and  set 
asid(^  tlu'  (>rd(^r  of  tlie  Board  dismissing  the  com- 
])laint. 

/s/  MARCEL    MALLET-PREVOST, 
Assistant   General   Counsel,   National    Labor   Rela- 
tions Board. 

Dated  at  Washington  D.  C,  this  28  day  of  June, 
1955. 

[iMidorsed]  :    -Filed  June  30,  1955. 


[Title  of  (^ourt  of  Appeals  and  Cause.] 
STATEMENT    OF    POINTS    UPON    WHICH 

iM^rrriMONKR  intends  to  rely 

In  this  ])roc(MHling  Teamsters,  Chauffeurs,  Ware- 
housemen .-uid  Helpers,  Local  Union  No.  183, 
Internnlioiinl  Ui'othcrhood  of  Teamsters,  Chauf- 
f(Mirs,Wai"('li()US(Mn(Mi  and  Helpers  of  America, 
Al^'l.,  will  uv'j:v  nnd  rely  n])()n  the  following  points: 
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1.)  Under  Section  2,  Snbsection  (6)  of  tlie  Na- 
tional Labor  Relations  Act,  as  amended,  the 
National  Labor  Relations  Board  was  required  to 
assert  jurisdiction  regardless  of  its  own  self- 
imposed  jurisdictional  standards  or  tests. 

2.)  In  making  its  determination  as  to  whetlua*  it 
should  assert  jurisdiction  the  National  Labor  re- 
lations Board  was  required,  mider  Section  2,  Sub- 
section (6)  of  the  National  Labor  Relations  Act, 
as  amended,  to  consider  the  effect  upon  commerce 
within  the  Territory  of  Alaska  of  unfair  labor 
practices  charged  against  the  respondent  employer, 
and  its  refusal  to  assert  jurisdiction  was  based  upon 
a  misconception  of  law,  because  it  refused  to  con- 
sider the  effect  of  those  practices  upon  such  com- 
merce. 

/s/  SAMUEL  B.  BASSETT, 

BASSETT,     GETSNESS     & 
VANCE. 

Attorneys  for  Petitioner. 

[Endorsed] :     Filed  July  13,  1955. 
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No.  14779 


Petition  to  Revieav  and  Set  Aside  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  OF  PETITIONER 


JURISDICTION 

This  petition  was  filed  pursuant  to  Section  10  (f )  of 
the  National  Labor  Relations  Act,  as  amended,  29 
U.S.C,  Section  160  (f)  (hereinafter  called  the  Act), 
to  review  and  set  aside  an  order  of  the  National  Labor 
Relations  Board. 

Homer  W.  Robinson,  d/b/a  Alaska  Beverage  Co. 
(hereinafter  called  the  Employer)  is  engaged  in  busi- 
ness in  the  Territory  of  Alaska,  and  Teamsters,  Chauf- 
fuers.  Warehousemen  &  Helpers,  Local  Union  No.  183, 
International  Brotherhood  of  Teamsters,  Chaufieurs, 
Warehousemen  &  Helpers  of  America,  AFL,  is  a  labor 
organization  engaged  in  promoting  and  protecting  the 
interests  of  its  members  in  the  Territory  of  Alaska 

[1] 
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within  t  liis  judicial  circuit,  where  the  unfair  labor  prac- 
tice occurred.  'i1ns  con  it.  therefore,  has  jurisdiction  of 
tins  petition  h\'  virtue  of  Section  10  (f)  of  the  Act. 

STATEMENT  OF  THE  CASE 

Petitionei-  is  a  hd)or  organization  engaged  in  pro- 
moting and  protecting  tlie  interests  of  its  members  in 
the  Territory  of  Ahiska.  On  August  9,  1954,  it  filed  a 
charge  with  the  National  Labor  Relations  Board  (here- 
inafter caUed  the  Board)  in  which  it  alleged  that  the 
Employer  was  guilty  of  an  unfair  labor  practice  in 
violation  of  Sections  8  (a)  (1)  and  (5)  of  the  Act,  in  that 
the  Employer  had  refused  to  ])argain  collectively  with 
the  petitioner.  The  petitioner  had  \von  a  representa- 
tion election  at  the  Employer's  plant  on  May  26,  1953, 
conducted  pursuant  to  Section  9  (a)  of  the  Act,  and 
was  thereafter  duly  certified  as  the  collective  bargain- 
ing representative  of  the  employees  of  the  Employer 
at  his  plant  at  Fairbanks,  Alaska  (R.  8,  12). 

On  the  4th  day  of  November,  1954,  the  Regional  Di- 
rector for  the  19th  Region  issued  his  complaint  charg- 
ing the  Employer  with  an  imfair  labor  practice  in 
violation  of  Sections  8  (a)  (1)  and  (5)  of  the  Act  (R. 
6-10).  The  Employer  filed  his  answer,  admitting  that 
he  was  engaged  in  commerce  within  the  meaning  of 
Section  2  (6),  })ut  denying  that  he  \vas  engaged  in  com- 
merce within  the  uieaniu;;'  of  Section  2  (7)  of  the  Act 
(R.  11).  A  heai'ing  was  lield  before  a  trial  examiner, 
on  Novembei'  22,  1951  (  R.  29).  At  the  hearing  it  was 
stipulated  that  the  Kin])loyer  during  the  past  year  had 
made  purchases  consisting  principally  of  bottles, 
ground  sugar  and  concentrates  in  tlie  sum  of  approxi- 


luately  $75,4^1.00,  95%  of  which  was  shipped  into  the 
Territory  of  Alaska  from  points  outside  the  Territory, 
and  during  the  same  period  the  Employer  made  sales 
locally  in  the  sum  of  approximately  $226,000.00  (R. 
30-31). 

On  January  7,  1955,  the  trial  examiner  issued  his  in- 
termediate report  and  recommended  order,  recom- 
mending that  the  complaint  be  dismissed  for  the  reason 
that  the  Employer's  annual  volume  of  business  did  not 
meet  the  Board's  self-imposed  jurisdictional  stand- 
ards (R.  17-23).  Exceptions  to  the  intermediate  re- 
port and  recommended  order  were  filed  by  General 
Counsel  of  the  Board  (R.  24-25).  On  March  17,  1955, 
the  Board  issued  its  order  adopting  the  intermediate 
report  and  recommended  order  of  the  trial  examiner, 
and,  accordingly,  dismissed  the  complaint  in  its  en- 
tirety (R.  26-28). 

Since  both  the  trial  examiner  and  the  Board  ruled 
that  the  complaint  should  be  dismissed,  no  decision  was 
made  at  either  stage  on  the  merits  of  the  unfair  labor 
practice  charge. 

STATEMENT  OF  POINTS 

I. 

Under  Section  2  (6)  of  the  Act,  the  Board  was  re- 
quired to  assert  jurisdiction  regardless  of  its  self-im- 
posed jurisdictional  standards  applied  to  the  48  states. 

II. 

In  making  its  determination  as  to  whether  it  should 
assert  jurisdiction,  the  Board  was  required,  under  Sec- 
tion 2  (6)  of  the  Act  to  consider  the  effect  on  commerce 


//•/////■//  the  Teri'itory  ol*  Alaska  of  the  unfair  labor 
))ractic('  charpce  apcaiiist  tlie  Employer,  and  its  refusal 
to  assert  jiii'isdici  ion  was  hascd  upon  a  misconception 
of  law,  because  it  i-efused  to  consider  the  effect  of  unfair 
lal)or  pi'acticcs  in  commci'cc,  wifhin  tlie  Territory. 

SUMMARY  OF  ARGUMENT 

Tt  is  the  petitioner's  contention  that  Section  2  (6)  of 
the  Act,  defining  the  term  ^'commerce,"  sets  the  stand- 
ard for  the  exercise  of  the  Board's  jurisdiction  within 
the  territories,  and  that  the  Board  ignored  the  language 
of  that  definition.  Section  2  (6)  of  the  Act  provides: 

*'The  term  ^commerce'  means  trade,  traffic,  com- 
merce, transportation,  or  communication  among 
the  several  States  or  ])etween  the  District  of  Colum- 
bia or  any  Territory  of  the  United  States  and  any 
State  or  other  Territory,  or  between  any  foreign 
country  and  any  State,  Territory,  or  the  District  of 
Columbia,  ov  irilJiiii  the  District  of  Columbia  or 
(1)21/  Tcrritorij,  or  between  i)oints  in  the  same  State 
but  through  any  other  State  or  any  Territory  or 
the  District  of  Columbia  or  any  foreign  country.'' 
(Emphasis  supplied) 

The  italicized  words  of  Section  2  (G)  clearly  require 
that  the  IJoai'd  shall  consider  the  volume  of  commerce 
i('ill/in  the  Territory  of  Alaska.  The  trial  examiner  and 
the  IJoai'd  ignored  the  words  ''  icifliiii  any  Territory," 
and  applied  to  the  Territory  the  same  self-imposed  ju- 
risdictional standards  for  the  assertion  of  jurisdiction 
with  respect  to  conunerce  "among  the  several  States." 


ARGUMENT 

I.    Statutes  Involved 

There  are  only  three  sections  of  the  Act  which  have 
any  bearing  on  the  question  presented : 

Section  2  (6) : 

''The  term  'commerce'  means  trade,  traffic,  com- 
merce, transportation,  or  communication  among 
the  several  States,  or  between  the  District  of  Co- 
lumbia or  any  Territory  of  the  United  States  and 
any  State  or  other  Territory,  or  betw^een  any  for- 
eign country  and  any  State,  Territory,  or  the  Dis- 
trict of  Columbia,  or  within  the  District  of  Colum- 
bia or  any  Territory,  or  between  points  in  the  same 
State  but  through  any  other  State  or  any  Territory 
or  the  District  of  Columbia  or  any  foreign  coun- 
try." (Emphasis  supplied) 

Section  2  (7) : 

"The  term  'affecting  commerce'  means  in  com- 
merce, or  burdening  or  obstructing  commerce  or 
the  free  flow  of  commerce,  or  having  led  or  tending 
to  lead  to  a  labor  dispute  burdening  or  obstructing 
commerce  or  the  free  flow^  of  conmierce." 

Section  10  (a)-. 

"The  Board  is  empowered,  as  hereinafter  pro- 
vided, to  prevent  any  perscm  from  engaging  in  any 
unfair  labor  practice  (listed  in  Section  8)  affect- 
ing commerce.  This  power  shall  not  be  affected  by 
any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  law 
or  otherwise:  Provided,  That  the  Board  is  empow^- 
ered  by  agreement  with  any  agency  of  any  State 
or  Territory  to  cede  to  such  agency  jurisdiction 
over  any  cases  in  any  industry  *  *  *  even  though 
such  cases  may  involve  labor  disputes  affecting 
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commerce,  unless  the  provision  of  the  State  or  Ter- 
ritorial statute  a])i)li('al)lc'  to  the  determination  of 
such  cases  hy  such  agency  is  inconsistent  with  the 
corresponding  provision  of  this  Act  or  has  re- 
ceived a  construction  inconsistent  therewith." 

While  Section  10  (a)  of  the  Act  says  the  Board  is 
** empowered"  to  prevent  unfair  labor  practices  *^ af- 
fecting connnerce,"  what  constitutes  an  unfair  labor 
practice  ''affecting  commerce"  must  be  determined  by 
reference  to  the  detinition  of  the  terms  ''commerce"  in 
Section  2  (6)  and  '' affecting  commerce"  in  Section 
2(7). 

It  should  be  noted  here  that  the  definitions  of  the 
terms  "commerce"  and  "affecting  commerce"  were 
not  changed  by  the  amendatory  act  of  1947.  However, 
when  the  National  Labor  Relations  Act  was  amended 
in  1947,  there  was  added  to  Section  10  (a)  a  proviso 
authorizing  the  Board,  under  certain  circumstances,  to 
cede  its  jurisdiction  to  an  agency  established  in  any 
State  or  Territory. 

The  Supreme  Court  has  held  in  the  following  cases 
that  the  Act  was  intended  to  encompass  the  full  reach 
of  the  conuuerce  ])ower  of  Congress: 

Polish  NatioiKfl  AUiance  of  the  United  States  of 
Awrn'ra  r.  XLNB,  322  U.S.  643,  88  L.Ed.  1509,  64  S.Ct. 
1196; 

NLHH  r.  Fainhlaff,  30()  U.S.  601,  83  L.Ed.  1014,  50 
S.Ct.  668; 

NLUB  v.  Jones  ct  LaiujhJin  Steel  Corporation,  301 
U.S.  1,  81  L.Ed.  893,  57  S.Ct.  615: 


Consolidated  Edison  Company  of  New  York,  I nc,  v. 
NLRB,  305  U.S.  197,  83  L.Ed.  12G,  59  S.Ct.  206. 

II.    The    Board    Has    Read    Out    of    the    Act    the    Word 
"Within"  in  Section  2(6) 

In  1954,  with  a  change  of  administration,  the  Nation- 
al Labor  Relations  Board  announced  a  new  set  of  juris- 
dictional standards  to  be  applied  in  determining  the 
question  of  whether  the  Board  would  assert  jurisdic- 
tion in  a  particular  case.  These  new  standards  were 
enunciated  by  the  Board  in  Joneshoro  Grain  Drying 
Cooperative,  110  NLRB  :;o.  67,  35  LRRM  1038.  In 
that  case,  the  Board  said : 

'*  Accordingly,  we  have  determined  that  in  future 
cases  the  Board  will  assert  jurisdiction  over  en- 
terprises which  annually  meet  one  or  more  of  the 
following  standards  : 

'^(1)  Direct  inflotv  standard:  An  enterprise 
which  receives  goods  or  materials  from  out  of 
State,  valued  at  $500,00  or  more. 

'^(2)  Direct  outflow  standard:  An  enterprise 
w^hich  produces  or  handles  goods  and  ships  such 
goods  out  of  State,  or  performs  services  outside 
the  State  in  which  the  enterprise  is  located,  valued 
at  $50,000  or  more. 

''(3)  Indirect  inflow  standard:  An  enterprise 
which  receives  goods  or  materials  from  other  enter- 
prises in  the  same  State  which  those  other  enter- 
prises receive  from  out  of  State,  valued  at  $1,000,- 
000  or  more. 

''(4)  Indirect  outflow  standard:  An  enterprise 
which  furnishes  goods  or  services  to  other  enter- 
prises coming  within  sub-paragraph  (2)  above,  or 
to  public  utilities  or  transit  systems,  or  instrumen- 
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talities  or  olianncls  of  commerce  and  their  essential 
links,  wliicli  meet  tlie  jurisdictional  standards 
established  for  such  enterprises;  and  (a)  such 
^oods  or  services  are  directly  utilized  in  the  prod- 
ucts, s(»rvices,  or  processes  of  sucli  enterprises  and 
are  vahicd  at  .^100,000  or  more;  or  (b)  such  goods 
or  services,  regardless  of  their  use,  are  valued  at 
$200,000  or  more. 

*'(5)  Mulfistatc  standard:  An  establishment 
other  than  retail  which  is  operated  as  an  integral 
part  of  a  multi-state  enterprise,  and  (a)  the  par- 
ticular establishment  involved  meets  any  of  the 
foregoing  standards;  (b)  the  direct  outflow  of  the 
entire  enterprise  amounts  to  $250,000  or  more ;  or 
(c)  the  indirect  outflow  of  the  entire  enterprise 
amounts  to  $1,000,000  or  more. 

''We  have  further  determined  that  unless  an  em- 
ployer's volume  of  operations  meets  one  of  the 
l^oard's  new^  independent  jurisdictional  standards, 
we  will  not  accunuilate  those  standards  in  order  to 
assert  jurisdiction."  (Emphasis  in  part  supplied) 

Although  in  none  of  the  above  five  standards  is  there 
any  mention  of  commerce  "'within  '  the  District  of  Co- 
lum))ia  or  Territories,  the  trial  examiner  and  Board 
relied  on  tliese  standards  to  decline  jurisdiction  (R. 
23,  27).  In  its  decision  the  Board  said: 

"Since  the  Intermediate  Report  was  issued  in 
this  case,  the  Board's  decision  in  Conrado  F ores- 
tier,  d/h /a  Canterio  Provideneia,  111  N.L.R.B.  No. 
141,  has  been  issued,  in  wliicli  the  Board  made  clear 
that  its  jurisdictional  stajidards  irould  be  uniform- 
Ijl  applied  in  the  Territories  as  in  the  several 
States.  Accordi})(jl//,  as  the  Respondent\'<  opera- 
tic )is  fail  to  )H('(t  (uiji  of  the  Board  jurisdictioual 
sttnulards,^  we  \\u(\^  for  the  reasons  stated  in  Can- 


teria  Providencia,  that  it  would  not  effectuate  the 
policies  of  the  Act  to  assert  jurisdiction  in  this 
case.  We  shall,  therefore,  dismiss  the  complaint  in 
its  entirety."  (Emphasis  supplied)   (R.  27) 

As  its  sole  authority,  footnote  1,  the  Board  cited  Jones- 
boro  Grain  Drying  Cooperative,  110  NLRB  No.  67, 
supra  (R.  27). 

The  Board  in  deciding  whether  to  assert  jurisdiction 
in  the  case  at  bar  was  required  by  the  Act  to  consider 
and  give  meaning  to  the  word  ''within''  in  Section  2 
(6).  This  the  Board  failed  to  do.  It  considered  only 
the  flow  of  commerce  *^ between"  the  Territory  of  Alas- 
ka and  other  States  or  Territories.  This  clearly  w^as 
error.  In  establishing  jurisdictional  standards  for  the 
Territories  the  Board  must  consider,  at  least,  the  loca- 
tion, size  and  economic  and  industrial  development  of 
the  Territories  and  adopt  standards  to  be  applied  with 
respect  to  ''trade"  or  ''commerce"  ''within''  the  Ter- 
ritories. 

Congress  does  not  have  constitutional  authority  to 
regulate  intra-state  commerce  but  it  does  have  plenary 
power  to  regulate  commerce  "within  *  *  *  any  Terri- 
tory," and  it  has  clearly  indicated  its  intention  to  exer- 
cise that  authority  to  its  fullest  extent  (Section  2  (6) 
of  the  Act).  It  is,  therefore,  incumbent  upon  the  Board 
to  give  effect  to  the  congressional  intent  when  establish- 
ing jurisdictional  standards  for  the  Territories,  and  its 
refusal  so  to  do  is  pure  abdication  of  authority  vested 
in  the  Board  by  the  Act. 

Prior  to  the  recent  change  of  administration  and  per- 
sonnel of  the  Board,  the  Board  had  asserted  plenary 
jurisdiction  in  the  Territories.  In  Panaderia  Sucesion 
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Alon.so,  87  NLRB  877,  25  LRRM  1146,  the  Board  as- 
serted jurisdiction  over  a  bakery  in  Puerto  Rico  which 
employed  (Hil\  three  production  workers,  and  during 
the  year  made  purchases  from  the  United  States  w^hich 
totalled  ai)|)i'()ximately  $7,800.00.  All  of  the  products 
of  the  bakery  were  sold  locally.  Asserting  jurisdiction, 
the  Board  said : 

''It  may  well  ])e  true,  as  the  Trial  Examiner  sug- 
gests, that  were  the  Respondents'  bakery  located  in 
one  of  the  48  States,  we  would  dismiss  this  pro- 
ceeding on  the  ground  that  the  business  involved 
is  so  small  and  local  in  nature  that  an  interruption 
of  its  operations  by  a  labor  dispute  would  have 
only  a  remote  and  insubstantial  effect  on  com- 
merce. However,  the  term  'commerce'  when  ap- 
plied to  Puerto  Rico  has  a  broader  meaning  than 
when  applied  to  any  of  the  States.  By  statutory 
definition,  all  trade  within  any  Territory  is  em- 
braced by  the  term  *  commerce,'  whereas  with  re- 
spect to  a  State,  only  trade  betw^een  such  State  and 
outside  points  is  embraced  by  that  term.  In  conse- 
quence, the  Board  has  plenary  jurisdiction  over 
all  business  enterprises  within  Puerto  Rico.''  (Em- 
phasis partly  supi^lied) 

The  question  of  exercising  plenary  jurisdiction  in 
the  Territories  was  before  the  First  Circuit  in  Xafional 
Labor  Uehitions  Hoard  r.  Gonzales  Padin  Co.,  161  F. 
(2d)  353  (1947).  The  court  there  said: 

''It  is  established  by  several  decisions  of  the 
Sui)remo  (^ourt  and  this  Circuit  Court  of  Appeals 
that  Puci'to  Rico  is  a  completely  organized  terri- 
tory, although  not  one  incorporated  into  the  United 
States,  and  tliat  as  such  the  })ower  of  Congress  to 
legislate  respecting  it  is  plenary,  subject  only  to 
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such  constitutional  restrictions  as  apply  to  the 
situation,  none  of  which  concern  us  here.  See  Cases 
V.  United  States,  1  Cir.,  131  Fed. (2d)  916,  919,  920, 
and  the  cases  cited  therein.  Thus  Congress  can 
constitutionally  regulate  purely  intra-territorial 
commerce.  And  we  think  there  can  be  no  doubt  that 
Congress  must  have  intended  to  exercise  this  power 
when  in  Section  10  (a)  of  the  National  Labor  Re- 
lations Act  it  gave  the  Board  authority  to  prevent 
any  person  from  engaging  in  any  unfair  labor 
practice  a:ffecting  commerce,  and  in  Section  2  (6) 
of  the  Act  defined  commerce  to  include  'trade 
*  *  *  within  *  ^  ^  any  Territory.'  That  is  to  say, 
we  think  Congress  in  the  National  Labor  Relations 
Act  intended  to  deal  comprehensively  with  labor 
disputes  affecting  commerce.  (See  N,L.R,B.  v. 
Fainllatt,  306  U.S.  601,  607,  59  S.Ct.  668,  83  L.Ed. 
1014)  just  as  in  the  Sherman  Anti-Trust  Act  of 
1890,  15  U.S.C.A.  Sees.  1-7,  15  note,  as  supple- 
mented by  the  Clayton  Act  of  1914,  38  Stat.  730,  it 
intended  to  deal  comprehensively  with  contracts, 
combinations  and  conspiracies  in  restraint  of 
trade.  {Puerto  Rico  v.  Shell  Co,,  302  U.S.  253,  259, 
58  S.Ct.  167,  82  L.Ed.  235)  and  to  that  end  exer- 
cised all  the  powder  it  possessed  in  the  premises." 

The  Board  until  1954,  in  numerous  cases,  exercised 
plenary  jurisdiction  over  enterprises  in  the  Territories. 
In  that  year  in  Virgin  Isles  Hotel,  Inc.,  110  NLRB  558, 
35  LRRM  1068,  the  Board,  for  the  first  time,  refused 
to  exercise  plenary  jurisdiction  in  the  Territories.  In 
that  case  the  Board  refused  to  assert  jurisdiction  over 
a  hotel  located  on  St.  Thomas  Island  in  the  Virgin 
Islands,  relying  on  its  established  policy  of  declining 
jurisdiction  over  the  hotel  industry  in  the  48  States. 
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Member  Murdock,  in  a  well-reasoned  dissenting 
opinion,  pointed  out  tliat  the  Board,  recognizing  that 
tlie  term  ^'eonmierce"  when  applied  to  the  Territories 
liad  a  hroadei"  ineanin<i:  tlian  wlien  applied  to  the 
States,  had  ])revioiisly  exercised  its  plenary  jurisdic- 
tion in  the  Territories,  without  regard  to  the  size,  type 
or  Nolunie  of  })usiness  of  the  enterprise  involved;  and 
that  in  declining  jurisdiction  it  was  refusing  to  per- 
f onn  its  statutory  duties.  Member  Murdock  said : 

**  Apart  from  its  specific  effect  upon  hotels  in  the 
Territories,  and  the  District  of  Colum])ia,  the  in- 
stant decision  indicates  a  marked  rescission  of  the 
Board's  plenary  jurisdiction  in  these  areas.  The 
Board  has  previously  exercised  such  plenary  ju- 
risdiction, for  w^ell-founded  reasons,  without  re- 
gard to  the  size,  type,  or  volume  of  business  of  the 
enterprise  involved.  The  majority  opinion,  in  this 
case,  accordingly,  constitutes  a  major  alteration  in 
this  Agency's  jurisdictional  policy  comparable  to 
those  affecting  the  continental  United  States  (ex- 
cept for  the  District  of  Columbia)  upon  which  I 
have  commented  generally  in  my  dissenting  opin- 
ion in  Breeding  Transfer  Company,  110  NLRB 
493.  As  was  true  of  the  new  standards  of  jurisdic- 
tion discussed  in  the  Breeding  case,  this  change  is 
similarly  inconsistent  with  the  Act  and  the  respon- 
si])ilities  which  it  imposes  on  this  Agency,  involv- 
ing a  (letei'niination  to  withhold  protection  of  the 
Act  whicli  i)roperly  sliould  be  made  to  Congress. 

*'The  l->oard  exercise  of  jurisdiction  over  enter- 
prises in  the  Territories  and  the  District  of  Colum- 
bia is  s])e('itically  directed  in  a  statute  which  the 
Board  administers.  As  the  coui'ts  have  previously 
pointed  out, 

Congress  can  constitutionally  regulate 
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purely  intra-territorial  commerce.  And  we  think 
there  can  be  no  doubt  tliat  Congress  must  have  in- 
tended to  exercise  tliis  power  when  in  Section 
10  (a)  of  the  National  La])or  Relations  Act  it  gave 
the  Board  authority  to  prevent  any  person  from 
engaging  in  any  unfair  lal)or  practice  affecting 
commerce,  and  in  Section  2  (6)  of  the  Act  defined 
commerce  to  include  ''trade  *  *  *  within  *  *  *  any 
Territory'."  (Emphasis  supplied) 

^^The  Board  has  previously  observed  that,  by 
this  statutory  definition  'all  trade  within  any  Ter- 
ritory is  embraced  by  the  term  ^'commerce," 
whereas  wdth  respect  to  a  State,  only  trade  betw^een 
such  State  and  outside  points  is  embraced  by  that 
term.'  [Emphasis,  in  part,  supplied.]  It  is  thus 
clear  that  the  statement  of  the  majority  decision  in 
this  case  that  'the  relationship  to  commerce  is  no 
greater  here  than  in  the  case  of  a  hotel  operating 
in  any  of  the  48  States'  is  contrary  to  the  explicit 
terms  of  the  Act  which  define  commerce  differently 
with  respect  to  Territories  and  the  District  of 
Columbia. 

''The  concurring  opinion  also  fails  to  recognize 
the  fact  that  'commerce'  is  differently  defined  with 
respect  to  Territories.  The  operations  of  this  or 
any  other  employer  in  a  Territory  or  the  District 
of  Columbia  wdll  obviously  have  a  greater  effect 
upon  all  trade  within  that  area  than  the  opera- 
tions of  a  similar  establishment  in  the  States 
would  have  upon  commerce  between  and  among 
the  States." 

Since  the  Virgin  Isles  Hotel  case  the  Board: 

(1)  Refused  to  assert  jurisdiction  over  a  retail  pastry 
and  food  business  in  Puerto  Rico  where  the  enterprise 
did  not  meet  its  jurisdictional  standard  for  retail  enter- 
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prises  in  the  48  States.  Sixto  Ortega,  110  NLRB  No. 
251,  35  LRRM  1345. 

(2)  Refused  to  assert  Jurisdiction  over  the  taxicab 
industry  in  the  I'erritory  of  Alaska  for  the  same  reason 
it  had  (lecdined  jurisdiction  over  that  industry  in  the  48 
States.  Union  Cab  Co.,  110  NLRB  No.  259,  35  LRRM 
1346. 

(3)  Refused  to  assert  jurisdiction  over  a  radio  sta- 
tion in  Puerto  Rico  because  its  annual  income  was  be- 
low $200,000.00,  the  minimum  jurisdictional  standard 
established  in  the  48  states.  South  P.  B.  Broadcasting 
Corporation,  111  NLRB  No.  45,  35  LRRM  1457. 

(4)  Refused  to  assert  jurisdiction  over  a  stone  quar- 
ry in  Puerto  Rico,  Canteria  Providencia,  111  NLRB  No. 
141,  35  LRRM  1596,  for  the  following  reasons: 

''There  is  no  question  that  the  Employer's  oper- 
ations fail  to  meet  any  of  the  standards  recently 
decided  by  the  Board  as  necessary  for  the  assertion 
of  jurisdiction.  The  sole  issue  stems  from  tlie  fact 
tliat  the  Em])loyer's  business  is  located  in  a  Terri- 
tory of  the  United  States.  Since  the  promulgation 
of  the  new  jurisdictional  standards,  the  Board  has 
held  irJicrc  spcriallt/  applicable  rides  have  been 
csfa])lisJicd,  similar  enterprises  situated  in  the  Ter- 
ritories are  required  to  conform  to  the  same  juris- 
dietiomd  criteria  as  are  appJicabJe  in  the  48  states. 
In  tliose  cai'lici'  cases,  the  Board  indicated  tliat  no 
excepticm  as  to  the  Territories  was  wai'ranted  :  that 
the  impact  on  conmierce  of  business  oi)erations 
having  their  situs  in  the  Territories  is  no  greater 
than  that  of  similar  enterprises  located  in  the  48 
states.  We  believe  that  the  same  principle  has  ap- 
l)lication  here.  AccordiiigJf/,  in  I  he  present  atse  and 
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in  future  cases,  the  Board's  entire  jurisdictional 
standards  tvill  be  unifonnly  applied  in  the  Terri- 
tories a^s  in  the  several  States:'  (Emphasis  sup- 
plied) 

(5)  Refused  to  assert  Jurisdiction  over  another  radio 
station  in  Puerto  Rico  for  the  reason  that  the  employ- 
er's gross  annual  business  of  $80,000.00  did  not  meet 
the  $200,000.00  annual  gross  income  requirement  for 
radio  stations  in  the  48  states.  W,  P.  R.  A.,  hic,  111 
NLRB  No.  186,  35  LRllM  1652. 

Despite  the  fact  that  the  statutory  definition  of  the 
term  '' commerce"  in  Section  2  (6)  is  identical  with  ref- 
erence to  the  District  of  Columbia  and  the  Territories 
the  Board,  nevertheless,  has  seen  fit  to  apply  to  enter- 
prises in  the  District  of  Columbia  different  jurisdic- 
tional standards  than  in  the  Territories  in  dealing  with 
identical  industries.  Indeed,  with  respect  to  enterprises 
within  the  District  of  Columbia  the  Board  has  disre- 
garded the  size,  type  or  volume  of  the  business  or  enter- 
prise involved.  This,  we  believe,  clearly  demonstrates 
that  the  Board  has  consciously  and  arbitrarily  disre- 
garded the  statutory  definition  of  the  term  commerce 
''within  the  District  of  Columbia  or  anif  Territory" 
(Section  2  (6)). 

In  Ginn  d  Co.,  114  NLRB  No.  25,  36  LRRM  1517,  the 
Board  asserted  jurisdiction  over  an  employer  operat- 
ing a  warehouse  and  two  stores  in  the  District  of  Co- 
lumbia and  one  store  in  the  State  of  Virginia,  although 
the  employer's  volume  of  business  did  not  meet  the 
Board's  jurisdictional  standard  for  the  48  States,  rely- 
ing on  its  plenary  jurisdiction  within  the  District  of 
Columbia. 
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In  National  Truck  Rental  Co.,  114  NLRB  No.  26,  36 
LRRM  1521,  the  Board  asserted  jurisdiction  over  an 
employer  engaged  in  renting  passenger  cars  and  trucks 
in  tlic  District  of  Columbia  although  its  volume  of  busi- 
ness did  not  meet  the  Board's  mininuun  jurisdictional 
standard  in  the  48  States,  again  relying  on  its  plenary 
jurisdiction. 

In  (Uirfis-Bros.,  Inc.,  114  NLRB  No.  27,  36  LRRM 
1530,  the  Board  asserted  its  plenary  jurisdiction  over 
a  company  engaged  in  rug  cleaning  and  in  selling,  mov- 
ing and  storing  furniture  within  the  District  of  Co- 
lumbia. 

In  Carlyle  Hotel  of  Washington,  Inc.,  36  LRRM 
1542,  and  Dodge  Hotel  Co.,  36  LRRM  1542,  the  Board 
asserted  its  plenary  jurisdiction  over  the  hotel  industry 
in  the  District  of  Columbia,  despite  the  fact  that  it  had 
consistently  declined  jurisdiction  over  that  industry 
both  in  the  territories  and  in  the  48  States.  See :  Virgin 
Isles  Hotel,  Inc.,  110  NLRB  558,  35  LRRM  1068,  supra. 

The  Board  found  that  the  Employer  '*is  engaged  in 
the  manufacture,  sale  and  distribution  of  carbonated 
beverages  in  Fairbanks,  Alaska"  (R.  27).  Concerning 
the  annual  dollar  volume  of  its  operations  the  Board 
further  found : 

''During  tlu^  past  year  its  [Employer's]  pur- 
chases amounted  to  ap])roxiniately  j|>70,500  of  which 
957r  was  obtained  fiMUi  outside  the  Territory;  Be- 
spondeyif's  sales  daring  the  same  period  amounted 
to  a ppro.r'DiKth'ly  $226,000,  all  of  which  were  made 
fcHhiu  flic  Tcrrifor/j.^'  (R.  27)  (Emphasis  sup- 
plied) 

Dismissing  tlie  c()!n])laint,  the  P)oard  said  that  ^'its 
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jurisdictional  standards  would  be  uniformly  applied 
to  the  Territories  as  in  the  several  States"  (R.  27). 
And  finding?  that  the  Employer's  operations  ''failed  to 
meet  any  of  the  Board's  jurisdictional  standards" 
established  for  the  States  in  Joneshoro  Grain  Drijing 
Co-Operative,  110  NLRB  No.  67,  35  LRRAl  1038,  dis- 
missed the  complaint  in  its  entirety.  We  have  carefully 
examined  those  standards  and  find  none  based  upon  an 
employer's  gross  dollar  volume  sales  within  a  state. 
This  omission  is,  no  doubt,  attributable  to  the  fact  that 
Congress  does  not  have  the  constitutional  authority  to 
regulate  intra-state  commerce.  Congress,  however,  does 
have  the  authority  to  regulate  intra-territorial  trade 
or  commerce  and  has  exercised  that  authority  by  its 
definition  of  the  term  ''commerce,"  as  applied  to  the 
Territories  in  Section  2  (6)  of  the  Act. 

While  the  Board  is  undoubtedly  authorized  to  estab- 
lish appropriate  jurisdictional  standards  for  the  Terri- 
tories based  upon  the  volume  of  business  transacted  or 
sales  made  within  the  Territories  it  has  not  exercised 
that  authority  but,  instead,  has  applied  jurisdictional 
standards  established  for  the  48  States,  none  of  which 
fits  the  commerce  here  involved.  As  a  result,  trade  and 
commerce  within  the  Territories  will  be  wholly  unregu- 
lated and  both  labor  and  management  will  be  unpro- 
tected from  unfair  labor  practices. 

While  Board  Member  Mu.rdock  signed  the  Decision 
and  Order  of  the  Board  he  was  careful  to  direct  atten- 
tion to  the  fact  that,  in  Canteria  Providencia  (111 
NLRB  No.  141,  35  LRRM  1596)  "he  dissented  from 
the  adoption  of  this  policy  of  applying  U.  S.  standards 
to  the  Territories  in  place  of  the  Board's  former  pie- 
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nary  policy''  (R.  27).  lu  his  dissent  in  that  case  Mem- 
ber Murdoek  stated,  in  forceful  and  convincing  terms, 
the  cogent  reasons  against  abandoning  the  plenary  ju- 
risdiction wliicli  tlie  Board  had  asserted  in  its  prior  ter- 
ritorial (l(M-isi()iis.  That  statement  is  more  convincing 
than  any  argument  we  can  present.  We,  therefore,  take 
tlic  lil)orty  of  quoting  from  it : 

''A  further  important  consideration  is  the  fact 
that  the  cutting  of  the  Board's  plenary  jurisdic- 
tion will  mean  an  absence  of  any  regulation  or  con- 
trol of  industrial  disputes  in  these  excised  areas  in 
the  territories.  In  the  stringent  U.  S.  industry 
standards,  like  the  $3,000,000.00  gross  receipts  test 
for  utilities  and  local  transit  systems,  may  w^ell  ex- 
clude enterprises  w^hich  are  of  great  importance  to 
the  economy  of  the  territories  whose  cities  may  not 
be  large  enough  to  have  utilities  meeting  the  U.  S. 
standards.  To  my  knowledge,  neither  Alaska  nor 
Hawaii  has  any  administrative  machinery  to  do 
this  work.  Moreover,  although  there  is  an  insular 
board  in  Puerto  Rico,  our  own  decisions  have  pre- 
viously pointed  out  that  under  judicial  decisions, 
even  where  such  machinery  is  set  up,  local  author- 
ities are  powerless  to  act  even  in  cases  where  the 
Board  declines  jurisdiction  '^'  "  ^.  In  other  words, 
the  majority's  action  can  only  constitute  a  contri- 
bution to  chaos  in  the  areas  now^  excised  from  the 
Board's  jurisdiction  in  the  territories,  whether  or 
not  it  is  motivated  by  desire  to  withdraw  in  favor 
of  local  authorities,  if  it  is  so  motivated,  the  with- 
di'awal  is  subject  to  the  additional  objection  that 
it  is  a  cii'ciiiuvention  of  the  cession  requirements 
of  Section  10  (a)  of  the  Act  ^  *  *." 

Tlic  Board's  })olicy  of  applying  U.  S.  jurisdictional 
standards  to  the  Territories  is,  we  submit,  arbitrary  and 
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unreasonable.  That  the  Board  has  not  hesitated  to  make 
arbitrary  and  unreasonable  ''jurisdictional  standards" 
is  demonstrated,  as  we  have  shown  above,  by  the  fact 
that,  in  the  hotel  industry,  it  has  asserted  jurisdiction 
in  the  District  of  Columbia  and  at  the  same  time  de- 
clined jurisdiction  in  the  48  States  and  the  Territories. 

CONCLUSION 

For  all  the  foregoing  reasons  this  case  should  be  re- 
manded to  the  National  Labor  Relations  Board  for  fur- 
ther proceedings  pursuant  to  a  proper  exercise  of  its 
plenary  jurisdiction  in  the  Territories. 

Respectfully  submitted, 

Bassett,  Geisness  &  Vance 

Samuel  B.  Bassett 
Attorneys  for  Petitioner, 

811  New  World  Life  Building, 
Seattle  4,  Washington. 

Of  Counsel : 

George  H.  Davies 

January,  1956 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14779 


Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers, Local  Union  No.  183,  International  Broth- 
erhood OF  Teamsters,  Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  AFL,  petitioner 

V, 

National  Labor  Relations  Board,  respondent 


OiV   PETITION  FOR  REVIEW   OF   AX   ORDER   OF   THE   NATIONAL 
LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  the  petition  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers, 
Local  Union  No.  183,  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  AFL  (hereinafter  referred  to  as  the 
Union)  to  review  the  decision  and  order  of  the  Na- 
tional Labor  Relations  Board  (R.  26-28)'  dismissing 

'  References  to  portions  of  the  printed  record  are  desi^ated 
"R."  A\Tierever,  in  a  series  of  references,  a  semicolon  appears, 
references  preceding  the  semicolon  are  to  the  Board's  findings; 
those  following  are  to  the  supporting  evidence. 

(1) 


a  coin])laint  issued  against  Homer  W.  Robinson 
d/b/a  Alaska  Beverage  Co.,  pursuant  to  a  charge  filed 
by  i)etitioner  under  Section  10  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Sees.  151  ct  srq.),^  herein  referred  to  as  the  Act.  This 
Court  has  jurisdiction  under  Section  10  (f)  of  the 
Act,  inasmuch  as  the  Company's  place  of  business 
is  in,  and  the  unfair  la})or  practices  allegedly  oc- 
curred at,  Fairbanks,  Alaska,  within  this  judicial 
circuit.  The  Board's  decision  and  order  is  reported 
at  111  N.  L.  R.  B.  995. 

COUNTERSTATEMENT   OF   THE   CASE 

Pursuant  to  a  charge  filed  by  the  Union,  the  Gen- 
eral Counsel  caused  a  complaint  to  be  issued  alleging, 
inter  alia,  that  the  Company  violated  Section  8  (a) 
(5)  and  (1)  of  the  Act  by  refusing  to  ])argain  col- 
lectively in  good  faith  with  the  Union  as  the  exclu- 
sive repr(»sentative  of  the  Company's  employees. 
Thereafter,  following  the  usual  proceedings,  the 
Board,  without  determining  the  merits  of  the  unfair 
labor  practice  charged,  dismissed  the  complaint  on 
the  gromids  that  the  Company's  operations,  although 
wnthin  the  Board's  jurisdiction,  did  not  have  a  suffi- 
ciently significant  impact  upon  interstate  commerce 
to  meet  the  standards  established  by  the  Board  for 
asserting  its  jurisdiction.  The  proceedings,  which 
rehite  to  the  propriety  of  the  Board's  dismissal  of  the 
complaint,  may  be  briefly  sununarized  as  follows: 

^  The  pertinent  statutory  provisions  are  reprinted  as  an  Ap- 
pendix, m/m,  pp.  25-32. 
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I.  The  Board's  findings  of  fact 
A.  Background 

In  June  1953,  following  an  election  conducted  by 
the  Board  among  the  Company's  employees,  the  Union 
was  certified  as  the  exclusive  bargaining  agent  of  the 
employees  working  at  the  Company's  plant  in  Fair- 
banks, Alaska,  excluding  all  supervisory  employees 
(R.  18-19;  7,  8,  12).  Thereafter,  pursuant  to  a  charge 
filed  by  the  Union  against  the  Company,  the  Regional 
Director  issued  a  complaint  alleging,  inter  alia,  that 
since  about  April  23,  1954,  the  Company  had  refused 
to  bargain  with  the  Union  as  the  collective  bargaining 
representative  of  the  employees  (R.  17-18;  3-10,  29- 
30).  Answ^ering  the  complaint,  the  Comfjany  denied 
the  commission  of  the  unfair  labor  practices,  asserted 
that  it  had  bargained  and  was  ready  to  bargain  in 
good  faith  at  all  times  material  to  the  complaint  and, 
as  an  affirmative  defense,  alleged  that  the  Union  w^as 
guilty  of  various  unfair  labor  practices  (R.  18;  11- 
17).  The  case  was  scheduled  for  hearing,  and  a  full 
hearing  was  had  upon  the  complaint  before  a  Trial 
Examiner  (R.  18). 

B.  The  business  operations  of  the  Company 

The  imdisputed  facts  relating  to  the  business  opera- 
tions of  the  Company,  as  shown  by  the  pleadings  and 
the  evidence  adduced  at  the  hearing,  are  as  follows: 
Alaska  Beverage  Co.,  a  copartnership  of  which  Homer 
W.  Robinson  is  the  sole  active  partner,  maintains  its 
office  and  principal  place  of  ])usiness  in  Fairbanks, 
within  the  Territory  of  Alaska  (R.  18,  27;  7,  11).  In 
the  course  of  its  business  of  manufacturing,  selling, 


and  distrii)utin.i;-  carbonated  beverages,  most  of  the 
Company's  purchases,  consisting  largely  of  sugar  and 
concentrates,  come  from  sources  located  outside  the 
Territory  of  Alaska  (R.  18,  27;  30-31).  All  of  the 
Company's  sales  are  made  locally  within  the  Terri- 
tory (R.  18,  27;  31).  On  an  annual  basis,  the  Com- 
pany's purchases  amount  to  approximately  $75,461, 
95  percent  of  which  (or  $71,688)  are  of  goods  shipped 
into  the  Territory  of  Alaska  from  points  located  out- 
side the  Territory  (R.  18,  27;  30-31).  Total  sales 
amount  to  approximately  $226,000  annually  (R.  18, 
27;  31). 

Upon  these  facts,  the  Trial  Examiner  concluded 
that  the  Company's  operations  were  insufficient  to 
satisfy  the  minimal  requirements  established  by  the 
Board  in  1954  for  the  assertion  of  its  jurisdiction 
over  commerce  in  the  case  of  Jonesboro  Grain  Drj/ing 
Cooperative,  110  N.  L.  R.  B.  481,  483-484.  Although 
under  the  jurisdictional  standards  formulated  in  1950 
the  Board  exercised  the  full  reach  of  its  statutory 
power  in  the  Territories,"  the  Trial  Examiner  noted 
(R.  19-22)  that  since  the  revision  of  these  standards 
in  1954  the  Board  in  three  cases  had  refused  to  assert 
jurisdiction  over  various  industries  located  in  the 
Territories.  The  Virgin  Isles  Hotel,  Inc.,  110 
N.  L.  R.  B.  558;  Sixto  Ortega,  110  N.  L.  R.  B.  1917; 
Union  Cab  Co,,  110  N.  L.  R.  B.  1921.  In  so  refusing, 
the  Board  reasoned  that  similar  industries  located  in 

^  See,  for  oxainplo,  Panaderia  Sucesion  Aloiiso^  87  N.  L.  R.  B. 
877,  878  (Puerto  Kico)  ;  Northern  Fisheries.  Inc.,  33  N.  L.  R.  B. 
919,  920  (Alaska)  ;  Inter-Island  Steam  Navigation  Co.,  34  N.  L. 
R.  B.  132,  13:1-134  (Hawaii) ;  N.  L.  R.  B.  v.  Gonzales  Padin  Co,, 
161  F.  2d  353  (C.  C.  1)  (Puerto  Rico). 


one  of  the  States  would  not  be  regaidcHl  as  having 
sufficient  impact  upon  interstate  commerce  to  warrant 
assertins:  jurisdiction,  and  the  impact  upon  commerce 
was  no  greater  because  these  industries  were  located 
in  the  Territories  (R.  21).  Accordinc^ly,  in  the  in- 
stant case,  perceiving  no  basis  for  applying  some,  but 
not  other,  State  jurisdictional  standards  to  the  Terri- 
tories, the  Trial  Examiner  reasoned  that  the  neces- 
sary result  of  these  cases  was  to  make  the  State  juris- 
dictional criteria  applicable  ^*in  all  respects'^  to  the 
Territories  (R.  23).  Accordingly,  as  the  Company's 
operations  failed  to  satisfy  the  criteria  set  forth  in  the 
Jonesboro  case,  the  Examiner  dismissed  the  com])laint 
on  the  groimd  that  the  Company's  operations  did  not 
have  sufficient  impact  upon  commerce  to  warrant  the 
assertion  of  jurisdiction  {ibid.), 

II.  The  Board's  decision  and  order 

Approximately  3  months  later,  while  the  case  was 
pending  before  the  Board  on  exceptions  to  the  Exami- 
ner's report,  the  Board  reapprised  its  jurisdictional 
policies  respecting  the  Territories  in  connection  with 
its  decision  in  Conrado  Forestier,  d/h/a  Cantera 
Providencia,  111  N.  L.  R.  B.  848.  In  this  decision,  the 
Board,  with  one  member  dissenting,  concluded  that 
instead  of  exercising  the  full  reach  of  its  statutory 
power  as  it  had  theretofore,  it  would  better  effectuate 
the  policies  of  the  Act  to  confine  its  jurisdiction  to 
those  ])usinesses  having  a  significant  impact  upon 
commerce  in  the  Territories  in  the  same  manner  as  it 
limited  jurisdiction  with  respect  to  businesses  in  the 
States.  In  the  Conrado  Forestier  case  the  Board 
explained,  as  follows  (ibid,)  : 
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Since  the  ])r()niulgatioii  of  tlic  new  jurisdic- 
tional standards,  the  Board  has  held  where 
specially  applicable  rules  have  been  established, 
similar  enterprises  situated  in  the  Territories 
are  required  to  conform  to  the  same  jurisdic- 
tional criteria  as  are  applicable  in  the  48 
States.'  In  these  earlier  cases,  the  Board  indi- 
cated that  no  exceptions  to  the  Territories  was 
warranted:  that  the  impact  on  commerce  of 
business  operations  having  their  situs  in  the 
Territories  is  no  greater  than  that  of  similar 
enterprises  located  in  the  48  States.  *  *  *  Ac- 
cordingly, *  *  *  in  future  cases  the  Board's 
entire  jurisdictional  standards  will  be  uni- 
formly applied  in  the  Territories  as  in  the 
several  States. 


^  The  Virgin  Isles  Hotels,  Inc.,  110  N.  L.  R.  B.  558 
(hotel) ;  Sia;to  Ortega  d/h/a  Sixto,  110  N.  L.  R.  B.  1917 
(retail  bakery)  ;  Union  Cab  Company,  110  N.  L.  E.  B.  1921 
(local  taxicab  operation). 

When  the  instant  case  came  before  the  Board  for  de- 
cision, the  Board  adopted  the  Examiner's  findings  of 
fact  regarding  the  business  operations  of  the  Com- 
pany and,  relying  upon  the  Jonesboro  and  Forestier 
decisions,  concluded  that  it  would  better  effectuate  the 
policies  of  the  Act  not  to  assert  jurisdiction,  which 
could  only  be  justified  in  this  case  on  the  theory  of 
the  Board's  ''plenary  power"  in  the  Territories  (R. 
26-27).  Accordingly,  the  Board  affirmed  the  Exam- 
iner's dismissal  of  the  proceedings  without  reaching 
the  merits  of  the  unfair  labor  practices  charged  (R. 
27-28). 


QUESTIONS   PRESENTED 

I.  Whether  the  Board  has  discretionary  authority 
to  decline  jurisdiction  in  proceedings  ])rought  })efore 
it  respecting  a  business  operating  in  a  Territory  where 
the  Board,  in  its  judgment,  finds  that  such  action 
would  best  effectuate  the  policies  of  the  Act. 

II.  Whether  the  Board's  determination  not  to  as- 
sert jurisdiction  in  the  case  at  bar  was  a  reasonable 
exercise  of  the  Board's  discretion. 

ARGUMENT 

I.  The  Board  has  discretionary  authority  to  decline  to  assert 
jurisdiction  where  it  finds  that  such  action  would  best  effec- 
tuate the  policies  of  the  Act 

A.  The  Board's  broad  powers  under  Section  10  of  the  Act 

Settled  law  establishes  that  the  Board,  notwith- 
standing its  statutory  power,  may  decline  to  assert 
jurisdiction  if  in  its  reasoned  judgment  the  policies  of 
the  Act  would  be  best  effectuated  by  adopting  that 
course.  The  source  of  the  Board's  authority  to  de- 
cline jurisdiction,  long  exercised  for  a  variety  of 
reasons,*  including  the  insubstantiality  of  the  enter- 
prise's impact  on  commerce,^  stems  from  Section  10  of 
the  Act  which  vests  *^in  the  Board  complete  discre- 

*  See,  e.  g.,  Aluminum  Co.  of  America,  1  N.  L.  R.  B.  530, 537, 538 ; 
Shenendoah  Dives  Mining  Co.^  11  N.  L.  R.  B.  885,  888 ;  ElUcott 
Machine  Corp.,  54  N.  L.  R.  B.  782,  735 ;  Timken  Roller  Bennng 
Co.,  70  N.  L.  R.  B.  500,  501;  Allh-Chcdmers  Mfg.  Co.,  72  N.  L. 
R.  B.  855,  856;  Victor  Products  Corp.,  99  N.  L.  R.  B.  516,  519; 
Deena  Artware,  Inc.,  112  N.  L.  R.  B.  No.  44. 

^See,  e.  g.,  Lacey  Milling  Co.,  48  N.  L.  R.  B.  014,  915;  Jolim- 
Manville  Corporation,  61  N.  L.  R.  B.  1,  2;  McDonald  Cooperative 
Dairy  Co.,  58  N.  L.  R.  B.  552,  553 :  S  (^.  R  Baking  Co.,  65  N.  L.  R.  B. 
351,  352;  Olympia  Stadium  Corp.,  85  N.  L.  R.  B.  389,  390;  The 
White  Sulphur  Springs  Co.,  85  N.  T>.  R.  B.  1487, 1488. 
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tioiiaiy  i)()\ver  to  determine  in  each  ease  whether  the 
piil)lie  interest  requires  it  to  act.''  A^.  L.  R.  B.  v. 
NeAvark  Mormufi  Ledger  Co.,  120  F.  2d  262,  268  (C. 
A.  3),  certiorari  denied,  314  U.  S.  693.  Thus,  under 
Section  10  (a)  of  the  Act,  the  Board  is  '^empow- 
ered",  not  ^'directed'',  to  prevent  any  person  from 
engaging  in  any  unfair  labor  practice  affecting  com- 
merce, and  Section  10  (b)  confers  upon  the  General 
Counsel  of  the  Board  the  ''power,''  not  the  manda- 
tory obligation,  to  issue  a  complaint  upon  the  filing  of 
unfair  la])or  practice  charges.  Congress  thereby 
plainly  manifested  its  intention  that  ''the  Board's 
jurisdiction  was  not  to  be  exercised  unless  in  the 
oj)inion  of  the  Board  the  unfair  labor  practice  com- 
])lained  of  interfered  so  substantially  with  the  public 
rights  created  by  Section  7  as  to  require  its  restraint 
in  the  pu])lie  interest."  Local  Union  No,  12,  et  al.  v. 
N,  L,  B.  B,,  189  P.  2d  1,  4  (C.  A.  7),  certiorari  denied, 
342  TJ.  S.  868.  See  also,  Haleston  Dmg  Stores  v. 
N.  L.  R.  B.,  187  F.  2d  418,  420-422  (C.  A.  9),  certi- 
orari denied,  342  U.  S.  815;  N.  L.  R.  B.  v.  Newark 
Morning  Ledger  Co.,  120  F.  2d  262,  268  (C.  A.  3),  cer- 
tiorari denied,  314  U.  S.  693. 

Accordingly,  both  w4th  respect  to  the  original  Act 
and  the  Act  as  amended  in  1947,  the  courts  have 
recognized  that,  despite  the  existence  of  legal  jurisdic- 
tion in  tlie  Board,  issuance  of  an  unfair  labor  prac- 
tice comj)laint  may  be  withheld,"  and  even  where  a 

« A^.  L,  R.  B.  V.  Indiana  <£•  Michigan  Electmc  Co.,  318  U.  S.  9, 
18-19;  Anthony  v.  A^  L.  R.  /?.,  132  Y.  2d  620,  621  (C.  A.  9) ;  Lin- 
ccmrt  V.  N.  L.  R.  B.,  170  F.  2d  306,  307  (C.  A.  1) ;  N.  L.  R.  B.  v. 
National  Broadcasting  Company,  150  F.  2d  895,  899  (C.  A.  2)  ; 
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(•oiiiplaiiit  has  issued  the  Board  may  ^'properly''  dis- 
miss without  determining  the  merits  of  tlie  aUei^'ed  un- 
fair labor  practices/  if  in  its  opinion  tiiis  course 
would  best  effectuate  the  jmlicies  of  the  Act..  As  this 
Court  explained  in  N.  L,  R,  B,  v.  3/.  L.  Towns€7ul,  185 
F.  2d  378,  383,  certiorari  denied,  341  U.  S.  909,  ^^Many 
factors  such  as  lack  of  funds  or  the  imminence  of  a 
more  drastic  disiniption  of  conmierce  in  another  in- 
dustry might  dictate  that  in  a  particular  case  powers 
explicitly  granted  should  not  be  exercised."  See  also 
Haleston  Drug  Stores,  Inc.  v.  A^.  L.  R.  B.,  187  F.  2d 
418,  421-422  (C.  A.  9),  certiorari  denied,  342  U.  S. 
815.  Indeed,  the  Board's  practice  of  declining  to 
exercise  its  jurisdiction  because  of  the  insignificant 
impact  upon  conunerce  is  in  precise  accord  witli  the 
])urpose,  expressed  in  Section  1  of  the  Act,  **to  elimi- 

^VUke  V.  N.  L.  R.  B,,  15  Labor  Cases,  par.  04798  (V.  A.  4)  ; 
A^  L.  R.  B.  V.  The  Barrett  Company.  VIO  F.  2d  58:J,  oSO  (C.  A.  7) ; 
General  DHvers,  Chauffeurs  and  Helpers  v.  A^.  L.  R.  B.^  179  F.  2d 
492,  494-495  (C.  A.  10)  ;  Progressive  Mine  Workers  v.  A.  L.  R.  B,, 
3  Labor  Cases,  par.  60133  (C.  A.  D.  C.) ;  ^yhite  v.  A.  /..  R.  B..  9 
LRRM  657  (C.  A.  D.  C.) .  See  also  Jacohsen  v.  A.  /..  R.  //.,  120  F. 
2d  96,  100  (C.  A.  3). 

^  N.  L.  R.  B.  V.  Denver  Building  &  Construction  Trades  Coun- 
cil, 341  U.  S.  675,  684;  N.  L.  R.  B.  v.  Indiana  &  Michigan  Ehctnc 
Co..  318  U.  S.  9,  19;  Haleston  Drug  Stores,  Inc.  v.  A.  L.  R.  B.,  187 
F.  2d  418, 422  (C.  A.  9) ,  certiorari  denied,  342  U.  S.  815 ;  A^.  Z.  R.  B, 
V.  Daholl,  216  F.  2d  143,  144-145  (C.  A.  9),  certiorari  denied,  348 
Y.  S.  917;  A.  L.  R.  B.  v.  Federal  Engineeiing  Co.,  153  F.  2d  233, 
234  (C.  A.  6) ;  Local  Union  No.  12  v.  A^.  L.  R.  B.,  189  F.  2d  1,  4-5 
(C.  A.  7) ,  certiorari  denied,  342 U.  S.  868 ;  cf.  Brooks  v.  N.  L.  R.  B., 
348  U.  S.  96,  104,  n.  16,  where  the  Supreme  Court  took  notice  of 
recent  changes  in  the  Board's  "jurisdictional  yardsticks''  and 
the  Board's  broad  discretion  in  exercising  its  statutory  power's. 
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nat(^  the  causes  of  certain  substantial  obstructions  to 
the  free  tlow  of  commerce/'  [Empliasis  supplied.] 
Thus,  abundant  judicial  autliority  establishes,  as 
the  lani;ua[^e  ol*  the  Act  plainly  states,  that  the  Board 
may  decline  to  exercise  its  statutory  ])o\vers  if,  in  its 
considered  judgment,  the  policies  of  the  Act  would 
be  better  effectuated  by  refusing  to  exercise  its  powers. 

B.  The  I5oard  has  such  discretionary  authority  to  decline  jurisdiction  with 
respect  to  business  enterprises  located  in  the  Territories 

These  judicial  principles  establishing  the  authority 
of  the  Board  to  decline  jurisdiction  over  interstate 
enterprises  located  in  the  States  likewise  establish,  we 
submit,  that  the  Board  has  discretionary  authority 
to  decline  jurisdiction  over  a  business  located  in  one 
of  the  Territories.  For,  regardless  of  the  location 
of  the  business  which  is  the  situs  of  the  labor  dispute, 
the  considerations  respecting  the  effectuation  of  the 
policies  of  the  Act  and  the  limitations  of  the  Board's 
resources  for  dealing  with  such  disputes  remain  con- 
stant. Thus,  ^Hhe  imminence  of  a  more  drastic  in- 
terruption of  commerce  in  another  industry,"  as  this 
Court  observed  in  xV.  L.  R,  B,  v.  M,  L.  Townsend,  185 
F.  2d  378,  383,  certiorari  denied,  341  U.  S.  909,  may 
compel  the  Board  to  decline  jurisdiction  in  a  pai-ticu- 
lar  case,  regardless  of  whether  that  business  is  located 
in  a  Territory  or  one  of  the  States.  And  similarly, 
the  'Mack  of  funds"  (A^.  L.  R.  B.  v.  Totvnsend,  siipi'a) 
or  other  limitations  of  time  and  personnel  require  the 
Board  to  husband  its  resources — deciding  only  the 
more  important  cases  in  order  better  to  effectuate  the 
purposes  ol"  tlu^  Act — regardless  of  whether  the  busi- 
ness operation  is  State  or  Territorial.     Indeed,  unless 
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the  Board  has  the  ])ower  to  decline  to  exercise  its 
jurisdiction  over  a  Territorial  business,  the  Board 
would  liave  to  exercise  jurisdiction  over  small  Terri- 
torial business  no  matter  how  insio^iificant.  Neces- 
sarily the  Board's  resources  would  be  consumed  in 
deciding  minor  labor  disputes  arising-  within  the 
Territories  at  the  cost  of  neglecting  those  disputes 
arising  in  the  States  or  Territories  which  substantially 
affect  interstate  commerce. 

Contrary  to  petitioner's  claim  (Pet.  br.  pp.  4,  7, 
15,  17)  the  existence  of  the  Board's  authority  to  de- 
cline jurisdiction  over  business  enterprises  in  the  Ter- 
ritories is  fully  consistent  with  the  language  of  Sec- 
tion 2  (6)  of  the  Act  which  defines  commerce  broadly 
to  include  ^Hrade  *  *  *  wdthin  *  *  *  any  Territory." 
Admittedly,  as  petitioner  asserts  (Pet.  br.,  pp.  6,  9) 
this  language  authorizes  the  Board  to  exercise  its 
pow^ers  widely  in  the  Territories,  even  with  respect 
to  those  operating  wholly  inside  the  boundaries  of  a 
Territory.  Obviously,  however,  the  grant  of  such  ex- 
tensive power  to  the  Board  does  not  mean  that  the 
Board  lacks  all  discretion  to  decline  jurisdiction  but 
must  exercise  its  powers  to  the  fullest  in  every  in- 
stance. To  the  contrary,  by  using  this  broad  language 
Congress  manifested  its  intention  to  confer  discre- 
tionary powder  upon  the  Board  to  refuse  jurisdiction. 
For,  as  the  Supreme  Court  observed  in  Addison  v. 
Holly  Hill  Fruit  Products,  Inc.,  322  U.  S.  607,  611, 
**when  Congress  wants  to  give  wide  discretion  it  uses 
broad  language.  *  *  *  [Thus],  in  the  National  Labor 
Relations  Act  Congress  gave  the  Board  the  authority 
to  take  such  action  'as  will  effectuate  the  policies  of 
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this  Act/  *  *  *  The  *  policies'  of  the  Act  were  so 
broadly  deiiiicd  l)y  Congress  that  the  determination  of 
the  relation  of  remedy  to  policy  is  peculiarly  a  matter 
for  administrative  competence."  [Citations  omitted.] 
The  Court,  in  the  HoUii  Hill  case,  expressly  distin- 
guishing the  situation  under  the  National  Labor  Re- 
lations Act,  held  that  in  view  of  the  exemptions 
enumerated  hy  Congress  in  the  Fair  Labor  Standards 
Act  (29  U.  S.  C.  Sec.  203),  the  Administrator  lacked 
authority  to  alter  the  scope  of  that  statute  in  any 
other  manner  by  administrative  interpretation.  More- 
over, petitioner's  argument  proves  too  much.  For,  if 
the  mere  grant  of  such  extensive  power  to  the  Board 
respecting  the  Territories  compels  the  Board  to 
exercise  that  power  in  the  Territories,  parity  of  rea- 
soning requires  the  Board  to  exercise  its  extensive 
power  respecting  interstate  businesses  in  the  States. 
Uniform  judicial  precedent,  however,  is  to  the  con- 
trary {supra,  pp.  7-10). 

Neither  is  there  any  merit  to  petitioner's  contention 
(Pet.  br.,  pp.  5-6,  18)  that  the  Board's  refusal  to 
assert  jurisdiction  would  empower  a  Territory  to  as- 
sert jurisdiction  and  thereby  conflicts  with  the  pro- 
visions of  Section  10  (a)  of  the  Act  which  prescribes 
the  conditions  for  the  cession  of  Board  jurisdiction  to 
the  States  and  Territories.''  In  the  first  place,  it  is 
still  a?i  undecided  question  whether  the  result  of  the 

^Section  10  (a),  in  relevant  part,  provides  as  follows:  *'The 
Board  is  empowered,  as  hereinafter  provided,  to  prevent  any  per- 
son from  on<rafrinoj  in  any  unfair  labor  practice  (listed  in  Sec- 
tion 8)  alTecting  commerce  *  *  *  Provided^  That  the  Board  is 
empowered  by  agreement  with  any  agency  of  any  State  or  Terri- 
tory to  cede  to  such  agency  jurisdiction  over  any  cases  in  any  in- 
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Board's  declination  ol'  jnrisdiction  is  to  conlVi-  juris- 
diction upon  the  local  ^'overnment.  Only  recently,  in 
Garner  v.  Teamsters  Union,  346  U.  S.  485,  488,  and 
Building  Trades  Council  v.  Kinard  Constniviion  Co., 
34(i  U.  S.  933,  the  Su])renie  Court  expressly  reserved 
that  question  as  it  had  done  under  the  original  Act  in 
Bethlehem  Steel  Co.  v.  A^.  Y.  S.  L.  It.  B.,  330  U.  S. 
767,  776.  Compare  also  Garmon  v.  Buildinf/  Trades 
Council,  37  L.  R.  R.  M.  2233  (Calif.  Sup.  Court,  de- 
cided December  2,  1955) ;  with  N.  Y.  S.  L.  U.  B.  v. 
Wags  Transportation  System,  130  N.  Y.  S.  2d  731 
(Sup.  Ct.,  1954).  Secondly,  even  if  the  local  govern- 
ment acquires  jurisdiction  by  viiiue  of  the  Board's 
refusal  to  exercise  its  jurisdiction,  such  power  results 
by  operation  of  law,  rather  than  by  cession,  for  in 
merely  declining  to  assert  jurisdiction  in  a  given  area 
there  is  ^^no  concession  or  delegation  of  power.'' 
Bethlehem  case,  supra,  at  776.  Finally,  if  the  pro- 
visions of  Section  10  (a)  bar  the  Board  from  declining 
jurisdiction  over  an  industry  subject  to  the  Act  which 
is  located  in  the  Territories  the  same  provision  for 
identical  reasons  would  prohibit  the  Board  from  de- 
clining to  assert  jurisdiction  over  an  interstate  busi- 
ness located  in  the  States.  For,  on  the  one  hand,  if  as 
petitioner  implies  (Pet.  br.,  p.  6,  18),  such  declination 
by  the  Board  is  an  evasion  of  Section  10  (a)  with 
respect  to  industry  in  the  Territories,  it  is  an  evasion 
with  7'espect  to  industry  in  the  States.     On  the  other 

dustry  *  *  *  even  though  such  cases  may  involve  labor  disputes 
affecting  commerce,  unless  the  provision  of  the  State  or  Terri- 
torial statute  applicable  to  the  determination  of  such  cases  l)v  such 
agency  is  inconsistent  with  the  corresponding  provision  of  this 
Act  or  has  received  a  construction  inconsistent  (lierewitli." 

374878 — 56 3 
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band,  it  as  ])i'iti(Hier  inconsistently  argues  (Pet.  br., 
pp.  9,  17,  18),  the  doctrines  of  preemption  prohibit 
local  governmental  regulation  of  a  labor  dispute  aris- 
ing in  an  industry  over  which  the  Board  may,  but  does 
not,  assert  jurisdiction,  thereby  creating  a  ^^no-man's 
land''  not  subject  to  any  governmental  regulation, 
this  void  results  whether  the  industry  is  located  in  one 
of  the  States  or  in  one  of  the  Territories.  And  in- 
deed. Section  10  (a)  makes  no  distinction  between 
Territories  and  States. 

In  sum,  the  very  considerations  which  establish 
the  existence  of  the  Board's  power  to  decline  juris- 
diction with  respect  to  industries  engaged  in  inter- 
state commerce  located  in  one  of  the  States  likewise 
establish  that  the  Board  has  authority  to  decline  juris- 
diction with  respect  to  enterprises  located  in  one  of 
the  Territories.  Conversely,  the  identical  arguments 
by  which  petitioner  would  deny  the  Board  such  au- 
thority with  respect  to  industries  in  the  Territories 
ai)ply  with  equal  force  with  regard  to  the  Board's 
refusal  to  assei^t  jurisdiction  over  State  industries 
engaged  in  interstate  commerce. 

II.  The  Board's  determination  to  decline  jurisdiction  in  the 
instant  case  was  neither  arbitrary  nor  capricious  and  is 
binding  on  review 

A.  The  scope  of  judicial  review 

Tli(^  broad  discretion  vested  iTi  the  Board  regarding 
the  exercise  of  its  statutory  jurisdiction  necessarily 
restrictively  ciivuniscribes  the  scope  of  judicial  re- 
view. In  the  woi'ds  of  this  Court,  *'The  general  rule 
is  that,  wluM'c  the  Board  has  jui'isdiction,  *  *  *^ 
whether  such  jmisdiction  should  be  exercised  is  for 


IS 

the  Board,  not  the  courts,  to  deterniine.''  A^.  L.  //.  H. 
V.  StoUcr,  207  F.  2d  305,  307,  certiorari  denied,  347 
U.  S.  919;  see  also  N,  L.  R,  B.  v.  DahoU,  216  F.  2d  143, 
144-145  (C.  A.  9),  certiorari  denied,  348  U.  S.  917; 
Kafz  V.  N.  L.  R,  B.,  196  F.  2d  411,  413  (C.  A.  9) ; 
Haleston  Drug  Stores,  Inc.  v.  N,  L.  R.  B.,  187  F.  2d 
418,  421-422  (C.  A.  9),  certiorari  denied,  342  U.  S. 
815;  N.  L.  R.  B.  v.  M,  L,  Totvnsend,  185  F.  2d  378, 
383  (C.  A.  9),  certiorari  denied,  341  U.  S.  909;  Optical 
Workers'  Union  v.  A'.  L.  R.  B.,  227  F.  2d  687,  691, 
2351  (C.  A.  5)  petition  for  rehearing:  denied  January 
19,  1956,  37  L.  R.  R.  M.  2350,  2351 ;  Local  Uyiion  No. 
12  V.  N.  L.  R.  B.,  189  F.  2d  1,  4  (C.  A.  7),  certiorari 
denied,  342  U.  S.  868. 

The  reasons  underlying  this  repeated  holding  by 
the  courts  are  manifest.  The  determination  of  the 
most  efficient  allocation  of  agency  resources,  time,  per- 
sonnel and  public  funds,  involves  the  resolution  of 
many  imponderable  factors  which  are  not  readily 
subject  to  judicial  review.  Like  political  questions, 
which  are  ^^essentially  legislative  or  administrative" 
(Federal  Radio  Commission  v.  General  Electric  Co., 
281  U.  S.  464,  469),  there  are  no  ^^satisfactory  criteria 
for  judicial  deteiTaination"  (Coleman  v.  Miller,  307 
U.  S.  433,  454-455;  see  also  C.  &  S.  Air  Lines,  Inc.  v. 
Waterman  Steamship  Corp,  333  U.  S.  103,  111).  It 
is  for  the  Board  to  determine  the  ** policy  regarding 
what  cases  it  should  assert  jurisdiction  over,  in  order 
to  effectuate  the  purposes  of  the  Act.  It  is  in  regard 
to  the  shaping  of  such  policy — wherein  flexibility  is 
so  essential — that  we  hold  that  juristic  concepts  *  *  * 
have    no    conclusive    relevance.^'     Optical    Workers* 
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rnin)i  V.  X.  L.  U.  B.,  supra.  Pai-ticularly  is  this 
true  wluMc,  as  here,  the  factors  underlying  the  Board's 
a(hniiiistialiv('  (Ictcirniiiatioii  concern  the  efficient  al- 
location of  iniblic  funds,  pei*sonnel  and  time. 

This  is  not  to  say,  however,  tliat  the  Board  enjoys 
a  eonijdetely  unbridled  discretion  in  this  regard,  or 
that  the  Board  may  act  in  an  arbitrary  and  capricious 
niannei-.  The  Board,  of  course,  recognizes  that  it, 
''lik(^  any  other  quasi-judicial  agency,  has  no  authority 
to  act  capriciously  or  arbitrarily."  Breeding  Trans- 
fer Co.,  110  N.  L.  R.  B.  493,  495.  What  these  judicial 
precedents  do  establish,  rather,  is  that  the  Board  has 
a  great  latitude  in  this  area  where  ** factors  outside 
[the  Court's]  domain  of  experience  may  come  into 
play.''  Phelps  Dodge  Corp.  v.  A^  L.  R.  B.,  313  U.  S. 
177,  195. 

We  turn  now  to  the  question  whether  the  Board's 
policies  regarding  the  Territories  and  its  application 
to  the  case  at  bar  can  be  said  to  be  arbitrary  or  an 
** abuse  of  its  discretion". 

B.  The  Board's  determination  that  it  would  not  effectuate  the  policies  of 
the  Act  to  assert  jurisdiction  in  the  instant  case  was  neither  arbitrary 
nor  capricious 

In  1950,  following  a  long  study  of  the  cases  where 
the  Board  had  declined  jurisdiction,  the  Board  issued 
a  series  of  decisions  enunciating  the  standards  which 
w(M'c  to  govern  its  exercise  of  jurisdiction  in  the 
future.  Thereafter,  with  3  years  experience  behind 
it,  the  Board,  on  October  26,  1954  issued  another 
sei'ies  of  decisions  establishing  revised  standards 
which,  ''in  the  light  of  the  Board's  experience 
*  *   "  and  also  in  the  light  of  changing  economic  con- 


ditions,"  seemed  warranted.  Bra  ding  Tnmsfcr  Co,, 
110  N.  L.  R.  B.  493,  494.  In  establishinti;  these  re- 
vised standards  the  Board  was  guided  by  the  very 
same  criteria  spelled  out  by  the  Board  at  tlie  time  of 
the  enunciation  of  the  original  standards  in  1950. 
Thus,  the  Board  stated  (110  N.  L.  R.  B.  at  497) : 

*  *  *  our  new  standards  are  in  a  laruc^  measure 
a  result  of  a  careful  study  and  consideration 
of   the   many   valuable   analyses   contained   in 
those  committee  reports   [of  legal  assistants]. 
This  is  not  to  say  that  our  final  decision  w'as 
not  ultimately  one  of  policy  and  of  considered 
judgment  by  the  Board  members  tliemseWes. 
By  their  very  nature  the  standards  w^hich  we 
now^  anounce  cannot  be  proved  scientifically  like 
mathematical  problems.     In  making  these  mod- 
ifications, we  have  given  due  consideration  to 
all  of  the  criteria  spelled  out  by  the  Board  in 
1950,   including    (1)    the  problem  of  bringing 
the  case  load  of  the  Board  down  to  manage- 
able size,   (2)   the  desirability  of  reducing  an 
extraordinarily  large  case  load  in  order  that 
we  may  give  adequate  attention  to  more  im- 
portant cases,    (3)   the  relative  importance  to 
the  National  economy  of  essentially  local  enter- 
prises as  against  those  having  a  truly  substan- 
tial impact  on  our  economy,  and   (4)   over-all 
budgetary  policies  and  limitations. 
Manifestly,  the  Board  properly  revised  the  standards 
in   the   light   of   changed   conditions   and   experience 
gained  since  their  adoption  in  1950,  and  the  standards, 
based  on  the  criteria  set  forth  in  1950,  were  reason- 
able.    Optical  Workers'  Union  Local  24859  et  al.  v. 
N.  L,  ir  B.,  227  F.  2d  687,  691  (C.  A.  5),  petitioii  for 
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rehearing  denied,  37  L.  R.  K.  M.,  2350  (Januaiy  19, 
1956). 

Altlioiigli  tlie  revised  standards  were  enunciated 
with  respect  to  businesses  affecting  commerce  located 
in  tlie  States,  the  Board  was  immediately  there- 
after confronted  with  the  problem  regarding  enter- 
prises located  in  the  Territories.  In  The  Virgin  Isles 
Hotel,  Inc.,  110  N.  L.  R.  B.  558,  the  Board  was  faced 
with  the  i)roblem  of  whether  the  longstanding  policy 
not  to  exercise  jurisdiction  over  hotels  located  in  the 
States  should  apply  to  the  Territories  despite  the 
Board's  previous  policy  to  assert  ** plenary  jurisdic- 
tion over  all  business  enterprises  operating''  in  the 
Territories  (110  N.  L.  R.  B.  at  559).^  After  reexam- 
ining the  earlier  decisions,  the  Board  concluded  that 
although  hotel  operations  in  the  Territories,  as  in 
the  States,  were  not  unrelated  to  commerce,  the  im- 
l)act  on  commerce  of  a  labor  dispute  by  hotel  em- 
ployees in  the  Territories  was  insufficient  to  warrant 
the  assertion  of  jurisdiction  because  **the  relationship 
to  commerce  is  no  greater  here  [in  a  Territory]  than 
in  the  case  of  a  hotel  operating  in  one  of  the  48 
States  {ibid.).  Again,  when  confronted  with  a  simi- 
lar ])r()])lein  relating  to  taxicabs  operating  in  the  Ter- 
ritory of  Alaska,'""  a  local  retail  bakery  located  in  the 
Commonwealth  of  Puerto  Rico,''  and  a  radio  station 
also  locatcMl  in  the  Commonwealth  of  Puerto  Rico," 

"The  Hoard  previously  assorted  jurisdiction  over  hotels  located 
in  tlie  Territories.  /?o?/  C.  Kelly,  95  N.  L.  R.  B.  6  (hotel  located 
in  the  Territory  of  Hawaii). 

'"  T'nion  Cah  Compaiuj,  1 10  N.  L.  R.  B.  1921. 

"  Rlvto  Orfrga,  110  N.*  L.  R.  B.  1917. 

^2  South  r.  /i\  Broa/Icasfing  Corp.,  Ill  N.  L.  R.  B.  272. 
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the  Board  on  similar  reasoning  declined  to  assert  ju- 
risdiction. Finally,  when  the  Board  was  once  again 
confronted  with  the  question  of  asserting  jurisdiction 
in  one  of  the  Territories  on  the  basis  of  its  **plenary'' 
power,  since  the  business  operations  w^re  insufficient 
to  meet  the  jurisdictional  standards,  the  Board  de- 
cided to  decline  jurisdiction,  stating  {C  our  ado  For- 
estier,  111  N.  L.  R.  B.  848) : 

Since  the  promulgation  of  the  new  jurisdic- 
tional standards,  the  Board  has  held  where 
specially  applicable  rules  have  been  established, 
similar  enterprises  situated  in  the  Territories 
are  required  to  conform  to  the  same  jurisdic- 
tional criteria  as  are  applicable  in  the  48  States. 
In  those  earlier  cases,  the  Board  indicated  that 
no  exception  as  to  the  Territories  w^as  war- 
ranted: that  the  impact  on  commerce  of  busi- 
ness operations  having  their  situs  in  the 
Territories  is  no  greater  than  that  of  similar 
enterprises  located  in  the  48  States.  *  *  * 
Accordingly,  *  *  *  in  future  cases  the  Board's 
entire  jurisdictional  standards  will  be  uni- 
formly applied  in  the  Territories  as  in  the  sev- 
eral States. 

In  concluding  that  the  general  jurisdictional  stand- 
ards should  apply  to  the  Territories,  the  Board  was 
recognizing  the  same  considerations  involved  in 
formulating  the  State  jurisdictional  standards, 
namely,  the  number  of  undecided  cases,  limitations  of 
budget,  personnel  and  time,  necessity  of  giving  ade- 
quate attention  to  the  more  impoi'tant  cases,  aii<l  the 
relative  importance  to  the  National  economy  of  ])ciid- 
iiig  labor  disputes.  Obviously,  the  essentially  local 
industries    wdiose    operations    are    largely    confined 
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within  \\\v  boundaries  of  one  Territory  are  not  likely 
to  have  as  substantial  an  inii)a('t  ujxni  eoininerce  as 
those  inchistiics  wliicli  are  not  so  eonfined.  More- 
over, the  haekh\o'  of  undecided  cases  has  remained 
inordinately  large,  well  over  4,0()0,  notwithstanding 
the  increased  efficiency  of  the  agency  in  })rocessing 
contested  cases."'  Tn  these  circumstances  tlu^  l^oard 
had  no  choice  l)ut  to  draw  a  line  so  as  to  perform  its 
duties  most  effectively.  Admittedly  the  Board  might 
have  drawn  the  line  differently,'*  but  to  say  that  the 
line  might  have  been  drawn  differently,  does  not  mean 
that  the  line  which  the  Board  did  draw  was  unreason- 
able. Indexed,  as  the  Supreme  Court  has  said,  ^'when 
it  is  seen  that  a  line  or  point  there  nmst  be,  and  that 
there  is  no  mathematical  or  logical  w^ay  of  fixing  it 


"  111  the  fiscal  year  1953,  there  were  nearly  15,000  cases  filed  with 
the  agency,  of  which  more  than  3,000  required  processing  to  final 
decision  by  the  5-man  Board.  N.  L.  R.  B.  Eighteenth  A?muul 
Report  {(}.  V.  O.,  1954)  pp.  1,  93.  The  backlog  of  undecided  cases 
at  the  end  of  that  fiscal  year  amounted  to  4,289,  notwithstanding 
the  substantial  reduction  in  time  required  to  process  contested  cases 
resulted  in  3,053  decisions,  the  largest  number  of  such  cases  during 
any  one  year  in  the  Board's  history.  Id.  at  5.  By  the  end  of  the 
fiscal  year  1954,  the  backlog  had  risen  to  4,394  undecided  cases. 
N.  L.  R.  B.  Nineteenth  Annval  Report  (G.  P.  O.,  1955)  p.  155. 

^^  Thus,  for  example,  the  Board  might  have  decided  to  assert 
jurisdiction  over  wholly  intra-Territorial  industries  which  had  in 
excess  of  a  specified  volume  of  business.  In  tliis  connection,  it  is 
noteworthy  that  the  two  members  who  failed  to  join  in  the  ma- 
jority decision  in  The  Hotel  Virgin  Isles,  In<;.,  110  N.  L.  R.  B.  558, 
disagreed  with  each  otlier.  Member  Peterson,  wlio  concurred  in 
that  decision  not  to  assert  jurisdiction,  expressed  doubts  that  the 
Board  sliould  excMcise  jurisdiction  in  the  Virgin  Isles  in  any  case. 
Member  Murdock  ar<rned  that  the  Hoard  slioukl  assert  jurisdiction 
because  it  lias  "pkMiaiy"  jurisdiction  in  the  Territory. 
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precisely,  the  decision  of  the  [J^oard]  must  he  ac- 
cepted unless  *  *  *  it  is  very  \vi(h'  ol*  any  i-easonable 
mark/'  Addisou  v.  HoIIij  Hill  Fruit  Co.,  322  U.  S. 
()07,  611.  So  judged,  the  Board's  decision  to  apply 
its  jurisdictional  standards  to  the  Territories  cannot 
be  said  to  be  "wide  of  any  reasona])le  mark,"  either 
with  respect  to  the  factors  underlying-  tlie  foi'mu- 
lation  of  the  jurisdictional  standards  or  with 
respect  to  the  resultant  policy  which  enables  the 
Board,  while  declining  jurisdiction  over  essentially 
small  local  enterprises,  to  concentrate  its  resources  in 
determining  controversies  arising  in  the  more  im- 
portant industries,  whether  such  industries  are  located 
in  the  States  or  the  Territories. 

Although  variously  stated  in  its  brief  (pp.  4,  9, 
12-13,  17),  petitioner's  only  argument  to  the  contrary 
is  that  the  Board  ''ignored''  or  ''refused  to  consider'' 
the  phrase  "within  *  *  *  any  Territory"  which  is 
contained  in  Section  2  (6)  of  the  Act.  In  petitioner's 
view,  the  Board  was  comi)elled  to  adopt  separate 
standards  regarding  trade  "within"  the  Territories, 
in  light  of  their  location,  size,  and  economic  develop- 
ment, so  that,  in  the  case  at  bar,  the  Board  should 
have  asserted  jurisdiction  on  the  basis  of  the  $226,000 
intra-Territorial  sales  made  by  the  Company. 

It  does  not  follow,  however,  from  the  fact  that  the 
Board  ultimately  decided  to  apply  the  State  stand- 
ards to  the  Territories,  instead  of  establishing  a  dif- 
ferent standard  respecting  trade  "within  *  *  *  any 
Territory,"  that  the  Board  either  ignored  the  statutory 
language  or  failed  to  consider  the  local  conditions  of 
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the  Territories.''  On  tlie  contrary,  as  the  cases  show, 
the  Board  did  consider  the  circumstances  of  the  Terri- 
tories and  the  business  enterprises  affected.  Thus,  in 
three  cases  (supra,  pp.  18-19)  preceding  Conrado 
Forestier,  111  N.  I..  R.  B.  848,  the  Board  specifically 
stated  the  nature,  size  and  location  of  each  business 
and  concluded  that,  at  least  where  special  standards 
had  been  adopted  for  the  asseii:ion  of  jurisdiction  in 
the  States,  there  was  not  sufficient  reason  for  declin- 
ing to  appl}'  these  standards  to  the  Territories.  And 
in  the  Conrado  Forestier  case  itself  the  Board  noted 
that  the  "sole  issue  stems  from  the  fact  that  the  Em- 
ployer's business  is  located  in  a  Territory."  See  also 
the  dissenting  opinions  of  Member  Murdock  in  these 
cases.  Moreover,  as  petitioner  notes  in  its  brief  (pp. 
15-] 6),  the  Board  did  adopt  a  special  standard  for 
the  District  of  Columbia,  asserting  its  "plenary" 
jurisdiction  without  limitation  (i¥.  S.  Ginn  &  Co.,  114 
N".  L.  R.  B.  No.  25;  CarJuJe  Hotel  of  Washington, 
Inc.,  36  L.  R.  R.  M.  1542;  Dodge  Hotel  Co.,  36 
L.  R.  R.  M.  1542).  In  adopting  this  special  standard 
the  Board's  decisions  recognized  the  special  circum- 
stances of  the  District  of  Columbia,  including  its 
unique  character  as  the  seat  of  the  National  Govern- 
ment, its  small  area  and  its  proximity  to  the  States 
of  Maryland  and  Virginia,  and  the  resultant  depend- 
ence of  commercial  activities  carried  on  within  the 


^^  In  tills  connection  it  is  noteworthy  that  tlie  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in  X.  L.  R.  B.  v.  Eanef.  179 
F.  2d  15,  18,  su<i:gested  that  the  Board  should  have  applied  the 
same  standards  to  tlie  District  of  Columbia  that  it  had  previously 
adoi)ted  with  respect  to  a  business  located  in  one  of  the  States. 
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District  of  Columbia  upon  tlic  cliainicls  of  interstate 
commerce.'^ 

Accordingly,  there  is  no  merit  in  petitioner's  argu- 
ment that  the  Board,  by  applying  the  State  stand- 
ards uniformly  to  all  of  the  Territories,  was  arbitrary 
and  capricious  in  failing  to  take  cognizance  of  **  trade 
*  *  *  within  *  *  *  any  Territory."  Admittedly  the 
application  of  these  standards  to  the  Territories  may 
exclude  local  Territorial  enterprises  from  the  scope 
of  the  Board's  processes  notwithstanding  that  these 
enterprises  are  important  in  the  economy  of  the  Ter- 
ritories. The  Board,  however,  has  the  paramount 
duty  under  the  Act  to  consider  its  obligations  in  the 
light  of  the  importance  to  the  National  economy,  not 
merely  the  significance  to  any  one  Territory.  In  so 
doing  the  Board  may  properly  weigh  the  benefits  of 
asserting  jurisdiction  over  local  enterprises  operating 
** within"  a  Territory  in  the  light  of  its  limited  admin- 
istrative resources  and  determine,  as  it  did,  that  the 
overall  policies  of  the  Act  would  be  better  effectuated 
by  declining  to  assert  jurisdiction  solely  on  the  basis 
of  intra-Territorial  business. 


^®  For  these  reasons,  there  is  manifestly  no  warrant  for  peti- 
tioners contention  that  the  Board  established  "arbitrary  and 
unreasonable  'jurisdictional  standards' "  because  the  standard 
adopted  for  the  District  of  Columbia  was  different  from  the 
standards  applied  in  the  States  and  Territories  (Pet.,  br.,  p.  10). 
Moreover,  this  contention  is  in  conflict  with  petitioner's  repeated 
assertions  in  its  brief,  such  as  at  page  J),  that  tlie  Hoard  failed 
to  consider  the  special  circumstances  of  the  Territories,  such  as 
the  "location,  size  and  economic  and  industrial  development  of 
tlie  Territories.'^  In  any  event,  even  if  the  Board  erred  in  for- 
mulating the  standard  applicable  to  the  District  of  Columbia, 
this  does  not  establish  that  the  Board  was  arbitrary  in  previously 
establisliing  a  different  standard  applicable  to  a  soft-drink  com- 
pany in  the  Territory  of  Alaska. 
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CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  sub- 
mitted that  the  petition  for  review  herein  should  in 
all  respects  be  dismissed. 

Theophil  C.  Kammholz, 

General  Counsel, 
David  P.  Fixdling, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Owsley  Vose, 
John  E.  Jay, 

Attorneys, 
National  Labor  Relatio^is  Board, 

February  1956. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Sees.  151,  et  seq.),  are  as  follows: 

Short  Title  and  Declar.\tion  of  Policy 

Section  1.  (a)  This  Act  may  be  cited  as  the 
^^Labor  Management  Relations  Act,  1947^'. 

(b)  Industrial  strife  which  interferes  with 
the  normal  flow  of  commerce  and  with  the  full 
production  of  articles  and  commodities  for  com- 
merce, can  be  avoided  or  substantially  mini- 
mized if  employers,  employees,  and  labor 
organizations  each  recognize  under  law  one 
another's  legitimate  rights  in  their  relations 
with  each  other,  and  above  all  recognize  under 
law  that  neither  party  has  any  right  in  its 
relations  with  any  other  to  engage  in  acts  or 
practices  which  jeopardize  the  public  health, 
safety,  or  interest. 

It  is  the  purpose  and  policy  of  this  Act,  in 
order  to  promote  the  full  flow  of  commerce,  to 
prescribe  the  legitimate  rights  of  both  em- 
ployees and  employers  in  their  relations  affect- 
ing commerce,  to  provide  orderly  and  peaceful 
procedures  for  preventing  the  interference  by 
either  with  the  legitimate  rights  of  the  other, 
to  protect  the  rights  of  individual  employees  in 
their  relations  with  labor  organizations  whose 
activities  affect  commerce,  to  define  and  pro- 
scribe practices  on  the  part  of  labor  and  man- 
agement which  affect  commerce  and  are 
inimical  to  the  general  welfare,  and  to  protect 
the  rights  of  the  public  in  connection  with  labor 
disputes  affecting  commerce. 

(25) 
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Title  I — Amendment  of  National  Labor 
Relations  Act 

Sec.  101.  The  National  Labor  Relations  Act 
is  hereby  amended  to  read  as  follows: 


a 


FINDINGS   AND   POLICIES 


^*  Section  1.  The  denial  by  some  employers 
of  the  rif^ht  of  em])loyees  to  ore^anize  and  the 
refusal  by  some  employers  to  accept  the  pro- 
cedure of  collective  bargaining-  lead  to  strikes 
and  other  forms  of  industrial  strife  or  un- 
rest *  *  * 

*^  Experience  has  proved  that  protection  by 
law  of  the  right  of  employees  to  organize  and 
bargain  collectively  safeguards  commerce  from 
injury,  impairment,  or  interrnption,  and  pro- 
motes the  flow  of  commerce  by  removing  cer- 
tain recognized  sources  of  indnstrial  strife  and 
unrest,  by  encouraging  practices  fundamental 
to  the  friendly  adjustment  of  industrial  dis- 
putes arising  out  of  differences  as  to  wages, 
hours,  or  other  working  conditions,  and  by 
restoring  equality  of  bargaining  power  between 
employers  and  employees. 

^^  Experience  has  further  demonstrated  that 
certain  practices  by  some  labor  organizations, 
their  officers,  and  members  have  the  intent  or 
the  necessary  effect  of  burdening  or  obstructing 
commerce  by  preventing  the  free  flow  of  goods 
in  such  commerce  through  strikes  and  other 
forms  of  industrial  unrest  or  through  concerted 
activities  which  impair  the  interest  of  the  public 
in  the  free  flow  of  such  commerce.  The  elimi- 
nation of  such  practices  is  a  necessary  condition 
to  the  assurance  of  the  rights  herein  guaran- 
teed. 

^^Tt  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of  com- 
merce and  to  mitigate  and  eliminate  these  ob- 
stinictions  when  they  have  occurred  by  cncourag- 


ing  the  practice  and  procedure  of  collective 
barGfainins:  and  by  protectinc:  the  exercise  by 
workers  of  full  freedom  of  association,  self- 
organization,  and  designation  of  representatives 
of  their  own  choosing  for  the  purpose  of  nego- 
tiating the  terms  and  conditions  of  their  em- 
ployment or  other  mutual  aid  or  protection. 


DEFINITIONS 

Sec.  2.  When  used  in  this  Act- 


(6)  The  term  ^^commerce''  means  trade, 
traffic,  commerce  transportation,  or  comnuniica- 
tion  among  the  several  States,  or  between  the 
District  of  Columbia  or  any  Territory  of  the 
United  Stat(^s  and  any  State  or  other  Territory, 
or  l^etween  any  foreign  country,  any  State, 
Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Terri- 
tory, or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Territory  or  the 
District  of  Columbia  or  any  foreign  country. 

(7)  The  term  ^^ affecting  commerce"  means 
in  commerce,  or  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce,  or  having 
led  or  tending  to  lead  to  a  labor  disjmte  bur- 
dening or  obstructing  commerce  or  the  free 
flow  of  commerce. 

*  *  -K-  *  * 

RIGHTS   OF   EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  of 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  tlu^  pur- 
pose of  collective  bargaining  or  other  nnitual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  af- 
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fected  by  an  agreement  requiring  mem])ership 
in  a  labor  organization  as  a  condition  of  em- 
ployment as  authorized  in  section  8  (a)  (3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  guaran- 
teed in  section  7; 

*  *  *  *  * 

(5)  To  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9  (a). 


REPRESENTATIVES    AND    ELECTIONS 

Sec.  9.  (a)  Representatives  designated  or  se- 
lected for  the  purposes  of  collective  bargaining 
by  the  majority  of  the  employees  in  a  unit 
appropriate  for  such  purposes,  shall  be  the 
exclusive  representatives  of  all  the  employees 
in  such  unit  for  the  purposes  of  collective  bar- 
gaining in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employ- 
ment; *  *  * 

(b)  The  Board  shall  decide  in  each  case 
whether  in  order  to  assure  to  employees  the 
fullest  freedom  in  exercising  the  rights  guaran- 
teed by  this  Act,  the  unit  appropriate  for  the 
purposes  of  collective  bargaining  shall  be  the 
em])l()y(n'  unit,  craft  unit,  plant  unit,  or  sub- 
division thereof:  ^  *  * 

*  -jt  *  *  * 

(c)  (1)  Whenever  a  petition  shall  have  been 
filed,  in  accordance  with  such  regulations  as 
may  be  prescribed  by  the  Board — 

(A)  l)y  an  employee  or  group  of  employees 
or  any  individual  or  labor  organization  acting 
in  their  behalf  alleging  that  a  substantial  num- 
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ber  of  eniployoos  (i)  wish  to  ])e  represented 
for  collective  bargaining'  and  that  their  em- 
ployer declines  to  recognize  their  representa- 
tive as  the  representative  defined  in  section 
9  (a),  *  *  * 

*  *  *  *  # 

the  Board  shall  investigate  snch  petition  and 
if  it  has  reasonable  cause  to  believe  that  a 
question  of  representation  affecting  commerce 
exists  shall  provide  for  an  appropriate  hearing 
upon  due  notice.  Such  hearing  may  be  con- 
ducted by  an  officer  or  employee  of  the  regional 
office,  who  shall  not  make  any  recommendations 
Avith  respect  thereto.  If  the  Board  finds  upon 
the  record  of  such  hearing  that  such  a  question 
of  representation  exists,  it  shall  direct  an  elec- 
tion by  secret  ballot  and  shall  certify  the  results 
thereof. 

*  *  *  *  ♦ 

(d)  Whenever  an  order  of  the  Board  made 
pursuant  to  section  10  (c)  is  based  in  whole  or 
in  part  upon  facts  certified  following  an  inves- 
tigation pursuant  to  subsection  (c)  of  this  sec- 
tion and  there  is  a  petition  for  the  enforcement 
or  review  of  such  order,  such  certification  and 
the  record  of  such  investigation  shall  be  in- 
cluded in  the  transcript  of  the  entire  record 
required  to  be  filed  under  section  10  (e)  or  10 
(f),  and  thereupon  the  decree  of  the  court  en- 
forcing, modifying,  or  setting  aside  in  whole  or 
in  part  the  order  of  the  Board  shall  be  made 
and  entered  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript. 
^  *  ^  *  * 

^^  PREVENTION   OF   UNFAIR  LABOR   PRACTICES 

^*Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.     This 
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power  shall  not  be  affected  by  any  other  means 
of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law,  or  other- 
wise: *  *  * 

*  «  «  *  • 

^^  (c)  *  *  *  If  upon  the  preponderance  of  the 
testimony  taken  the  Board  shall  be  of  the  opin- 
ion that  any  person  named  in  the  complaint  has 
engaged  in  or  is  engaging  in  any  such  unfair 
labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to  be 
served  on  such  person  an  order  requiring  such 
person  to  cease  and  desist  from  such  unfair 
labor  practice,  and  to  take  such  affirmative 
action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act :  *  *  * 

■X-  *  *  *  * 

^^(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia),  or  if  all 
the  circuit  courts  of  appeals  to  which  appli- 
cation may  be  made  are  in  vacation,  any  district 
court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Columbia),  within  any  circuit  or  district, 
respectively,  wherein  the  imfair  labor  practice 
in  question  occurred  or  wherein  such  person  re- 
sides or  transacts  business,  for  the  enforcement 
of  such  order  and  for  appropriate  temporary 
relief  or  restraining  order,  and  shall  certify  and 
file  in  the  court  a  transcript  of  the  entire  record 
in  the  proceedings,  including  the  pleadings  and 
testimony  upon  which  such  order  was  entered 
and  the  findings  and  order  of  the  Board.  Upon 
such  filing,  the  court  shall  cause  notice  thereof 
to  be  served  upon  such  person,  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and  of 
the  question  determined  therein,  and  shall  have 
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power  to  grant  such  temporary  relief  or  re- 
straing  order  as  it  deems  just  and  proper,  and 
to  make  and  enter  upon  the  pleadinc^s,  testi- 
mony, and  proceedings  set  forth  in  such  tran- 
script a  decree  enforcing,  modifying,  and  en- 
forcing as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board.  No  objec- 
tion that  has  not  been  urged  before  tlie  Board, 
its  member,  agent,  or  agency,  shall  be  consid- 
ered by  the  court,  unless  the  failure  or  neglect 
to  urge  such  objection  shall  be  excused  because 
of  extraordinary  circumstances.  The  findings 
of  the  Board  with  repsect  to  questions  of  fact 
if  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole  shall  be  conclu- 
sive. *  *  * 

**(f)  Any  person  aggrieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of 
such  order  in  any  circuit  court  of  appeals  of 
the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged  to 
have  been  engaged  in  or  wherein  such  ])erson 
resides  or  transacts  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court  a  written  peti- 
tion praying  that  the  order  of  the  Board  be 
modified  or  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  served  upon  the  Boaixl,  and 
thereupon  the  aggrieved  party  shall  file  in  the 
court  a  transcript  of  the  entire  record  in  the 
proceeding,  certified  by  the  Board,  including 
the  pleading  and  testimony  upon  which  the 
order  complained  of  was  entered,  and  the  find- 
ings and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  mainu'r  as 
in  the  case  of  an  application  by  the  Board  un- 
der subsection  (e),  and  shall  have  the  same 
exclusive  jurisdiction  to  grant  to  the  I^oai-d 
such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  in  like  maiinor  to 
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make  and  enter  a  decree  enforcing,  modifTing, 
and  enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board;  the 
findings  of  the  Board  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  in  like 
manner  be  conclusive/' 
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Attorney  for  Defendant  and  Appellant. 
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In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

Criminal  No.  34390 

UNITED  STATES  OF  AMERICA, 

Plaiiitilf, 
vs. 

AVESLEY  LAWRENCE  UFPELMAN, 

Defendant. 

INDICTMENT 

(Violation:  Section  12  (a),  Universal  AFilitary 
Training  and  Service  Act,  50  U.S.C.  App. 
462(a)). 

The  Grand  Jury  charges:  That  Wesley  Lawrence 
Uffelman,  defendant  herein,  being  a  male  citizen, 
of  the  age  of  24  years,  residing  in  the  United  States 
and  under  the  duty  to  present  himself  for  and  sub- 
mit to  registration  under  the  provisions  of  Public 
Law  759  of  the  80th  Congress,  approved  Junc^  24, 
1948,  known  as  the  ^NSelective  Service  Act  of  1948", 
as  amended  by  Public  Law  51  of  the  82nd  Congress, 
a])proved  June  19,  1951,  know^n  as  the  ''Universal 
Military  Training  and  Service  Act",  hereinafter 
called  ''said  Act",  and  thereafter  to  coni])Iy  with 
the  rules  and  regulations  of  said  Act,  and  having, 
in  pursuance  of  said  Act  and  the  rules  and  regula- 
tions made  pursuant  thereto,  become  a  registrant  of 
Local  Board  No.  23  of  the  Selective  Service  System 
in  the  City  of  Sacramento,  County  of  Sacramento, 
State  of  California,  which  said  Local  Board  No.  23 
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was  duly  created,  appointed  and  acting  for  the  area 
of  which  the  said  defendant  is  a  registrant,  did,  on 
or  about  the  27th  day  of  April,  1954,  in  the  City 
of  Sacramento,  County  of  Sacramento,  State  and 
Northern  District  of  California,  knowingly  fail  to 
perform  such  duty,  in  that  he,  the  said  defendant, 
having  theretofore  been  duly  classified  in  Class 
1-0,  did  then  and  there  knowingly  refuse  and  fail 
to  comjjly  with  the  order  of  his  said  Local  Board 
No.  23  to  then  and  there  report  to  said  Local  Board 
on  the  27th  day  of  April,  1954,  in  the  City  of  Sacra- 
mento, County  of  Sacramento,  State  and  Northern 
District  of  California,  for  the  purpose  of  receiving 
instructions  to  proceed  to  the  place  of  employment 
designated  by  said  Local  Board  No.  23  for  the  per- 
formance of  civilian  work  contributing  to  the 
maintenance  of  the  national  health,  safety  and  in- 
terest, to-wit,  institutional  work,  Los  Angeles 
County  Department  of  Charities,  Los  Angeles,  Cali- 
fornia, as  provided  in  the  said  Act  and  the  rules 
and  regulations  made  pursuant  thereto. 

A  True  Bill. 

/s/  JOHN  L.  FARLEY,  JR. 
/s/  LLOYD  H.  BURKE, 

United  States  Attorney 

Approved  as  to  Fonii: 
/s/  S.  B.  C. 

[Endorsed] :    Presented  in  Open  Court  and  Or- 
dered Filed  January  19,  1955. 


United  States  of  America  5 

[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 

At  a  Stated  Term  of  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  held  at  the  Courtroom  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day, the  14th  day  of  February,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fifty-five. 

President :  The  Honorable  Michael  J.  Roche,  Dis- 
trict Judge. 

This  case  came  on  regularly  this  day  for  arraign- 
ment. Donald  B.  Constine,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  behalf  of  the 
United  States.  The  defendant  was  present  in  proper 
person.  J.  B.  Tietz,  Esq.,  attorney  for  defendant 
was  not  present  this  day.  Defendant  advised  the 
Court  that  he  proceeds  in  his  own  behalf  mitil  mat- 
ter of  trial. 

Defendant  was  duly  arraigned  upon  the  indict- 
ment filed  herein  against  him,  stated  his  true  name 
to  be  as  charged.  The  substance  of  the  charge  was 
stated  to  defendant  and  defendant  stated  that  he 
understood  the  charge  against  him.  Copy  of  indict- 
ment was  handed  to  defendant. 

Defendant  was  called  to  plead  and  thereupon  said 
defendant  entered  a  plea  of  "Not  Guilty"  to  the  in- 
dictment filed  herein  against  him,  which  said  plea 
was  ordered  entered. 

With  approval  of  Court  and  consent  of  G:overn- 
ment,  defendant  waived  trial  by  jury  in  writing. 
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Ordered  case  continued  to  March  10,   1955  for 
trial  (Court). 


[Title  of  District  Court  and  Cause.] 

WAIVER  OF  JURY  TRIAL 

In  conformity  with  Rule  23  of  the  Rules  of  Crim- 
inal Procedure  for  the  District  Courts  of  the  United 
States,  effective  March  21,  1946,  we,  the  under- 
signed, do  hereby  waive  trial  by  jury  and  request 
that  the  above  entitled  cause  be  tried  before  the 
Court  sitting  without  a  jury. 

Dated:  San  Francisco,  California,  February  14, 
1955. 

/s/  WESLEY  L.  UFFELMAN, 

Defendant 
/s/  DONALD  B.  CONSTINE, 

Asst.  United  States  Attorney 
Approved : 

/s/  MICHAEL  J.  ROCHE, 

Judge,  United  States  District  Court,  North- 
ern District  of  California. 

[Endorsed] :   Filed  February  14,  1955. 


[Title  of  District  Coui't  and  Cause.] 

WAIVER  OF  JURY  TRIAL 

In  conformity  with  Rule  23  of  the  Rules  of  Crim- 
inal Procedure  for  the  District  Courts  of  the  United 
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States,  effective  March  21,  1946,  we,  the  under- 
signed, do  hereby  waive  trial  by  jury  and  request 
that  the  above  entitled  cause  be  tried  before  the 
Court  sitting  without  a  jury. 

Dated:  San  Francisco,  California,  3/10,  1955. 

/s/  WESLEY  L.  UFFELMAN, 

Defendant 
/s/  J.  B.  TIETZ, 

Attorney  for  Defendant 

/s/  R.  H.  FOSTER, 

Asst.  United  States  Attorney 
Approved : 

/s/  MICHAEL  J.  ROCHE, 

Judge,  United  States  District  Court,  North- 
ern District  of  California. 

[Endorsed] :   Filed  March  10,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL 

May  It  Please  the  Court: 

Now  comes  the  defendant  and  moves  tlie  Court 
for  a  judgment  of  acquittal  for  each  and  every  one 
of  the  following  reasons: 

1.  There  is  no  evidence  to  show  that  the  defend- 
ant is  guilty  as  charged  in  the  indictment. 

2.  The  Government  has  wholly  failed  to  prove 
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a  violation  of  the  Act  and  Regulations  by  the  de- 
fendant as  charged  in  the  indictment. 

3.  The  denial  of  the  ministerial  classification  is 
illegal,  arbitrary  and  capricious  because  the  draft 
boards  employc^d  artificial  standards  in  determining 
what  constitutes  a  minister  of  religion  within  the 
meaning  of  the  Act  and  Regulations;  and  they  did 
not  follow  the  definition  of  the  term  used  in  the 
Act  and  Regulations  in  determining  the  claim  of 
the  defendant  as  a  minister  of  religion. 

4.  The  denial  of  the  ministerial  classification  by 
the  draft  boards  was  arbitrary  and  capricious  in 
that  they  held  that  the  ])erformance  of  secular  work 
by  the  defendant,  alone,  without  determining 
whether  it  was  his  avocation  and  used  his  per- 
foi-niance  of  secular  work  to  defeat  illegally  his 
ministerial  status  because  the  undisputed  evidence 
showed  that  he  is  not  engaged  in  secular  w^ork  as 
a  main  business  but  only  incidentally  to  his  main 
work  of  the  ministry,  and  that,  according  to  the  Act 
and  Regulations,  he  is  regularly  and  customarily 
engaged  in  teaching  and  preaching  the  doctrines 
and  ]>rincip1es  of  a  recognized  church  and  pursues 
sucli  preaching  work  as  his  vocation  and  does  not 
preach  incidentally  to  the  performance  of  any 
secular  work:  and,  tlierefore,  the  draft  board  order 
is  illegal,  conti'my  to  law  and  without  basis  in  fact. 

5.  The  dc^nial  of  the  claim  for  exemption  as  a 
minister  of  religion  by  all  of  the  draft  boards,  and 
each  of  them,  is  without  basis  in  fact,  arbitrary, 
capricious  and  contrary  to  law. 
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6.  The  order  of  W\v  local  board  for  defendant  to 
perform  civilian  work  at  L.  A.  Dept.  of  Charities 
and  Sections  1()()0.1  and  1660.20  of  the  Selective 
Ser\^ce  Regulations  are  in  conflict  with  the  Act, 
because  the  work  is  not  national  or  federal  work  as 
required  by  the  Universal  Military  Training  and 
Service  Act. 

7.  The  act,  as  construed  and  applied  by  the  Regu- 
lations and  the  order,  calls  for  a  private  nonfederal 
labor  draft  for  the  performance  of  services  that  are 
not  exceptional  or  related  to  the  National  Defense, 
in  violation  of  the  Thirteenth  Amendment  to  the 
United  States  Constitution. 

8.  The  Act,  as  construed  and  applied  by  the  Re- 
gulation and  order,  is  unconstitutional  because  it 
deprives  the  defendant  of  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution. 

9.  Section  462  (a)  of  the  Act,  Part  1660  of  the 
Regulation,  insofar  as  they  have  been  construed  and 
applied  to  the  defendant  are  an  unreasonable 
abridgment  of  his  right  of  property,  contrary  to  the 
Fifth  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 

10.  Sections  1660.20  (d)  and  1660.30  of  Part 
1660  of  the  Regulations  are  contrary  to  the  First, 
Fifth,  Thirteenth  and  Fourteenth  Amendments  to 
the  United  States  Constitution. 

11.  Defendant  was  denied  procedural  due  pro- 
cess in  that  the  local  board  failed  to  have  available 
an  Advisor  to  Registrants  and  to  have  posted  con- 


12  Wc.slci/  Lairrcuce  JJffehnan  vs, 

ney.  Ordered  that  the  motion  for  jud^^nient  of  ac- 
quittal he,  ami  the  same  is  hereby,  Denied.  The 
Coui-t  Acijiidp'cl  defendant  Guilty  of  the  offense 
char^^ed  in  the  indictment.  Ordered  that  defendant 
be  confined  in  an  institution  to  be  designated  by  the 
U.  S.  Attorney  General  for  a  i)eriod  of  One  (1) 
Year  and  One  (1)  D^^y.  Ordered  that  the  bond  on 
tliis  indictment  be  exonerated.  Ordered  that  defend- 
ant be  granted  a  \Qn  (10)  day  stay  of  execution  of 
judgment.  Ordered  that  judgment  be  entered  herein 
accordingly. 

Ordered  tliat  the  motion  for  bond  pending  appeal 
be  granted  and  bond  set  at  One  Thousand  Dollars 
($1000). 


In  tlu^  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34390 

UNITED  STATES  OF  AMERICA 

vs. 
WESLEY  LAWRENCE  UFFELMAN 

JUDGMENT  AND  COMMITMENT 

On  this  ir)tli  day  of  April,  1955,  came  tlie  attor- 
ney for  the  government  and  the  defendant  ai)peared 
in  person  and  with  counsel. 

It  Is  Adjudged  that  tlu^  defendant  has  Ixh'U  con- 
victed upon  liis  ])h'a  of  not  guilty  aiul  a  iinding  of 
guilty  of  the  offense  of  violating  Section  12(a), 
Universal  Military  Training  and  Service  Act,  50 
U.S.C.  A])p.  4()2(a)— Failure  to   Report  to  Local 
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Board  —  (Defendant  Wesley  Lawrence  Uffelman 
did,  on  or  about  April  27,  1954,  at  Sacramento, 
California,  knowingly  refuse  and  fail  to  comply 
with  order  of  his  Local  Board  to  report  for  pur- 
pose of  receiving  instructions  to  proceed  to  place  of 
employment  (institutional  work)  designated  by  said 
Local  Board  for  performance  of  civilian  work  con- 
tributing to  maintenance  of  national  health,  safety 
and  interest),  as  charged  in  the  indictment  (single 
count)  ;  and  the  court  having  asked  the  defendant 
whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause 
to  tlie  contrary  being  shown  or  appearing  to  the 
Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  herel)y  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  One  (1)  Year  and  One  (1)  Day. 

It  Is  Adjudged  that  the  defendant  be  granted  a 
ten  (10)  day  stay  of  execution  of  judgment. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
til  at  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  OLIVER  J.  CARTER, 

United  States  District  Judge 
Examined  by: 

/s/  DONALD  J^.  CONSTINE, 
Assistant  U.  S.  Attorney 
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The  Court  recommends  commitment  to  an  insti- 
tution to  be  designated  by  U.  S.  Attorney  General. 

[Endorsed] :    Judgment  and  Commitment  Filed 
this  20th  day  of  April,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

AppeHant,  Wesley  Lawrence  Uffelman,  resides 
at  2994  -  19th  Avenue,  Sacramento  20,  California. 
Appellant's  Attorney,  J.  B.  Tietz,  maintains  his  of- 
fice at  534  Douglas  Building,  257  South  Spring 
Street,  Los  Angeles  12,  California. 

The  offense  was  failing  to  proceed  to  a  place  of 
employment  designated  by  his  local  board,  con- 
trary to  U.  M.  T.  &  S.  Act,  Title  50  App.,   Sec. 

462  (a). 

On  April  15,  1955  after  a  verdict  of  Guilty  the 
Court  sentenced  the  appellant  to  confinement  in  an 
institution  to  be  selected  by  the  Attorney  General 
for  one  year  and  one  day. 

I,  J.  B.  Tietz,  appellant's  attorney  being  author- 
ized by  him  to  perfect  an  appeal  do  hereby  appeal 
to  the  UnitcHl  States  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  above  stated  judgment. 

/s/  J.  B.  TIETZ, 

Attorney  for  Appellant 

[Endorsed] :   Filed  April  15,  1955. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  following  are  hereby  designated  as  the  record 
which  is  material  to  the  proper  consideration  of  the 
Appeal  filed  by  Wesley  Lawrence  Uffelman,  in  the 
above  entitled  cause: 

1.  Indictment. 

2.  Reporter's  Transcript  (as  requested  of  Re- 
porter) . 

3.  All  Exhibits  in  evidence  as  proffered  are  to 
be  transmitted  to  the  Court  of  Appeals. 

4.  Notice  of  Appeal. 

5.  Designation  of  Record. 

6.  All  Stipulations. 

7.  All  written  motions. 

/s/  J.  B.  TIETZ, 

Attorney  for  Appellant 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :   Filed  May  7,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and  ac- 
companying documents,  and  exhibits,  listed  below, 
are  the  originals  filed  in  this  court,  or  true  and  cor- 
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rect  copies  of  orders  entered  on  the  minutes  of  this 
court,  in  the  above-entitled  case,  and  that  they  con- 
stitute the  record  on  appeal  herein  as  designated 
by  the  attorney  for  the  appellant: 

Indictment. 

Minutes  of  arraignment  and  plea  on  Feb.  14, 
1955. 

Waiver  of  Jury  trial  signed  Feb.  14,  1955. 

Waiver  of  Jury  trial  signed  Mar.  10,  1955. 

Motion  for  judgment  of  acquittal. 

Minutes  of  judgment  on  April  15,  1955. 

Judgment  and  commitment. 

Notice  of  appeal. 

Designation  of  record. 

Plaintiff's  Exhibit  No.  1. 

Defendant's  Exhibit  A. 

One  vohune  of  Reporter's  Transcript  of  March 
11,  1955. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  this  27th 
day  of  May,  1955. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

/s/  By   WM.  C.  ROBB, 
Deputy 
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111  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  Division 

No.  34390 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

WESLEY  LAWRENCE  UFPELMAN, 

Defendant. 

REPORTER'S   TRANSCRIPT 

Friday,  March  11,  1955 

Before:  Hon.  Oliver  J.  Carter,  Judge. 

Appearances:  For  the  Government:  Lloyd  H. 
Burke,  U.  S.  Attorney,  by  Richard  H.  Foster,  As- 
sistant U.  S.  Attorney.  For  the  Defendant:  J.  B. 
Tietz.  [1*] 

The  Clerk :    United  States  vs.  Uffi elman,  on  trial. 
Mr.  Foster:    Ready  for  the  United  States. 
Mr.  Tietz:     Ready  for  the  defendant. 

(Oldening  statement  on  behalf  of  the  Gov- 
ernment.) 

The  Court:    Proceed,  Mr.  Foster. 

Mr.  Foster:  I  understand  that  counsel  will  stip- 
ulate to  the  introduction  of  the  Selective  Service 
file  in  this  case. 

The  Court:    Is  that  correct,  Mr.  Tietz. 


*  Page  num})ers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of   Record. 
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aftcM-  ])oin£^  ordered  to  repoi-t,  he  did  not  report  to 
ihv  office  of  tlie  local  board  for  instructions. 

The  Court:  That  was  the  day  he  was  supposed 
to  appear? 

Mr.  Foster:  That  was  the  day  he  was  supposed 
to  appear. 

Now  it  is  my  understanding  that  counsel  will 
stipulate  that  on  April  27,  1954,  although  ordered 
to  report  for  instructions,  the  defendant  did  not 
report. 

Mr.  Tietz :    So  stipulated. 

Mr.  Foster:  That  will  conclude  the  Goverament's 
case.  [5] 

Mr.  Tietz:  The  defense  has  a  motion  for  a  judg- 
ment of  acquittal  but  thinks  it  more  advisable  to 
reserve  the  argument  on  it  until  the  end  of  the 
ease  and  then  an  argiunent  on  all  the  evidence  and 
on  the  merits  that  could  be  made  at  one  time.  If  the 
Court  is  agreeable  to  that,  the  defendant  will  then 
call  the  clerk  of  the  Board  as  the  first  witness. 

LILLIAN  Z.  SEARLE 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing ))een  first  duly  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  Init  the  truth,  testified  as  fol- 
lows: 

The  Clerk:    State  your  full  name  for  the  record. 

A.     Lillian  Z.  Searle. 

Direct  Examination 
Mr.  Tietz:     Q.     May  I  ask  if  it  is  Miss  Searle 
or  Mrs.  Searle?  A.     Mrs. 
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(Testimony  of  Lillian  Z.  Searle.) 

Q.  Mrs.  Searle,  you  were  the  clerk  of  the  Board 
— what  number?  A.     23. 

Q.     For  how  long,  approximately? 

A.     Well,  from  about  January  of  '52. 

Q.  How  many  different  advisors  to  registrants 
did  you  have  during  that  period? 

A.    Well,  the  clerk  acts  as [6] 

Q.  Now,  you  are  familiar  with  the  regulations 
to  some  degree,  are  you  not  ?  A.     Yes,  I  am. 

Mr.  Foster:  Well,  if  Your  Honor  please,  I  think 
the  witness  has  a  right  to  answer  the  question. 

The  Court:  Yes.  That  is,  I  think  that  you  are 
entitled  to  get  the  information  you  desire,  Mr. 
Tietz,  but  if  she  has  some  explanation  to  make  of 
her  answer,  then  she  can  do  so. 

So  I  suggest  that  you  answer  the  question.  Now 
the  question  is,  were  there  any  advisors  appointed 
by  the  Board  during  this  period  of  time? 

A.  Well,  the  Board  members  always  act  as  ad- 
visors. The  coordinator  acts  as  an  advisor.  And 
there  is  an  appeal  agent  that  acts  as  an  advisor, 
and 

Mr.  Tietz:  Q.  There  are  many  roving  colonels 
that  come  visiting  you  and  many  people  from  state 
headquarters,  and  all  the  people  in  state  headquar- 
ters in  Sacramento  and  the  assistant  United  States 
attorneys;  in  fact,  there  are  many  people  who,  if 
asked,  would  be  happy  to  give  a  few  minutes'  time 
to  a  young  registrant;  correct? 

A.     I  suppose  so. 

Q.     Part  of  your  work  is  to  have  a  degree  of 


ft 
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(Testimony  of  Lillian  Z.  Searle.) 

familiarity  with  the  Selective  Sei-viee  regulations, 

is  that  correct?  A.     Correct. 

Q.  That  in  a  way  is  the  bible  that  you  operate 
by,  right?  [7]  A.    Right. 

Q.  And  Section  1604.41  specifies  that  a  certain 
official  known  as  '* Advisor  to  Registrants"  is  to  be 
appointed,  right?  A.     Right. 

Q.     Do  you  have  any? 

A.     Well,  the  appeal  agent 

Q.  Please.  We  know  you  have  lots  of  function- 
aries. 

Mr.  Foster:     If  Your  Honor  please 

The  Court:  Don't  argue  with  the  witness,  Mr. 
Tietz.  Has  anybody  been  appointed,  as  far  as  you 
know,  to  fill  the  position  of  ** Advisor  to  Regis- 
trants'' specifically? 

A.  Well,  all  the  board  members  act  as  advisors 
l)ecaiise  they  will  see  them  at  any  time. 

Tli(^  Couii:  Well,  you  have  already  said  that. 
But  tli(^  only  question  T  want  to  know,  has  any 
particular  person  been  appointed  with  the  title  or 
with  the  category  "Advisor  to  Registrants''  so  far 
as  you  know? 

A.     Not  outside  of  what  T  mentioned. 

The  Court :  Tn  other  woiyIs,  your  answer  is  that 
these  other  persons,  that  is,  the  board  members  and 
the  appeal  airent,  act  in  that  capacity,  is  that  cor- 
rect? A.     Yes. 

The  Conrt:  Dut  no  specific  person  othei^vise  has 
been  appointed?  A.     That's  right.  [8] 
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(Testimony  of  Lillian  Z.  Searle.) 

The  Court:  All  right.  Now  then,  do  you  have 
any  fui-tlier  questions? 

Mr.  Tietz:    Yes,  sir. 

Q.  At  any  time  have  you  or  your  Board  or  any- 
body on  behalf  of  your  Board  ever  posted  in  the 
office  of  the  local  board  a  notice  giving  the  names 
and  addresses  of  advisors  to  registrants  or  that 
anyone  would  substitute  in  their  place  and  that 
free  advice  could  be  obtained  from  them,  giving  the 
names  and  addresses  of  such  persons? 

A.    Well,  I  give  that  when  the  boys  ask. 

The  Court:  But  he  wanted  to  know,  has  a  no- 
tice ever  been  posted? 

A.    No. 

Mr.  Tietz:    That's  all. 

Cross  Examination 

Mr.  Foster:  Q.  As  a  matter  of  fact,  on  your 
desk  you  have  the  names  of  certain  people,  don't 
you? 

A.  Yes,  I  do,  the  Board  members  and  the  appeal 
agents'  names  and  address  and  phone  number. 

Q.    Where  is  your  desk? 

A.  Well,  it's  about  two  desks  behind  the  counter. 
You  can  see  it  as  you  come  in. 

Q.    You  can  see  it  as  you  come  in? 

A.    Yes. 

Q.  And  this  list  of  names  that  you  refer  to  is 
on  top  of  your  [9]  desk,  isn't  it? 

A.    Yes,  it  is. 

Q.     And  whose  names  are  on  that  desk? 
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(Testimony  of  Lillian  Z.  Searle.) 

A.  The  list  of  the  Board  members  and  the  ap- 
peal accent. 

Q.     l)o  you  know  the  defendant,  Mr.  Uffelman'^ 

A.    Yes,  I  do. 

Q.  For  how  long  a  period  of  time  have  you 
known  him? 

A.     Ever  since  I  have  been  on  the  Board. 

Q.  Are  you  familiar  with  his  Selective  Service 
tile  t  A.     Yes,  I  am. 

Q.  Do  you  recall  any  case  w^here  the  regulations 
allowed  it,  that  the  defendant  did  not  request  and 
obtained  a  personal  appearance  ? 

Mr.  Tietz:  I  object.  We  are  only  concerned  with 
this  case. 

The  Court:  I  will  overrule  the  objection.  For 
w^hatever  the  testimony  is  worth,  I  will  hear  it. 

A.  No,  he  has  never  been  refused  any  personal 
appearance. 

Mr.  Foster :  Q.  That  is,  has  there  been  any  case 
ill  wliieh  he  has  asked  one  and  hasn't  received  one? 

A.     No. 

Q.  Now,  w^hen  he  has  been  retained  in  a  classi- 
fieation  by  a  x)orsonal  ap])earance,  is  there  any  case 
that  you  know^  of  that  he  has  not  taken  the  ap])eal  ? 

A.     No.  [10] 

Q.  Now,  has  he  ever  submitted  material  to  you 
foi-  inclusion  in  his  file?  A.     Yes,  he  has. 

Q.     You  say  that  was  on  few  or  many  occasions? 

A.     Many  occasions. 

Q.  Has  anyone  ever  refused  him  the  opportunity 
to  submit  this  material?  A.     No. 
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Q.  Xow,  has  he  ever  asked  you  questions  as  to 
his  rights  imder  the  Selective  Service  Act? 

A.    Well,  I  am  sure  he  has. 

Q.    You  don't  remember  specifically  at  any  time? 

A.     No. 

Mr.  Foster :    No  further  questions. 

Mr.  Tietz:  I  would  like  to  ask  a  few  questions 
in  connection  \vith  what  Mr.  Foster  was  asking. 

Redirect  Examination 

Mr.  Tietz:  Q.  Is  it  not  a  fact  that  on  Decem- 
ber 8,  1953  this  defendant  had  what  is  called  an 
appearance  before  local  board  with  your  local 
board?  Would  you  like  to  look  at  the  record  to 
make  certain?  A.     Yes,  I  would. 

The  Court:    Would  you  hand  her  the  records  f. 
she  can  look  at  them,  Mr.  Tietz? 
(Witness  examining.)  [11] 

A.  Yes,  on  December  the  8th,  1953  he  did  have 
a  personal  appearance. 

Mr.  Tietz:  Q.  Didn't  he  come  to  that  personal 
appearance  wdth  two  friends  who  knew  him  for  a 
considerable  length  of  time,  a  Mr.  Brese,  who  had 
been  a  minister  for  40  years  and  30  years  a  resi- 
dent of  Sacramento,  and  a  Mr.  Hendrickson,  of  20 
years,  and  wanted  them  to  testify  for  him  at  that 
meeting?  A.     I  don't  remember. 

Q.     You  remember  the  date  or  the  incident? 

A.  T  don't  remember  if  there  were  any  witnesses 
with  him. 
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Q.  Then  you  do  not  know  whether  he  was  for- 
bidden to  introduce  such  oral  testimony? 

A.    No. 

Mr.  Tietz:    No  further  questions. 

Mr.  Foster:     No  questions. 

Tlie  Court;  All  right.  Thank  you.  You  may  step 
down. 

(Witness  excused.) 

Mr.  Tietz :  The  defense  will  call  the  witness  Col. 
Ferrill. 

GEORGE  R.  FERRILL 

called  as  a  witness  on  behalf  of  the  defendant,  hav- 
ing been  first  duly  sworn  to  tell  the  tnith,  the  whole 
truth,  and  nothing  but  the  truth,  testified  as  follows : 

The  Clerk :    State  your  full  name  for  the  record. 

A.    George  R.  Ferrill.  [12] 

Direct  Examination 

Mr.  Tietz:  Q.  Colonel,  you  are  connected  with 
the  California  Selective  Service  System? 

A.     That's  correct. 

Q.  Does  your  territory  include,  your  jurisdic- 
tion, include  local  board  23?  A.     It  does  not. 

Q.  Would  you  have  any  knowledge  as  to  whether 
or  not  any  advisor  has  ever  been  appointed  for 
advisor  to  registrant  as  provided  in  1604.41  for  that 
Board  ?  A.     I  would  say  not. 

Q.  You  mean  you  are  satisfied  none  was  ever 
appointed? 
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A.  As  far  as  I  know,  none  was  appointed  in  the 
State  of  California. 

Mr.  Tietz:    Thank  you. 

Cross  Examination 

Mr.  Foster:  Q.  Mr.  Ferrill — Col.  Ferrill — Sec- 
tion 1604.41  provides  as  follows,  does  it  not,  that 
^* Advisors  to  registrants  shall  be  appointed  by  the 
Director  of  Selective  Service  upon  recommendation 
of  the  State  Director  of  Selective  Service  to  advise 
and  assist  registrants  in  the  preparation  of  ques- 
tionnaires and  other  Selective  Service  forms  and 
to  advise  registrants  on  other  matters  relating  to 
their  liability  under  the  Selective  Service  law" — 
isn't  that  the  substance  of  the  regulation?  [13] 

A.     That's  correct. 

Q.  And  your  experience  as  a  Selective  Service 
official,  can  you  tell  us  whether  in  the  State  of  Cali- 
fornia persons  who  have  been  appointed  by  the  Se- 
lective Ser^dce  to  advise  and  assist  registrants — 
persons  have  been  appointed  by  the  Selective  Service 
to  advise  and  assist  registrants  in  the  preparation 
of  questionnaires? 

A.  There  were  such  people  appointed  during 
the  1940  Act,  yes. 

Q.  Well  now,  under  the  present  act  are  there 
persons  in  the  Selective  Service  Board  who  advise 
rei^istrants  in  the  preparation  of  questionnaires? 

A.     The  local  board  clerks,  yes. 

Q.     And  are  there  persons  in  the  Selective  Ser^-- 
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ice  System  who  advise  registrants  on  other  Selec- 
tive SeiTice  forms'? 

A.  The  government  appeal  agent  is  available  to 
them. 

Q.     And  the  clerk  of  the  local  board? 

A.  The  clerk  of  the  local  board,  as  well  as  the 
board  members. 

Q.  Now,  you  have  an  official  called  the  coordin- 
ator at  the  local  l)oard?  A.     That's  right. 

Q.  Ai-e  they  available  for  the  purpose  of  assist- 
ing in  the  i)reparation  of  Selective  Sei^'ice  fomis? 

A.  Well,  the  coordinator  of  the  local  board  is 
one  of  the  compensated  staff  within  the  Board. 
She  is  the  supervisor  of  the  local  board  group,  in 
addition  to  the  clerks.  She  is  [14]  available  to  an- 
swer any  question,  yes. 

Q.  Are  there  any  persons  who  are  there  for  the 
purpose  of  advising  registrants  on  other  matters  re- 
lating to  their  liability  imder  the  Selective  Service 
law?  A.     You  mean  in  the  Board? 

Q.     Well,  connected  with  the  Board. 

A.  The  government  ap|x\U  agent,  yes,  and  the 
Board  members. 

Q.     What  is  a  govermncnit  a])i)eal   agcMit? 

A.  'Hw  government  appeal  agent  is  an  adjunct 
which  was  set  u])  for  the  Board  for  the  purpose  of 
looking  out  for  the  interests  of  the  government  as 
well  as  the  interests  of  the  registrant. 

Q.  What  are  the  qualificatioiis  for  a  government 
ai^peal  ag(^nt? 

Mr.  Tietz:  T  will  objc^ct  to  the  line  of  questioning, 
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if  Your  Honor  please.  It  is  going  far  afield,  not 
going  to  be  one  of  the  issues  in  the  case,  and,  fur- 
thennore,  the  regulations  very  specifically  set  all 
this  forth,  and  the  Court  can  take  judicial  knowl- 
edge of  Section  1604.41  as  the  regulation. 

The  Court:  What's  the  reason  for  going  into  all 
of  this? 

Mr.  Foster :  Well,  if  Your  Honor  please,  I  think 
that  this  regulation  has  been  complied  with. 

The  Court:    Which  regulation? 

Mr.  Foster:    1604.41. 

The  Court:  Mr.  Tietz'  statement  is  that  the  func- 
tion of  the  government  appeal  agent  is  set  forth  in 
regulation  1604.41. 

Mr.  Foster:  There  are  some  possible  facts  that 
I  want  to  set  out.  I  want  the  facts  before  the  Court 
as  to  actually  how  those  persons  operate  in  the 
State  of  California.  What  name  they  are  called  by 
seems  to  me  to  be  another  question. 

The  Court:  I  will  overrule  the  objection  but 
this  doesn't  seem  to  me  to — .  If  you  are  asking  for 
their  duties  under  this  section,  if  you  are  asking 
what  they  do  otherwise,  well,  that's  another  thing. 

Mr.  Foster:  Q.  What  are  their  qualifications 
in  the  State  of  California? 

A.  In  the  State  of  California  they  must  be  an 
attorney. 

Q.  Were  there  attorneys  to  advise  registrants 
under  the  1940  Act? 

A.  Yes,  they  were  government  appeal  agents,  if 
that  is  what  you  mean. 
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Q.    Government  appeal  agents?  A.    Yes. 

Q.  With  the  particular  title  that  was  called  '' Ad- 
visor to  Registrants''  during  the  1940  Act,  were  they 
attorneys'?  A.     No. 

Q.     They  weren't  attorneys? 

A.  It  could  be  that  some  were  but  ordinarily 
they  were  laymen. 

Q.  For  what  purpose  were  those  persons  util- 
ized under  the  1940  Act? 

A.  Primarily  for  the  purpose  of  assisting  them 
in  making  out  [16]  their  questionnaires. 

Q.  And  was  your  Selective  Service  work  load 
greater  during  the  1940  Act  than  it  is  at  the  pres- 
ent time? 

A.     Yes,  three  to  four  times  more. 

Q.  Have  you  any  idea  of  how  many  more  Selec- 
tive Service  fulltime  employees  you  had  then  than 
you  have  now? 

A.  Well,  that  would  l)e  hard  to  answer,  that 
question,  exactly.  Of  course,  our  employees  were 
engaged  by  the  amount  of  work  that  we  had.  We 
had  around  45  million  registrants  under  the  1940 
Act.  We  have  about  15  million  under  this  Act. 

Q.    I  see. 

A.  So  the  personnel  in  the  local  boards  fluc- 
tuated. 

Q.  Would  you  say  that  on  the  average  there  is 
more  personnel  under  the  1940  Act — there  was  then 
— within  a  local  board  than  there  is  at  the  ])resent 
time?  A.     A  great  deal  more,  yes. 
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Q.  Do  the  clerks  double  up  on  their  duties  from 
time  to  time  on  the  local  board? 

A.     They  do  now,  yes. 

Q.  And  during  World  War  II  you  had  special- 
ists to  do  the  work  ?  A.    More  or  less,  yes. 

Mr.  Foster:    No  further  questions. 

Redirect  Examination 

Mr.  Tietz:  Q.  Colonel,  you  are  aware  that  on 
January  31,  [17]  1955,  by  executive  order  10594 
the  President  amended  Section  1604.41  and  made 
the  appointment  of  registrars  permissive  instead  of 
mandatory  ? 

A.  I  know  that  it  was  clarified  by  executive 
order,  yes. 

Q.  Isn't  that  the  substance  of  it,  it  was  made 
permissive  and  not  mandatory  ? 

A.  It  was  never  taken  the  position  that  it  was 
mandatory  in  the  first  place. 

Q.  I  see.  Since  you  have  been  asked  about  ap- 
peal agents,  I  will  ask  if  that  same  executive  order 
didn't  clarify  Section  1604.41  and  add  the  words 
concerning  the  duties  of  the  appeal  agent,  ^  ^brought 
to  liis  attention"? 

A.  I  haven't  seen  the  executive  order,  Mr. 
Tietz;  I  don't  know. 

Mr.  Tietz:    That  is  all. 

Mr.  Foster:     No  further  questions. 
(Witness  excused.) 

The  Court:  What  is  the  number  of  that  executive 
order  ? 
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Mr.  Tietz:    10594. 

Tho  next  defense  witness  mil  be  the  defendant 
himself. 

WESLEY  LAWRENCE  UFFELMAN 

the  defendant  herein,  called  as  a  mtness  in  his  own 
behalf,  having  been  first  duly  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth, 
testified  as  follows:  [18] 

Tlie  C](^rk:  State  your  full  name  for  the  Court 
and  the  record. 

A.    Wesley  Lawrence  Uffelman. 

Direct  Examination 

Mr.  Tietz:  Q.  You  have  had  one  or  more  ap- 
pearances before  your  local  board,  have  you  not? 

A.    Yes,  I  have. 

Q.  At  the  December  8,  1953  a])pearance  you 
brought  Mr.  Hendrickson  and  Mr.  Brese  with  you, 
did  you  not?  A.     Yes,  I  did. 

Q.    Why  did  you  do  that? 

A.  I  f(^lt  that  it  would  help  me,  it  would  help 
the  draft  l)oard  to  understand  my  activities  as  a 
minister. 

Q.  How  long  have  they  been  in  the  work  that 
is  done  by  Jehovah  Witnesses? 

A.  Mr.  Hendrickson  has  been  a  minister  for 
about  20  yc^ars  and  Mr.  Brese  about  40  years,  and 
they  both  hold  special  positions  in  the  congregations 
in  Sacramento. 

The  Court:    Ts  that  Hendrickson?  A.     Yes. 
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Mr.  Tietz:  Q.  How  long  had  they  known  you 
at  that  time  in  December  of  1953? 

A.  Ever  since  I  first  learned  of  this,  became  part 
of  the  religion,  and  that  was  in  19 —  around  1944 
somewhere,  and  I  became  very  familiar  with  them 
in  the  years  1948  and  '49,  [19]  beginning 

Q.  Are  we  to  understand  that  you  and  they  were 
in  Sacramento  during  all  this  time?  A.     Yes. 

Q.     And  that  you  and  they  had  frequent  contact  ? 

A.    Yes. 

Q.     Did  you  work  together? 

A.  Yes.  Mr.  Hendrickson  is  the  congregational 
servant  and 

Q.  Would  you  tell  us — excuse  me — what  that 
means  ? 

A.  Well,  that  the  congregational  servant  is  in 
charge  of  the  congregation  and  he  is  in  charge  of 
the  servant  body,  which  consists  of  about  seven 
ser^'ants. 

Q.     Proceed,  please.  A.     And 

The  Court:  Is  that  now  called  congregational 
ser^'ant  instead  of  company  ser\^ant? 

A.     Yes,  sir. 

The  Court:  It  formerly  was  company  servant,  is 
that  correct?  A.     Yes. 

Mr.  Tietz:  Q.  Now,  when  you  came  to  this 
Board  meetinq;  with  these  two  gentlemen,  did  they 
^^\  to  come  in  and  testify  for  you? 

A.  No,  they  weren't  allowed  to  come  in.  We 
went  into  the  office  and  we  waited  there  until  the 
^iTne  for  the  meeting  to  [20]  start,  and  when  I  was 
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asked  before  the  Board  then  I  told  them  I  had 
these  two  friends  out  there  and  asked  them  if  I 
could  invite  them  in  and  give  testimony,  and  they 
said  that  the  time  was  limited  to  about  15  minutes, 
tliat  they  could  limit  the  time  to  that. 

Q.  Did  they  actually  limit  the  time  to  15  min- 
utes? 

Mr.  Foster:  Well,  I  object  to  that  as  argumenta- 
tive. 

The  Coui-t:     I  will  overrule  the  objection. 

Mr.  Tietz :  Q.  How  much  time  did  you  actually 
have  before  the  local  board  at  this  time? 

A.     About  15  or  20  minutes. 

Q.  If  you  had  been  given  more — .  Did  you  have 
material  with  you  to  present  to  them,  subjects  to 
cover,  that  would  have  taken  more  than  that  time? 

A.  Yes.  At  the  very  begiiming  I  pointed  out 
that  I  had  infomiation  here  typed  out  and  that  I 
would  like  to  read  it  to  them  and  explain  it,  and 
ihcy  asked  me  if  I  would  condense  it  in  order  to 
save  time. 

Q.  Then  are  we  to  understand  that  although  they 
accepted  your  typed-out  infonnation,  they  did  not 
give  you  the  time  to  discuss  it  and  explain  it? 

A.     That's  right,  fully. 

Q.  All  right.  If  you  had  more  time,  what  would 
you  liave  done  at  that  meeting  by  way  of  a  discus- 
sion or  ex])lanation? 

A.  Well,  I  would  have  explained  chiefly  my  du- 
ties as  a  [21]  minister  in  the  congregation  and  elab- 
orated on  the  time   schedule  that  T  had  outlined, 
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explaining  in  detail  the  work  that  was  involved  and 
the  time  that  was  involved  in  doing  this. 

Q.  Would  you  have  explained  what  the  publish- 
ing means?  A.     Yes,  I  would  have. 

Q.  And  in  a  way  that  you  didn't  present  in  any 
of  your  written  material?  A.     Yes. 

Q.     Would  you  have  explained  back  calls? 

A.    Yes. 

Q.    Would  you  have  explained  the  home  studies  ? 

A.    Yes. 

Q.  Would  you  have  explained  the  other  studies 
that  you  regularly  engage  in? 

A.    Yes,  sir,  I  would. 

Q.  Now,  among  other  things  you  presented  to 
the  local  board  at  one  time  a  copy  of  the  February 
1951  issue  of  Watchtower.  What  is  Watch  tower? 

A.  The  Watchtower  is  a  bible  of  study  aid  mag- 
azine and  which  we  use  in  studying  the  Bible  and 
aiding  people  to  study  the  Bible.  It  explains  the 
Scriptures  and 

Q.     Is  it  an  official  publication  of  your  society? 

A.    Yes,  it  is. 

Q.     ^Yhat  is  the  name  of  the  society? 

A.  It  is  the  Watchtower  Bible  and  Tract  So- 
ciety. 

Q.     And  where  is  its  principal  office? 

A.     It  is  in  New  York. 

Q.     In  Brooklyn,  New  York? 

A.     In  Brooklyn,  New  York. 

Q.  And  the  Watchtower  comes  from  there,  does 
it  not? 
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A.     Yes.  They  have  a  factory  there. 

Q.  Now,  this  issue  of  Februaiy  1st,  1951  ex- 
plained the  position  of  the  society  on  the  subject  of 
why  Jehovah  Witnesses  are  not  pacifists,  did  it  not? 

A.    Yes. 

Q.     How  did  it  explain  it? 

A.  Well,  it  mentioned  that  Jehovah  Witnesses 
were  not  pacifists  but  yet  conscientious  objectors, 
impartial  in  w^ar  amonj^  nations. 

Q.  Did  it  (wplain  wJiy  if  they  wTre  not  pacifists 
that  they  were  still  religious  objectors  to  war? 

A.    Yes,  it  did. 

Q.     In  what  way  did  it  explain  it  ? 

Mr.  Foster:  I  am  going  to  object  to  this,  since 
this  defendant  was  classified  1-0  I  don't  think  it 
makes  any  difference  whether  there  w^as  any  mate- 
rial included  in  his  file  or  not  included  in  his  file 
concerning  that  subject.  It  couldn't  conceivably 
have  been  prejudicial. 

Mr.  Tietz :  Your  Honor  please,  if  I  may  be  per- 
mitted to  argue  the  matter  now,  to  save  time  later. 
On  the  subject  there  [23]  are  two  points  that  are 
involved  on  this  factual  basis.  If  the  Court  would 
like  to  hear  me  now,  I  would  like  to  proceed. 

The  Court:    Yes. 

Mr.  T'wiz:  The  first  point  I  want  to  make  is  this, 
it  is  my  contention  that  since  the  regulations  pro- 
hibited an  attorney  to  accompany  a  registrant  at 
one  of  these  healings  that  the  Couii:  now  is  con- 
fronted with  what  I  would  choose  to  call  a  dilemma 
that  the  Court  may  easily  resolve,  but  I  look  at  it 
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this  way:  here  is  an  indi\ddual  who  as  the  result 
of  a  record  made  in  an  administrative  proceeding 
is  facing  a  federal  felony  charge.  Now  obviously  in 
this  court  he  is  entitled  to  the  benefit  of  counsel,  and 
he  gets  it.  There  wouldn't  be  any  question  about  that. 
It  can  be  said  that  it  is  consonant  with  the  due 
process  to  deny  a  defendant  who  was  a  subject  be- 
fore an  administrative  body  counsel  before  that  ad- 
ministrative body,  but  if  the  record  that  is  made 
there  is  to  be  the  sole  record  on  which  he  is  to  be 
tried  on  a  criminal  case,  then  in  that  criminal  case 
today,  right  now,  he  should  be  permitted  to  go  into 
the  matter  de  novo.  Now  of  course  there  is  authority 
which  can  be  construed  comi)letely  contrary  to  this 
idea,  Cox  vs.  The  United  States,  Supreme  Court 
case,  1946.  But  it  seems  to  me  that  at  one  place  or 
other  he  is  entitled  to  a  record  that  is  made  with 
benefit  of  counsel.  He  either  should  have  the  op- 
poriunity  before  the  administrative  system  to  have 
a  lawyer  to  build  the  record  on  which  his  [24]  lib- 
erty later  depends  or  today  he  should  be  able  to 
go  into  the  whole  matter  de  novo.  That  is  my  one 
point  on  that. 

The  Court:  All  right.  Let's  hear  your  second 
one,  then. 

Mr.  Tietz :  Now  my  second  point  is  this.  He  pre- 
sented evidence.  We  have  the  exhibit  which  is  in 
evidence  which  doesn't  give  all  of  that — .  Has  the 
Couri  a  copy  of  that? 

The  Court:    I  don't  have  it  with  me  now. 

Mr.  Tietz:    Can  I  hand  the  Court 
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The  Couil;:     I  liave  it  here. 

Mr.  Tietz:  Now  the  evidence  isn't  all  there.  If 
the  Court  will  look  at  page  34,  the  Court  will  &id 
that  it  isn't  all  there. 

Mr.  Foster:    What? 

Mr.  Tietz:    Look  at  34. 

The  Court:  34  has  i\iQ  face  of  the  Watchtower. 
I  am  looking'  at  the  page  munbers  that  are  circled 
at  the  bottom. 

Mr.  Tietz:    Yes,  sir.  That's  it. 

The  Court :    Then  it  goes  on  with 

Mr.  Tietz:  Well,  that's  my  point.  Your  Honor, 
and  I  submit  it.  If  the  Government  wishes  to  con- 
vict him  on  that  type  of  record 

The  Couii:  Well,  what?  The  thing  I'm  trying  to 
find  out,  what  isn't  there? 

Mr.  Tietz:    Well,  very  possibly 

The  Court:  It  says,  "This  pamphlet  consists  of 
pages  [25]  67  to  96"  written  in  pencil  at  the  bot- 
tom of  it. 

Mr.  Tietz:  Well,  let  me  ask  the  witness  a  ques- 
or  two. 

Q.  You  testified  that  you  su])mitted  for  consid- 
eration by  the  Selective  Service  System  the  Watch- 
tower  of  February  the  1st  of  1951,  is  that  correct? 

A.    Yes. 

Q.  Did  you  su1)mit  just  the  front  ])age  or  did 
you  submit  a  whole  booklc^t,  or  what? 

A.     T     siilimitted     tlu^     whole     Watchtower     l)e- 


cause 


Mr.  Foster:     AVell,  if  the  Couii:  i)]ease,  to  over 
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come  the  problem  perhaj^s  I  should  put  the  original 
file  back  in  evidence.  What  the  Court  has  before 
it  is  the  photostatic  copy  which  apparently  did  not 
copy  all  the  Watchtower,  and  here  is  the  Watch- 
tower  in  the  original  file. 

Mr.  Tietz:  The  problem  goes  further  than  that. 
The  certificate  on  the  front  of  the  exhibit  says  that 
it  is  a  full,  true  and  correct  exhibit.  Now  we  have 
a  problem.  Now,  which  is  correct?  Was  this  ever 
sent  up  to  the  appeal  ])oard  when  they  passed  on 
his  ministry?  Now  I  would  like  to  be  heard  for 
two  or  three  minutes  so  you  will  see  the  point. 

The  question  is  not — my  point — the  question  is 
not  was  he  a  conscientious  objector,  but  the  ques- 
tion is  this.  He  claimed  at  every  stage  of  his  proc- 
essing that  he  was  a  minister.  He  was  attempting 
to  show  that  he  was  a  conscientious  objector  be- 
cause he  was  a  minister,  not  because  he  was  a  paci- 
fist, not  because  he  was  a  philosophic  objector,  not 
because  of  some  purely  moral  code  but  because  of 
his  being  a  minister.  Now,  when  they  admit  that  he 
is 

The  Court:  Let  me  see  if  I  understand  you  cor- 
rectly. Wasn't  he  claiming  also  to  be  a  minister  of 
the  gospel  under  that  classification? 

Mr.  Tietz:  The  last  expression  of  the  Court  I 
don't  quite  understand. 

The  Court:  Wasn't  he  claiming  to  be  a  minister 
of  the  gospel  so  that  he  would  be  exempt  from  mili- 
tary service  instead  of  being  classified  as  a  con- 
scientious objector? 
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Mr.  Tietz:    Yes. 

The  Court:  Then  he  makes  the  statement  that 
he  also  claims  to  be  a  conscientious  objector  because 
he  is  a  minister. 

Mr.  Tietz :    Correct.  That  is  the  sole  basis  for  it. 

The  Court :  That  is  a  different  classification  than 
minister  of  the  gospel. 

Mr.  Tietz:     Exactly. 

The  Court:  Is  it  yoiu*  position  that  he  was  de- 
nied anything  in  that  respect? 

Mr.  Tietz:    Oh,  yes. 

The  Couii::  He  was  classified  as  a  conscientious 
objector  and  given  the  lowest  conscientious  objector 
classification,  or  highest,  whichever  way  you  want 
to  call  it.   [27] 

Mr.  Tietz:     Lowest. 

The  Court:  Lowest  one  that  could  be  given.  Now, 
how  was  he  prejudiced? 

Mr.  Tietz:  Because  the  4-D  minister's  classifi- 
cation is  lower,  and 

The  Court:  That  is  not  a  conscientious  objector 
classification. 

Mr.  Tietz:  No.  Let  me  finish  with  my  two  or 
three  minutc^s  of  argument  and  the  Coui*t  will  see 
my  point. 

The  Selective  Service*  System  is  re(iuired  to  class- 
ify each  registrant  in  the  lowest  classification  for 
which  his  evidcnice  fits  him,  and  4-T)  is  concededly 
lower  than  the  conscientious  objector  classification. 

The  Court:     Yes,  it  is  another  classification. 

]\rr.  Tietz:    Yes. 
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The  Court:  It  is  a  completely  exempt  classifi- 
cation. 

Mr.  Tietz:  Yes.  Now  when  his  evidence,  which 
tliis  was  the  chief  paii:,  this  was  the  otficial  part 
showing  that  the  reason  for  his  conscientious  ob- 
jection was  solely  his  ministry,  solely  his  ministry, 
not  pacifism  as  it  is  with  many  other  denominations, 
not  his  personal  code  and  so  on,  but  it  was  solely 
his  ministry,  and  then  the  Board  and  the  appellate 
system  comes  along  and  concedes  that  he  is  telling 
the  truth,  concedes  that  it  is  right,  that  he  is  a  con- 
scientious objector,  the  only  legal  basis  they  could 
have  put  it  on  was  his  [28]  ministry.  If  that  is  true 
— see,  I  am  making  some  fairly  big  jumps  in  my 
reasoning,  but  I  go  back  and  fit  them  in. 

The  Court:    I  follow  you  so  far. 

Mr.  Tietz:  But  if  that  is  true,  as  I  argue  that, 
it  is  implicit  in  the  finding  of  1-0  in  his  case  and 
practically  every  Jehovah  Witness  case,  that  it  is 
because  of  his  ministry  and  nothing  else,  then  they 
are  conceding  that  he  is  a  bona  fide  minister. 
(Further  argument.) 

Mr.  Foster:  Well,  if  the  Court  please,  appa- 
rently there  has  been  some  difficulty  about  this 
photostatic  copy.  I  might  say,  and  I  will  prove  in 
rel^uttal,  that  the  original  copy  goes  to  the  appeal 
board,  and  at  this  time  I  would  like  to  offer  to  sub- 
stitute the  original  back  for  the  photostat,  if  there 
is  any  question  about  the  completeness  of  the  photo- 
static copy.  This  Watchtower  magazine  referred  fn 
l'\'  counsel  is  in  the  original  file. 
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The  Court:  Yes,  it  is,  in  full.  And  the  photo- 
static coi)y  containing  the  front  page  also  refers  to 
certain  pages  of  the  pamphlet,  without  having  them 
photostated.  Now  that  pamphlet  is  an  issue — prob- 
ably there  were  a  number  of  copies  published — and 
whether  or  not  they  saw  fit  to  photostat  the  issue  to 
send  along  or  sent  another  copy,  is  another  ques- 
tion. But  the  proposition  you  are  going  to  make 
anyway  is  that  the  original  file  was  forwarded  in 
toto  and  that  this  photostatic  copy,  while  it  is  sub- 
stituted  

Mr.  Poster:  This  photostatic  copy  was  made  up 
purely  for  the  convenience  of  the  Court  in  this 
trial  and  for  the  convenience  of  the  United  States 
Attorney. 

Th(^  Court:  If  there  is  a  problem,  you  may  sub- 
stitute the  original  and  see  that  it  is  there  so  that 
it  will  be  in  the  file. 

As  a  matter  of  fact,  what  you  can  do,  Mr.  CU^'k, 
mark  tliat,  the  original,  and  we  will  just  keej)  this 
photostatic  copy  as  a  photostatic  coi)y  of  the  por- 
tion of  it,  and  the  original  will  be  in  e^adence  and 
it  will  be  Exhibit  1 — the  original  will  be  Exhil)it 
No.  1,  and  this  is  just  a  copy  of  Exhibit  1. 

Mr.  Tietz,  in  any  event,  I  am  going  to  have  to — 
if  that's  the  purpose  of  this  testimony — in  other 
words 

Mr.  Tietz:     That's  half  of  it. 

The  Court:    Let's  hear  the  other  half. 

Mr.  Tietz:     The  other  half 

The  Court:     T  will  have  to  sustain  the  objection 
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on  this  half  of  it.  In  other  words,  I  don't  think  that 
you  are  entitled  at  this  stage  of  the  proceeding  to 
go  behind  the  administrative  record  except  to  the 
(extent  that  it  would  show  that  this  man — would  go 
to  something  definite  that  had  to  do  with  whether 
or  not  he  got  due  process  or  whether  or  not  he  had 
some  right  or  privilege  denied  him.  I  am  not  here 
to  [30]  re-try  whether  the  draft  board  properly 
or  improi3erly  classified  him.  My  only  purpose  here 
is  to  determine  whether  or  not  he  was  given  due 
process  in  that  classification  and  whether  or  not 
there  was  a  basis  in  fact  for  the  classification  which 
was  so  made.  Those  are  the  only  two  things  I  have 
before  me. 

Mr.  Tietz:  That  perhaps  takes  care  of  the  other 
half,  too,  which  was  my  argument  that  he  should 
be  able  de  novo  in  this  court  to  go  into  the  whole 
matter. 

The  Court:    I  will  deny  that. 

Mr.  Foster:  If  Your  Honor  please,  I  would  like 
to  make  one  objection  for  the  record  so  I  can't  be 
caught  with  having  waived  it  if  this  matter  goes  on 
appeal,  and  that  is  I  am  going  to  object  to  the  in- 
troduction of  any  evidence  in  this  case  other  than 
that  concerned  with  his  reporting  for  induction  or 
reporting  to  work,  on  the  issue  in  the  indictment,  on 
tlie  grounds  that 

The  Court:  That  he  failed  to  exiiaust  his  admin- 
istrative remedies? 

Mr.  Foster:  Failed  to  exhaust  his  administrative 
remedies. 
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The  Court:  W(41,  that  objection  will  be  noted  for 
the  record.  But  the  objection  is  sustained,  in  any 
event,  because  I  am  not  going  to  re-hear  all  of  that 
matter,  Mr.  Tietz,  and  you  have  made  your  point 
now  and  you  can  go  fonvard.  If  there  is  anything 
that  go(»s  to  ])asis  in  fact  or  to  procedural  due 
procc^ss  or  due  process,  I  will  hear  it,  but  I  am  not 
going  to  hear  anything  else. 

Mr.  Tietz:  I  will  not — well,  not  to  argue  with 
the  Court,  ])ut  the  basis  in  fact  w^ould  be  the  w^hole 
situation. 

The  Court:    That  may  well  be  true. 

Mr.  Tietz:  I  have  only  one  more  point  that  I 
could  cover  with  this  witness. 

Q.  You  had  occasion  to  visit  your  local  board 
office  many  times,  I  believe?  A.     Yes,  I  did. 

Q.  And  when  you  were  there  did  you  have  occa- 
sion to  look  at  the  bulletin  board?  A.     Yes. 

Q.  Were  any  things  posted  on  the  bulletin 
board?  A.     Yes,  there  were. 

Q.    What  kind  of  things? 

A.  Oh,  there  was  one  I  remember,  a  piece  of 
paper  showing  the  different  classifications. 

Q.     Of  the  different  registrants,  you  mean? 

A.     Yes. 

Q.  Did  you  ever  see  anything  which  said,  ^^The 
following'  are  the  names  and  addresses  of  advisors 
to  registrants'',  giving  you  free  advice  or  anything 
like  that  ?  A.     No,  I  never.  [32] 

Q.  If  tliere  had  been  something  there,  would 
you  hav(^  seen  \t  1  A.     Yes,  I  l^elieve  I  would. 
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Cross  Examination 

Mr.  Foster:  Q.  You  remember  everything  that 
was  on  that  board  from  the  first  time  you  regis- 
tered? 

The  Couit:  Now,  Mr.  Foster,  I  don't  think  there 
is  any  necessity  of  going  into  it.  You  know  there 
is  none  posted  and  there  is  no  use  in  cross  examin- 
ing the  witness  on  that  subject.  Both  the  clerk  and 
Col.  Ferrill  have  testified  that  there  weren't  any 
such,  and  it  is  immaterial  to  me  whether  he  saw  it 
or  didn't  see  it  because  there  wasn't  anything  there. 

Mr.  Foster:  Q.  Well  now,  Mr.  Uffelman,  are 
you  familiar  with  where  the  desk  is  of  the  clerk  of 
the  local  board  ?  A.     Yes,  I  am. 

Q.    Where  is  it? 

A.  Well,  on  entering  it  is  over  to  the  left  about 
two 

Q.  Have  you  ever  gone  to  that  desk  and  dis- 
cussed matters  with  the  clerk  of  the  local  board? 

A.     Yes,  I  did  at  one  time. 

Q.     At  one  time?  A.     Yes. 

Q.  And  where  you  were  sitting  right  next  to  the 
desk — did  you  sit  down  next  to  the  desk  and  discuss 
the  matters  that  you  had  with  her  or  did  you  stand 
u])  and  talk  to  her? 

A.  I  sat  at  the  desk  and  copied  things  from  my 
file.  I  wasn't  [33]  pai-ticularly  interested 

Q.  Did  you  notice  on  the  desk  there  the  names 
of  the  government  appeal  agent  and  of  the  local 
board  members?  A.     No,  I  never. 


46  Wesley  Lawrence  Uffehnan  vs, 

(Testimony  of  Wesley  LaAvrence  Uffelman.) 

Q.    Did  you  look? 

A.    No,  I  never  looked. 

Q.  You  didn't  look,  you  didn't  look  over — .  Did 
you  notice  any  papers  on  her  desk  that  were  at- 
tached to  the  desk? 

A.     Well,  that  was  way  back  in  1951. 

Q.     You  weren't  particularly  looking  for  that? 

A.     Not  at  that  time,  no. 

Q.  Now,  you  appealed  from  your  original  classi- 
fication 1-A,  didn't  you?  A.     What  was  that? 

Q.  Wlien  you  were  first  classified  1-A  back  in 
— what,  1951? A.     Somewhere  in  there. 

Q.     You  appealed  from  that? 

A.    Yes,  I  did. 

Q.     Did  anybody  advise  you  to  appeal? 

A.     Well,  I  knew  that  I  should  appeal. 

Q.     How  did  you  know? 

A.     Within  ten  days.  It  is  on  the  SS  form. 

Q.  It  is  right  on  the  form  that  tells  you  you 
should  appeal?  A.     Yes. 

Q.  Did  you  get  a  personal  appearance  at  that 
time?  [34] 

A.     Yes.  I  asked  for  a  personal  appearance. 

Q.  How  did  you  know  that  you  were  entitled  to 
a  personal  appearance?  Did  somebody  tell  you? 

A.  Yes,  T  liad  l)oen  told.  T  liave  a  copy  of  the 
Selective  Service  regulation. 

Q.     Wlio  was  it  that  told  you. 

A.     AYho  was  it  that  told  me? 

Q.     Yes. 

A.     The  leiral   counsel   for  Jc^hovah  Witnesses. 
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Q.  I  see.  Now,  have  you  consulted  with  the  legal 
counsel  of  Jehovah  Witnesses  from  time  to  time 
during  your  classification  period? 

A.    Yes,  I  have. 

Q.  On  that  last  classification  you  received,  did 
you  consult  with  him  at  that  time?  A.    Yes. 

Q.     What  was  that  counsel's  name? 

A.     Hagen  C.  Co\dngton. 

Q.  And  he  is  from  New  York  City,  is  that  cor- 
rect ?  A.     Yes. 

Q.  Now  on  direct  examination  you  discussed  an 
appearance  before  the  local  board.  When  did  that 
appearance  take  place? 

A.     You  have  reference  to  the  one  in  December? 

Q.  You  were  discussing  some  matters  that  you 
brought  two  witnesses [35] 

A.    Yes,  that  was  December  8. 

Q.    What  year?  A.     1953. 

Q.    1953?  A.    Yes. 

Q.  You  received  a  personal  appearance  in 
March,  did  you  not  ? 

The  Court:     '54. 

Mr.  Foster:    Q.     '54. 

A.  '54.  Well,  I  received  a  personal  appearance 
to  discuss  a  particular  job. 

Q.     That  was  on  March  9,  1954? 

A.     Possibly.  Well 

Q.    Wasn't  it? 

A.  I  think  it  was  on  the  8th.  And  I  submitted 
a  memoT'andum  as  to  what  took  place  the  9th. 

Q.     That's  right.  All  right.  Now,  did  you  bring 
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any  witnesses  at  this  time?  Perhaps  if  I  showed 
you  your  memorandum  of  what  hap])ened  there  tliat 
would   refresli   your  recollection    (handing  to  wit- 
ness). 

A.  All  ri2:ht  (examining  document).  I  believe  I 
brought  Mr.  Hendrickson,  but  he  didn't  come  in. 

Q.  You  didn't  ask  the  Board  to  examine  him 
at  that  time?  A.     No. 

Q.  And  the  other  time  you  brought  two  friends 
with  you?  A.     Yes.   [36] 

Q.     What  did  you  say  to  the  local  board  about  it? 

A.  I  told  them  that  I  had  Mr.  Hendrickson  and 
Mr,  Brc^se  waiting  and  that  I  would  like  to  have 
tlicMU  come  in. 

Q.     Is  that  all  you  said? 

A.  And  that  they  could  verify  the  things  that 
I  had  to  say  were  true. 

Q.  Did  you  tell  the  Board  they  were  friends  of* 
yours  ? 

A.  T  told  tlunn  that  they  were — that  Mr.  Brese 
was  a  minister  in  Sacramento  for  30  yeai^s  and  that 
Mr.  Hendrickson  was  tlu^  city  congregational — in 
charge  of  the  city  congregations. 

The  Court:     What  was  that  name,  Bi-ese? 

A.     Brese. 

The  Court:    B-r-e-s-e. 

A.     Yes. 

Mr.  Foster:  Q.  You  have  a  full  time  job  at 
the  ]^res(Mit  tim(\  do  you?  A.     Yes. 

Q.     What  is  that? 

A.     T  am  a  hod   carrier. 
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Q.  Were  you  a  hod  carrier  during  the  time  that 
you  were  chissified  1-0  this  last  time? 

A.    Yes,  I  was. 

Q.  Your  position  in  the  church  at  that  time  was 
advertising  servant,  was  it  not"? 

A.     Yes,  and  it  still  is.  [37] 

Q.  You  are  still  what  is  known  as  advertising 
servant  ? 

A.  Yes.  And  I  have  been  appointed  also  the 
territory  servant  in  charge  of 

Q.  I  noticed  you  submitted  a  sort  of  a  resume 
of  wiiat  the  organization  of  your  church  was,  didn't 
you?  You  listed  the  niunber  of  servants 

A.    Yes. 

Q.  As  I  recall,  advertising  servant  was  about 
fourth  or  fifth  on  the  list. 

A.    Yes,  it's  something  like  that. 

Q.     You  listed  them 

A.     I  just  listed  them  according  to 

Q.     According  to  their  importance? 

A.     No,  not  necessarily. 

Q.  Well,  the  congregational  servant  is  the  most 
important  member  of  the  congregation,  isn't  he? 
Isn't  he  the  leader? 

A.  He  is  the  leader.  There  are  three,  the  con- 
gregational servant  and  the  assistant  and  the  Bible 
study  ser^'ant,  they  are  the  three  that  are  more  or 
less  in  charge. 

Q.  And  you  are  the  advertising  servant  and  you 
conio  Ix'low  them,  is  that  ric^ht?  Tf  something  needs 
to  1)0  done,  they  tell   yon   what  to  do?  You  don't 
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tell  thc^ni  /  A.     Yes,  I  discuss  it  with  them. 

Q.     How  big  a  congregation  do  you  have? 

A.  At  the  i)resent  time  we  have  about  97  that 
are — what  I  [38]  mean  by  that,  those  that  are  active 
in  it. 

Q.    Active  in  the  work? 

A.  We  have  many  people  of  good  will.  They  are 
associated  at  times. 

Q.  Now  as  advertising  servant  you  are  in  charge 
of  the  literature,  aren't  you? 

A.    The  magazine. 

Q.  The  magazines.  And  do  you  assist  persons — 
do  you  assign  persons  out  to  sell  the  magazines,  and 
so  forth,  and  keep  them  supplied  with  magazines? 

A.  I  don't  assign  them  out.  I  am  just  in  charge 
of  the  magazines  and  they  come  to  me  in  my  name 
at  the  congregation,  and  I  see  to  it  that  they  are 
a])le  to  get  the  magazines  if  they  so  desire. 

Q.  Tn  other  words,  you  don't  tell  the  people 
where  they  are  to  sell  the  magazines,  you  just  take 
care  of  the  magazines  themselves? 

A.     That's  right. 

Q.  Who  does  tell  the  pc^ople  where  to  sell  the 
magazines  ? 

A.  Well,  we  have  cc^'tain  territory  within  our 
congregation's  boundaries,  and  there  are  many  con- 
gregations in  Sacramento,  and  we  liave  a  certain 
boundary  and  T  am  now  in  charge  of  the  territories, 
and  T  distribute  these  territories,  such  as  those 
that  want  them  would  come  in  and  ask  and  we  try 
to  regulate  them  close  to  their  homes  and  close  to 
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our  service  centers.   [39]  We  have  service  centers 
which  are  located  throughout  the  city  in  various 
homes. 

Q.     Do  you  deliver  the  magazines  yourself? 

A.  No.  We  have  the  little  room  in  l)ack  where 
they  come  to. 

Q.  Oh,  they  just  come  and  get  it.  Are  you  sta- 
tioned back  there  most  of  the  time? 

A.    Yes,  I  am  back  there  before  and  after  the 

Q.  You  help  them  when  they  come  in  and  bind 
u]^  the  magazines  for  them? 

A.     Sort  of  a  post  office  affair. 

Mr.  Foster:    I  see.  No  further  questions. 

Redirect  Examination 

Mr.  Tietz :  Q.  Mr.  Foster  keeps  using  the  word 
"selling  the  magazines".  Do  you  have  any  comment 
that  will  clarify  that  to  us?  Are  the  magazines 
sold? 

A.  No,  they  are  not.  There  is  a  small  contribu- 
tion asked  for  the  magazines  which  is  merely  to 
cover  the  cost  of  printing.  However,  there  is  no 
financial  gain  involved  on  the  individual's  part. 
Thoy  do  that  voluntarily  and  they  do  it  solely  for 
the  purpose  of  furthering  Bible  education,  because 
in  the  magazine  is  contained  a  systematic  way  of 
studying  the  Bible  and  for  the  purpose  of  going 
hm]se  to  houso  and  introducing  the  magazine  and 
nsT:ing  them  to  study  it  and  asking  a  small  con- 
tribution of  five  cents  for  the  magazine,  nv.d  if 
thf'v  can't   contribute   we   alwnvs   leave*   thoni    free. 
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Q.  Thank  yon.  Now  Mr.  Foster  asked  you  a])out 
the  congregation,  of  which  there  are  97  active  mis- 
sionaries and  ministers 

The  Court:  Mr.  Tietz,  we  are  past  recess  time. 
I  will  take  the  morning  recess  and  we  mil  go  on 
with  the  testimony.  I  don't  anticipate  it  will  take 
much  longer. 

Mr.  Tietz:  Three  more  minutes  of  this  and  we 
are  through. 

The  Court :    Well,  but  you  will  want  to  argue  the 
matter.  So  we  will  take  the  recess. 
(Short  recess  taken.) 

Mr.  Tietz:  Q.  You  were  asked  by  Mr.  Foster 
about  your  congregation  of  97  ministers.  Do  each  of 
those  ministers  have  any  other  congregation? 

A.    Yes. 

Q.    What  is  it? 

A.     It's  the  homes  of  the  people. 

Q.  Do  they  have  territories  or  do  they  just  go 
wherever  they  feel  like? 

A.  They  have  territories  that  we  assign  to  keep 
it  organized  so  that  it  is  worked — the  whole  city  is 
covered  systematically. 

Q.  So  they  each  have  two  congregations,  the  one 
of  the  congregation  of  ministers  and  the  one  of  the 
congregation  of  laymen  to  whom  they  regularly 
preach  ?  A.     Yes. 

Mr.  Tietz:    That  is  all.  [41] 

Mr.  Fost(M-:     No  further  (luestions. 
(Witness  excused.) 

Mr.  Tietz:    The  defense  rests. 
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The  Court:    Any  rebuttal? 

Mr.  Foster:     Yes,  Your  Honor,  one  witness. 

GEORGE  R.  FERRILL 

called  as  a  witness  on  behalf  of  the  Government,  in 
rebuttal,  having  been  previously  duly  sworn,  testi- 
fied further  as  follows: 

Direct  Examination 

Mr.  Foster:  Q.  Colonel,  would  you  say  once 
again  your  position  in  the  Selective  Service  Sys- 
tem? 

A.  I  am  the  personal  representative  of  the  state 
director  in  this  area,  commonly  known  as  the  co- 
ordinator. 

Q.  Are  you  familiar  with  Selective  Service  ap- 
peal procedures?  A.    Yes,  I  am. 

Q.  Can  you  tell  us  whether  or  not  the  original 
Selective  Service  file  is  sent  to  the  appeal  board 
from  an  adverse  situation  in  the  local  board? 

A.    Yes. 
m     Mr.  Tietz:    I  wish  to  make  an  objection  in  that 
the  usual  procedure  is  not  what  concerns  us  but 
what  concerns  us  in  this  particular  case. 

The  Court:  Overrule  the  objection.  Are  you 
going  to  produce  the  person  who  personally  sent 
it?  Is  she  here?  [42] 

Mr.  Foster:    Yes. 

The  Couii::     Proceed. 

Mr.  Foster:  Q.  Do  you  know  when,  in  the  usual 
case,  the  photostatic  copy  of  the  record  is  prepared  ? 
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A.  Well,  photostatic  coi)y  is  prepared  before  the 
indietnieiit  is  returned. 

Q.  Is  it  prepared  in  the  usual  Selective  Service 
cas(»  that  does  not  result  in  indictment? 

A.  It  is  prepared  before  it  is  presented  to  the 
Grand  Jury. 

Q.     Before  the  Grand  Juiy?        A.     That's  right. 

Q.  But  in  a  case  where  a  matter  is  merely  ap- 
pealed but  there  is  no  criminal  action  or  possibility 
of  criminal  action,  is  a  photostatic  copy  of  the  file 
made?  A.     No. 

Mr.  Foster:     No  further  questions. 

Cross  Examination 

Mr.  Tietz:  Q.  Has  it  not  come  to  your  atten- 
tion on  some  occasion  that  a  registrant  will  order 
a  photostatic  copy  of  the  file  long  before  any  crim- 
inal action  is  in  view? 

A.  He  might  order  it  from  state  headquarters. 
He  wouldn't  order  it  from  my  office. 

Mr.  Tietz:    That  is  all. 

Mr.  Poster:     No  further  questions. 
(Witness  excused.)   [43] 

LTLTJAN  Z.  REARLE 

called  as  a  witiK^ss  on  behalf  of  the  Government,  in 
rebuttal  havinix  be(Mi  previ(Misly  duly  sworn,  testified 
furtlKM'  as  follows: 

Direct  Examination 
Mr.  Fos1(  !•:     O.     Mrs.  Stearic,  are  vou  the  clerk 
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of  Local  Board  23?  A.     Yes,  I  am. 

Q.  Can  you  tell  whether  or  not  you  transmitted 
the  Selective  Service  record  or  file  of  Wesley  Uffel- 
man  to  the  appeal  board  from  the  local  board? 

A.    Yes,  the  complete  file. 

Q.  And  did  you  transmit  to  the  appeal  board 
a  photostatic  copy  or  the  original  record? 

A.    No. 

Q.  Was  a  photostatic  copy  of  that  record  pre- 
pared at  that  time? 

A.  Well,  I  don't  know  if  it  was  prepared  but  it 
always  stayed  in  the  local  board  office  until  it  is 
presented  in  court. 

Q.  Following  this  defendant's  last  appeal,  was 
a  full  photostatic  coj^y  prepared  of  this  record  that 
was  sent  to  the  appeal  board  ? 

A.  There  are  photostatic  copies  of  the  whole 
file. 

Q.     There  are  now?  A.    Yes. 

Q.    Were  there  then?  [44] 

A.  No,  I  don't  think  there  was  a  complete  copy 
of  the  photostats  at  that  time. 

Q.  There  was  a  photostatic  copy  of  the  record 
that  was  presented  on  the  prior  indictment? 

A.    Yes. 

Q.  But  there  was  no  photostatic  copy  of  the  rest 
of  the  material?  A.     That's  right. 

Mr.  Foster:     No  further  questions. 

Mr.  Tietz:  I  ask  that  a  bundle  of  photostatic 
co]jies  of  various  sizes,  most  of  them  being  8i/>  by 
11,  some  being  8%  hy  13  or  14,  some  being 
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The  Court:  You  don't  have  to  descrihe  them  in 
sizes. 

Mr.  Tietz:  Various  sizes — ])e  marked  for  iden- 
tification. 

The  Court:  All  right,  Defense  Exhibit  A  for 
identification. 

(Thereupon  group  of  photostats  was  marked 
Defendant's  Exhibit  A  for  identification.) 

Cross  Examination 

Mr.  Tietz:  Q.  Mrs.  Searle,  will  you  please  look 
over  Defense  Exhibit  A  and  tell  us  when  that  was 
made,  if  you  know? 

A.  Well,  I  believe  this  was  made  in  1953  be- 
fore the  registrant  was  classified  1-0.  I'm  not  sure, 
but  I  believe  that  was  it.  I  l)elieve. 

Q.  Can  you  give  us  any  explanation  why  it  is 
not  paginated,  [45]  why  it  differs  in  size? 

A.  Well,  I  don't  believe  this  was  made  by  our 
records  depot.  T  don't  know  where  this  came  from. 
T>ut  w(*  don't  usually.  This  is  the  first  file  T  liaM' 
seen  with  the  cover  sheet  in  this  order.  Ours  usu- 
ally come  lik(»  that   (indicating). 

Q.  Do  you  recall  personally  making  u]^  the  file 
foi*  transmittal  to  the  a])peal  l)oard  on  this  defend- 
ant's second  appeal? 

The  Comi  :  Talking  now  about  tli(^  second  n]> 
])('al,  now.  'i'liat's  tlu*  one  that's  involved  in  this 
case. 

A.  No.  Tli(^  ()]ie  that  is  i]ivolved  in  this  case, 
und(M'  the  1-0? 
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The  Court:    Yes. 

A.    Yes. 

Mr.  Tietz:  Q.  Would  you  like  to  have  before 
you  Government's  Exhibit  1  (handing  to  witness)  ? 
During  that  period,  that  month  or  two  at  that  time, 
did  you  have  other  appeals,  administrative  appeals, 
wlu^re  registrants  wanted  an  appeal  to  the  appeal 
board? 

A.  Well,  more  than  likely,  I  don't  remember  but 
l^robably  did.  I  usually  have  them. 

Q.  Well,  do  you  have  a  distinct  recollection  of 
getting  the  papers  ready  for  the  appeal  board  in 
this  Wesley  Uffelman  case? 

A.  Yes.  I  handled  all  the  records  of  the  clerk. 
I  do  all  the  transmitting  to  the  appeal  board. 

Q.  Do  you  remember  that  you  had  other  appeals 
at  that  time?  [46] 

A.     No,  I  don't  remember. 

Q.  Well,  in  this  particular  case  do  you  remem- 
ber the  documents  that  you  put  in  the  envelope  for 
transmittal  to  the  appeal  board?  A.     Yes. 

Q.  Well,  how  can  you  remember  the  documents 
of  this  case  when  you  don't  even  recall  the  names 
or  anything  about  the  other  appellate  cases  you  had 
at  the  same  time,  the  same  month  or  two? 

A.  Well,  this  case  has  come  up  so  often  that  I 
am  a  little  more  familiar  with  this  case. 

Q.  Do  you  recollect  that  if  all  the  papers  that 
were  sent  to  the  appeal  board  were  found  by  you  in 
the  cover  sheets  when  you  got  the  notice  of  ar^peal 
from  this  registrant? 
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A.  Yes,  all  the  records  remain  in  the  cover 
sheet.  They  ai'c  never  taken  out. 

Q.  Then  what  does  it  mean,  '*  getting  the  file 
ready  for  appeal"? 

A.  Well,  we  put  the  information  in  order  ac- 
cording to  date,  and  everything  is  in  order  with  the 
cover  sheet  on  top  of  the  file,  inside  on  top  of  the 
information  in  the  file,  with  the  letter  of  trans- 
mittal and  a  new  ai)peal  record. 

Q.  Do  yon  mean  that  the  file  is  not  in  chrono- 
logical order  at  all  times? 

A.     Well,  it  should  be  at  all  times,  yes.  [47] 

Q.  Well,  was  this  file  in  chronological  order 
when  this  defendant  said  he  w^anted  to  take  an  ap- 
peal? A.     Well,  it  should  have  been. 

Q.  I  am  just  asking  if  it  w^as.  Do  you  recollect 
it  was? 

A.  Well,  the  only  time  it  would  get  out  of  order 
would  be  during  a  board  meeting  where  perhaps  the 
board  members 

Q.  That  isn't  my  question.  Do  you  recollect  it 
was  in  order  or  it  wasn't  in  order? 

A.     Well,  I  don't  know. 

Q.  Do  you  recollect  what  you  did  to  the  file,  if 
anything',  Ix^fore  sending  the  whole  thing  off  to  the 
api)eal  ])oard? 

A.  Yes.  T  liave  to  go  through  it  and  check  it 
and  see  that  (everything  is  in  order. 

Q.  I  am  asking  you  what  you  did,  not  wliat  you 
have  to  do,  but  what  you  did. 
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A.  I  do  that  always  so  I  know  I  did  it  on  this 
case. 

Q.     You  know  you  went  through  this  file  ? 

A.    Yes. 

Q.  Did  you  change  any  of  the  papers  in  this  file 
from  one  position  to  another  position — that  is,  to 
get  them  in  chronological  order  or  for  any  other 
reason  of  your  own?        A.     No. 

Q.  You  mean  you  don't  recall  that  you  did  it 
or  that  you  didn't  check? 

A.     No,  I  don't  recall.  [48] 

Q.  Do  you  recall  at  this  moment  what  was  in 
that  file  w^ith  respect  to  the  dociunents  that  your 
registrant,  Wesley  Uffelman,  gave  the  Board? 

A.    No. 

Q.  You  know  he  gave  a  lot  of  little  leaflets  and 
such  things?  A.     Yes. 

Q.    A  lot  of  affidavits?  A.    Yes. 

Q.  And  you  have  no  independent  recollection 
about  any  of  those  things  ?  He  gave  a  magazine,  this 
one  we  have  been  talking  about  this  morning.  You 
heard  us  talk  about  this  in  court? 

A.     Those  things  all  remain  inside  the  file. 

Q.  Do  you  recollect  at  this  moment  that  when 
you  got  this  file  together  and  sent  it  on  that  that 
magazine  was  there? 

A.     Yes,  T  would  swear  to  it  that  it  was  there. 

Q.     What? 

A.     T  would  swear  to  it  that  it  was  there. 
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Q.  Do  you  remember  that?  You  remem])er  that 
))ut  you  don't  remember  about  the  other  things, 
isn't  that  right? 

A.  Well,  I  know  that  all  the  information  was 
there. 

Q.  Well,  how  did  you  know  that  there  was  sup- 
posed to  be  a  magazine  in  that  file?  Does  it  say 
some  place  there  in  the  summary  or  something  that 
"I  gave  a  magazine"  or  that  "He  gave  a  maga- 
zine"?  [49] 

A.  Well,  I  don't  know  but  I  remember  I  re- 
viewed the  files  so  much  that  I  do  know  that  that 
particular  magazine  was  there. 

Q.  You  mean  that  it  was  there  when  you  sent 
it  up  to  the  appeal  board?  A.     That's  right. 

Q.  Now,  do  you  recall  that  the  little  leaflets 
were  there  about  the  meetings  that  he  preached  at? 

A.     Yes,  they  were  all  there. 

Q.     The  original  ones  were  all  there? 

A.    Yes. 

Q.     How  many  were  there? 

A.     I  don't  know. 

Q.  Well,  if  he  gave  ten  and  you  found  five, 
would  you  know  that  there  were  five  missing? 

A.     No. 

Q.  Would  you  have  any  way  of  checking  as  to 
whether  there  were  supposed  to  be  {qh^. 

A.     No. 

Q.  Did  you  have  any  way  of  checking  that  there 
was  supi)osed  to  be  a  magazine?  A.     No. 
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Mr.   Tictz:     That  is  aU. 
Mr.  Foster:    No  further  questions. 
The  Court:    That  is  all,  Mrs.  Searle,  thank  you. 

(Witness  excused.)  [50] 

The  Court:    Anything  further? 

Mr.  Foster:    No. 

Mr.  Tietz :    I  am  ready  to  present  my  motion. 

The  Court:    Will  you  make  your  motions? 

Mr.  Tietz:  I  am  handing  the  clerk  the  original 
signed  copy  of  the  motion  and  giving  Mr.  Foster  a 
copy  of  the  motion. 

(Thereupon  motion  for  judgment  of  acquit- 
tal was  filed  with  the  Court.) 

(Thereupon  followed  argument.) 

The  Court:  I  will  set  April  15,  9:30  a.m.,  for 
decision;  and  if  the  decision  is  adverse,  we  might 
as  well  proceed  with  judgment  and  sentence  at  that 
time  and  dispose  of  the  whole  thing.  If  it  is  not, 
if  it  is  an  acquittal,  of  course  we  won't  have  any 
further  proceedings. 

That  will  l)e  the  order  in  the  matter. 

(Thereupon  the  matter  was  continued  to  April 
15,  1955,  9:30  a.m.,  for  decision  and  further 
necessary  action.) 

[Endorsed] :  Filed  May  26,  1955. 
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/s/  PAUL  P.  O'BRIEN, 
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the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14780 

WESLEY  LAWRENCE  UFFELMAN, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 

Appellant  will  rely  upon  the  followiiio-  points  in 
the  prosecution  of  his  appeal  from  tlu^  judgment 
entered   in  the   a])()ve   entitled   cause. 

I. 

Defendant  was  denied  ])rocedural  due  process  in 
that  the  local  board  failed  to  have  available  an 
Advisor   io   Ivegistvants    and    ti>    have    posted   con- 
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spicuously,  or  any  place,  the  names  and  addresses 
of  such  advisors,  as  required  by  the  Regulations, 
and  to  the  defendant's  prejudice. 

II. 

The  draft  board  lost  jurisdiction  to  order  ap- 
pellant to  report  for  induction  because  he  was 
denied  procedural  due  process  of  law  in  that  the 
Department  of  Justice  illegally  deprived  him  of  his 
right  to  an  investigation,  hearing,  report  and  re- 
commendation upon  his  claim  for  classification  as 
a  conscientious  objector,  contrary  to  Section  1626.25 
of  the  Selective  Service  Regulations  and  Section 
6(j)  of  the  Act. 

III. 

The  imdisputed  evidence  and  the  draft  board's 
records  show  that  the  local  board  deprived  the  de- 
fendant of  his  procedural  rights  to  due  process,  at 
his  personal  appearance  hearing  before  said  local 
board,  in  that  the  local  board  abused  its  discretion 
by  prohibiting  defendant  the  opportunity  to  use  a 
witness  he  brought  with  him,  said  witness  being 
prepared  to  testify  to  material  facts  not  then  or 
thereafter  a  part  of  defendant's  file. 

IV. 

The  local  board  upon  personal  appearance  de- 
prived defendant  of  a  full  and  fair  hearing  when  it 
limited  defendant  to  fifteen  minutes  to  discuss 
further  his  claim  for  classification  as  a  minister, 
which  was  in  violation  of  his  rights  giiaranteed  by 
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the  Regulations,  the  Act,   and  tlio   Fifth   Amend- 
ment. 

V. 

The  order  of  tlie  local  board  for  defendant  to 
})(^rforni  civilian  work  at  the  Los  Angeles  County 
Department  of  Charities  and  sections  1660.1  and 
1660.20  of  the  Selective  Service  Regulations  are  in 
contHct  witli  the  Act,  because  the  work  is  not  na- 
tional or  federal  work  as  required  by  the  Universal 
Military  Training  Service  Act. 

VI. 

The  Act,  as  construed  and  applied  by  the  regu- 
lations and  the  order,  calls  for  a  private  nonfederal 
labor  draft  for  the  performance  of  services  that 
are  not  exceptional  or  related  to  the  National  de- 
fense, in  violation  of  the  Thirteenth  Amendment  to 
the  United  States  Constitution. 

VII. 

Sections  1660.20  (d)  and  1660.30  of  Part  1660  of 
the  Regulations  are  contrary  to  the  First,  Fifth, 
Thirteenth  and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

VIIT. 

There  was  no  (^vidtMice  that  tlu^  W(U'k  to  which  ihc 
Selective  S(4*vice  System  assigncHl  the  defi^udant 
met  the  re(niii'(Mn(Mit  of  the  law. 

TX. 

The    (lovci'innc])!    lias    wholly    failed    ii^    ])rove   a 
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violation  of  the  Act  and  Regulations  by  the  de- 
fendant as  charged  in  the  indictment. 

/s/  J.  B.  TIETZ 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  June  14, 1955.  Paul  P.  O'Brien, 
Clerk. 
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JURISDICTION 

Tliis  is  an  appeal  from  a  judgment  rendered  and 
entered  by  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 
The  appellant  was  sentenced  to  custody  of  the  Attorney 
General  for  a  period  of  one  year  and  one  day.  [R  12- 
13]*  Title  18,  Section  3231,  United  States  Code  confers 
jurisdiction  in  the  district  court  over  the  prosecution 
of  this  case.  This  Court  has  jurisdiction  of  this  appeal 
under  Rule  27  (a)  (1)  and  (2)  of  the  Federal  Rules  of 
Criminal  Procedure.  The  notice  of  aj)peal  was  filed 
in  the  time  and  manner  required  by  law.     [R  14] 


*R  refers  to  the  printed  Transcript  of  Record. 
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STATEMENT  OF  THE  CASE 

Appellant  wajs  indicted  under  U.S.C,  Title  50,  App. 
Sec.  462  (Universal  IMilitary  Training  and  Service 
Act)  for  refusing  to  do  civilian  work,  as  ordered. 
[R  3-4] 

Appellant  pleaded  Not  Gruilty,  [K  5]  waived  jury 
trial  [R  6-7]  and  was  tried  on  March  17,  1955.  [H  7-  ] 
Aijpellant  was  convicted  by  Judge  Oliver  J.  Carter  on 
April  15,  1955,  [R  12-13]  and  sentenced  on  the  same 
day.  [R  12-13].  At  the  close  of  the  evidence,  a  Motion 
for  Judgment  of  Acquittal  was  made  and  argued  [R 
61]  and  denied  [K  12-13].  The  motion  contains  all  of 
the  grounds  that  the  appellant  relies  ui)on  for  reversal. 

THE  FACTS 

Appellant  registered  with  Local  Board  No.  23  and 
timely  filed  his  eight  page  Classification  Questionnaire 
on  May  2,  1949.  [Ex  5-     ]** 

In  it  he  showed  he  was  born  on  February  11,  1930 
and  that  he  was  ''a  student  preparing  for  the  ministry 
under  the  direction  of  Jehovah's  witnesses.''  [Ex  7] 
He  did  not  claim  at  that  time  that  he  was  either  a  regu- 
lar or  an  ordained  minister.  [Ex  7]  He  did  not  state 
what  classification  he  should  be  given,  at  the  place 
such  an  answer  was  invited  [Ex  11]  but  he  did  state 
that  he  was  studying  ''to  ])etter  learn  and  (jualily  for 


**Ex  refers  to  the  Cioveinnient's  exhibit,  the  selective  sei-vice  file  of  appellant. 
The  pagination  is  at  the  bottom  of  each  sheet  of  tlie  exhibit,  circled. 
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ministry/'  [Ex  11]  He  ^\as  single  and  workin.^-  forty 
hours  a  week  as  a  farmer.  [Ex  8-9]  He  asserted  that 
lie  was  a  conscientious  objector,  [Ex  11]  was  sent  the 
four-page  {Special  Form  for  Conscientious  Objectors 
on  June  27,  1949  which  he  completed  and  returned  on 
July  1,  1949  [Ex  13-  ];  he  was  not  classitied  until 
August  16,  1950;  on  that  date  w^as  classified  in  Cllass 
lY-E,  the  then  classification  for  the  ''complete"  con- 
scientious objector  registrant.  Class  IV-E  entailed  no 
burden  or  obligation  that  would  take  Uffelman  from 
his  then,  part-time  ministry  so  he  did  not  appeal.  He 
was  thereafter,  on  Nov.  14,  1951,  reclassifiied  l)y  the 
local  board  into  Class  1-A.  He  had  an  appearance 
i)efore  his  local  board  and  claimed  for  the  first  time 
that  he  should  have  the  IV-1)  minister's  classification 
[Ex  168]  because  he  had  become  a  ^'pioneer"  (that  is, 
full-time)  minister,  [Ex  177].  He  presented  some 
documentary,  corroborating  evidence.  [Ex  34-47] 
The  local  board  kept  him  in  Class  I-A  so  he  took  an 
appeal.  He  received  a  1-0*  from  the  appeal  board.  He 
appealed  to  the  Presidential  Appeal  Board  again  de- 
tailing why  he  wanted  the  IV-D  [Ex  82-84]  but  was 
])ut  back  in  Class  I-A  by  that  body.  He  was  ordered 
to  re[)ort  for  induction  into  the  armed  services,  refused 
to  sulnnit  to  induction,  was  prosecuted  and  acquitted. 
[Ex  12,  97] 

After  his  acciuittal  the  local  board  classifiied  him 
in  Class  I-O.   He  asked  for  a  pei'sonal  ajjpearance  be- 


*Class  10  had  become  the  new  desipnation  for  the  "romplete"  conscientious 
objector  in  1951  and  required  24  months  of  civilian  work,  as  ordered  by  the 
local    board. 


fore  the  local  board  [Ex  95]  and  received  one  on  De- 
cember 8,  1953.  [Ex  13]  He  brought  two  ministerial 
co-workers  to  this  hearing,  to  testify  for  liim  but  they 
were  refused  admission.  [K  32-33]  His  classification 
was  not  changed  by  the  local  lx)ard,  or  upon  ap])eal. 
Upon  appeal  his  claim  for  reclassification  was  not 
.^iveii  the  ''special  appellate  procedures.''  He  was  sub- 
sequently ordered  to  report  for  civilian  work;  lie  re- 
fused, was  indicted  and  convicted. 

At  no  time  during  appellant's  selective  service 
processing  did  the  local  board  post  the  names  and  ad- 
dresses of  Advisors  to  Registrants. 

QUESTIONS  PRESENTED  AND  HOW  RAISED 


The  record  shows  that  the  local  ))oard  never  posted 
the  names  and  addresses  of  Advisors  to  Kegistrant.s. 

The  question  presented  here  is  whether  the  faihire 
to  i)ost  the  names  and  addresses  of  Advisors  to  Regis- 
trants is  a  denial  of  due  process. 

I'he  (question  was  raised  by  motion  for  judgment  of 
acquittal  [R  7-11]  as  were  the  following  <|uesti()ns. 

II. 

The  rcH'oi'd  shows  that  when  the  appelhnit  [)erfected 
his  administrative  appeal  he  was  not  given  the  ''s])(M-ial 
a])pellate  procedure.'' 


The  <iiiestioii  i)resented  here  is  whether  such  ])vo- 
ceduivs  ai'('  tlie  ri.L>ht  oi*  soloctive  service  ro.o:istrants 
postured  as  was  this  appellant. 

III. 

The  record  shows  that  appellant  was  not  permitted 
to  bring  witnesses  to  his  hearing  before  the  local  board. 

The  question  presented  hc^re  is  whether  this  was 
an  abuse  of  discretion  and  of  such  gravity  that  it  is  a 
denial  of  due  process. 

SPECIFICATION  OF  ERRORS 

I. 

The  district  court  erred  in  failing  to  grant  the 
motion  for  judgment  of  acquittal. 

II. 

The  district  court  erred  in  convicting  the  appellant 
and  entering  a  judgment  of  guilty  against  him. 

SUMMARY  OF  ARGUMENT 

I. 

Appellant  was  deprived  of  the  Advisor  to  Regis- 
trants and  this  is  a  sufficient  denial  of  a  procedural 
right  to  constitute  a  denial  of  due  process. 

The  trial  court  found  that  his  local  board  did  not 
post  the  names  and  addresses  of  Advisors  to  Regis- 
trants on  the  office  Inilletin  board. 


The  law  requires  the  posting  [§1604.41  of  32  C.F.R.] 
and  this  Coiu*t  lias  declared  that  failure  to  post  pre- 
sents a  problem  of  due  process.  Cliernekoff  vs.  United 
States,  219  F.  2d  721,  724.  Also,  it  is  so  serious  a  de- 
parture that  an  administrative  appeal  doesn't  cure  the 
defect.  Ibid  and  Franlis  vs.  United  States,  9  Cir.,  1954, 
216  F.  2d  266. 

II. 

When  appellant  was  deprived  of  the  special  a])pel- 
lale  i)rocedures  the  Selective  Service  System  lost  juris- 
diction to  order  Imn  to  report  for  civilian  work. 

The  only  reasonable  interpretation  of  the  Act  of 
Congress  is  that  it  was  intended  that  every  registrant 
perfecting  an  administrative  appeal  involving  a  con- 
scientious objection  claim  should  have  the  special  ap- 
pellate procedures.  Otherwise,  the  registrant  denied 
the  conscientious  objector  classification  by  the  local 
board  would  have  greater  rights  and  opportunities 
than  the  one  recognized  as  a  sincere  objector  by  the 
local  ]x)ard. 

This  Court  has  so  construed  the  Act  and  the  regu- 
lation in  Sterrett  vs.  United  States,  9  Cir.,  216  F.  2d 
()59:  "In  view  of  what  we  here  hold,  not  only  was  the 
Department  of  Justice  in  error  in  refusing  to  hold  a 
hearing  but  so  nuicli  of  the  Regulation  as  would  pur- 
l)ort  to  deny  such  a  luuiring  to  these  registrants  was 
itself  unauthorized  by  the  statute."  [665].  Also  see 
Bates  vs.  United  States,  75  S.  Ct.  529  and  Ve  Moss  vs. 
United  States,  75  S.  Ct.  659. 
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III. 

The  appearance  Before  Local  Board  held  on  De- 
cember 8,  1953  was  unfair. 

A  hearing  that  doesn't  give  reasonable  oppoi-tunity 
to  present  evidence  is  unfair.  There  is  no  adequate 
substitute  for  oral  presentation  when  oral  presentation 
is  permitted.  The  reguh\tion  permitted  oral  presenta- 
tion. The  local  board  abused  its  discretion  in  refusing 
entrance  to  the  two  mature  co-ministers  who  could  have 
authoritatively  corroborated  appellant's  testimony  and 
aided  him  in  the  right  given  him  by  the  regulation, 
namely,  to  discuss,  argue,  and  point  out  the  weight  of 
material  in  his  file.  The  cases  dealing  with  this  point 
support  appellant's  argument  that  the  board  abused  its 
discretion. 

ARGUMENT 

I. 

APPELLANT  WAS  DEPRIVED  OF  THE  ADVISOR 
TO  REGISTRANTS.  THIS  WAS  A  DENIAL  OF 
PROCEDURAL  DUE  PROCESS. 

It  is  indisputable  that  appellant's  local  board  did 
not  post  the  names  and  addresses  of  Advisors  to  Regis- 
trants.   The  Court  so  found: 

*^  Cross  Examination 

^'MR.  FOSTER:  Q.  You  remember  every- 
thing that  was  on  that  board  from  the  first  time 
you  registered  i 
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THE  COURT :  Xow,  Mr.  Foster,  I  don't  think 
there  is  any  necessity  of  uoiiig  into  it.  You  know 
there  is  none  posted  and  there  is  no  use  in  cross 
examining-  the  witness  on  that  subject.  J3oth  the 
clerk  and  Col.  Ferrill  have  testified  that  there 
weren't  any  such,  and  it  is  immaterial  to  me 
whether  he  saw  it  or  didn't  see  it  because  there 
wasn't  anything  there.''  [R  45] 

Under  the  law,  during  all  the  period  of  appellant's 
selective  service  processing,  it  was  essential  to  due 
process  that  the  local  board  post  the  names  and  ad- 
dresses of  Advisors  to  Registrants. 

At  all  times  concerned,  32  C.F.R.  §1604.41  read  as 
follows : 

-ADVISORS  TO  REGISTRANTS 
1604.41  APPOINTMENT  AND  DUTIES.— 
^'Advisors  to  registrants  shall  be  appointed  ])y  the 
Director  of  Selective  Service  upon  recommenda- 
tion of  the  State  Director  of  Selective  Sc^rvice  to 
advise  and  assist  registrants  in  the  preparation  of 
questionnaires  and  other  selective  service  fonns 
and  to  advise  registrants  on  other  matters  relating 
to  their  liabilities  under  the  Selective  Service  law. 
Every  person  so  appointed  should  l)e  at  least  30 
years  of  age.  The  names  and  addresses  of  advisors 
to  registrants  within  the  local  board  area  shall  l)e 
conspicuously  posted  in  the  local  board  office." 

On  Jamiary  31,  1955  E.O.  No.  10594  changed 
§1604.41  of  the  Selective  Service  Regulations  by  mak- 
ing the  appointment  of  Advisor  permissive  instead  of 


mandatory.  The  change  oT  vn^i  word  in  the  regulation 
'•shall"  to  ''may''  indicates  a  prescient  anticipation  of 
ihis  Court's  February  24,  1955  Chernekoff*  opinion; 
the  briefs  were  in,  oral  argument  had  been  heard  and 
the  handwriting  was  on  the  walL 

A  trial  court  (the  later  of  the  only  two  other  deci- 
sions on  this  point  that  have  been  reported)  has  reached 
the  same  conclusion  as  did  this  Court  in  Chernekoff: 

**At  no  time  does  it  appear  that  he  was  apprised 
of  his  right  to  consult  with  a  Selective  Service 
advisor  as  provided  for  in  the  regulations,  nor  did 
he  see  any  notice  posted  in  the  premises  occu])ied 
by  the  board  informing  him  of  such  right,  nor  w^as 
any  such  notice  called  to  his  attention.  None  of 
this  testimony  was  controverted  by  the  Govern- 
ment.'' 

rnitcd  States  vs.  Giessel,  129  F.  Supp.  223,  225. 

But  see  the  earlier  one :  Vorn  vs.  United  States,  121 
F.  Supp.  171.  Dorn  had  failed  to  exhaust  his  adminis- 
trative remedies,  however. 

This  type  of  failure  on  the  part  of  a  local  board  is 
of  such  a  serious  nature  that  it  alone  is  a  denial  of  due 
process  and  no  administrative  appellate  procedure  or 
decision  can  cure  the  defect.  This  Court  has  so  indi- 
cated in  Chernekoff  J  sitpra,  page  724,  citing  Franks  vs. 
rnited  States,  9  Cir.,  1954,  216  F.  2d  266. 

Deprivation  of  such  an  important  procedural  op- 
portunity' sliould  be  considered  a  jurisdictional  matter 


*Chcrnekoff  is.  United  Stales,  <J  Cir.,  219  F.2  721,  722,  724. 
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much  as  deprivation  of  iiuiice  of  classification  with  its 
concurrent  notices  of  rights  to  a  pei^sonal  hearing  and 
to  an  appeal,  it  is  more  than  a  mere  cleiical  error. 
^Since  the  scope  of  review  in  selective  service  prosecu- 
tions is  so  limited,  procedural  due  process  should  ])c 
strictly  adhered  to.  in  fact,  the  rule  is  stated  in 
N.L.R.B,  vs.  Cherry  Cotton  Mills,  5th  Cir.,  98  F.  2d 
444,  446,  as  well  as  in  many  other  cases,  that  where  the 
scope  of  review  is  very  narrow  and  restricted  then  there 
is  special  need  for  an  insistence  on  strict  compliance 
with  the  procedural  safeguards. 

The  failure  to  provide  the  registrant  an  essential 
protection,  a  protection  specifically  required  by  the 
regulation  then  in  effect,  results  in  a  jurisdictional 
failure. 

St.  Joseph  Stock  yards  vs.  U.  S.,  298  U.  S.  38; 

Yam<itoga  vs.  Fisher,  i89  U.  S.  SQ:, 

U.  S.  vs.  Laier,  52  P.  Supp.  392 ; 

U.  S.  vs.  Peterson,  53  F.  Supp.  760; 

U.  S.  ex  rel.  Baijly  vs.  Record,  5i  F.  Sui)p.  507, 
515. 

it  is  settled  that  due  process  within  an  administra- 
tive agency  requires  that  those  administering  it  strictly 
follow  protective  regulations. 

it  is  evident  from  the  cross-examination  of  appel- 
lant that  the  (jovernment  believes  the  mere  existence 
of  officials  (particularly  the  full-time  clerk)  willinuand 
able  to  hel])  the  registrant,  is  sufficient  compliance  with 
the  regulation. 
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The  postiuji  on  the  bulletin  board  is  the  essential 
portion  of  the  regulation.  It  is  eonceded  ])y  ai)i)ellant 
that  every  local  board  has  many  officials  more  or  less 
available  for  giving  advice  to  registrants;  a  posting 
on  the  bulletin  board  of  such  fact,  ivith  their  nmnes  and 
addresses  perhaps  would  meet  the  requirement  of  the 
regulation.  Partial  comj^liance  is  no  compliance.  There 
is  no  evidence  that  the  ''availability"  of  the  many 
selective  service  functionaries,  for  free  advice  with 
respect  to  the  varied  problems  of  a  registrant  was  con- 
veyed, actually  or  constructively,  to  appellant. 

''Q.  Did  you  notice  on  the  desk  there  the 
names  of  the  Government  appeal  agent  and  of  the 
local  board  members? 

^^A.     No,  I  never."  [R  45] 

Further,  certain  facts  nmst  not  be  overlooked.  Re- 
grettable as  it  may  be  the  numerous  cases  before  this 
Court  generally  show  that  the  relationship  between 
the  religious  objector  and  the  clerk  has  become  an  ad- 
versary proceeding.  She  is  overburdened  with  detail, 
ever  aware  of  the  obligation  of  her  board  to  meet  its 
(juota  and  is  often  personally  antipathetic  to  the  objec- 
tor's claim  for  exemption  from  military  service.  He 
either  senses  this  or  soon  comes  to  believe  it  through 
his  or  his  friend's  experience.  Consequently  he  doesn't 
consider  the  clerk  or  the  board  members  ^^on  his  side." 
Also,  he  has  heard  [this  appellant  actually  learned] 
that  lawyers  giving  specialized  service  and  individual 
attention  cost  money.  True,  he  can  borrow  from  his 
relatives  when  he  faces  a  felony  indictment.   13ut  bor- 
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row  for  advice?  *'Seo  the  CongTcgation  Servant  or 
write  New  York",  he  is  told.  Realizing  all  this  the  pro- 
mulgators of  the  regulations  provided  for  Advisors 
and  stipulated  that  their  availability-for-free  should  be 
brought  to  the  attention  of  the  registrant  by  a  posiinij 
of  the  fact  of  their  existence  plus  their  names  and  ad- 
dresses. 

It  must  be  recalled  that  under  the  selective  ser\ice 
regulation  it  is  forbidden  to  allow  the  defendant  to 
have  counsel  before  the  board.  [§lG24.1(b)]  He  has 
no  right  of  counsel  and  cannot  insist  on  a  lawyer  being 
present.  See  United  States  vs.  Pitt,  3rd  Cir.,  1944,  144 
F.  2d  169;  Niznik  vs.  United  States,  6th  Cir.,  1949,  173 
V.  2d  328.  Since  the  registrant  does  not  have  a  lawyer 
when  he  appears  before  the  local  board  for  his  hearing, 
this  of  necessity  means  that  he  must  have  advice  in 
the  making  of  a  record  on  which  he  is  later  to  ])e  tried 
for  a  felony.  While  posting  is  constructive  notice,  the 
failure  to  give  it  is  no  less  a  violation  of  procedural 
due  process  than  is  the  failure  to  give  actual  notice 
when  actual  notice  is  required  by  the  regulations. 
A\Tien  actual  notice  is  required,  failure  to  give  it  has 
been  found  fatal.  See  United  States  vs.  Fry,  2d  Cir., 
1953,  203  F.  2d  638;  United  States  vs.  Stiles,  3rd  C^ir., 
1948,  169  F.  2d  455. 

An  unreported  decision  by  Judge  Peirson  Hall  in 
United  States  vs.  Kariakin,  No.  23223,  S.D.  California, 
January  12,  1954,  further  supports  appellant: 

*'MH.  TIETZ:    Your  Honor  has  heard  me  en 
all  the  material  i)oints  that  I  wish  to  i)rcscnt. 
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THE  COURT:    Vei}  well. 

I  cUii  inclined  to  think  that  your  point  is  ^ood 
in  connection  with  the  matter  ot*  not  being  properl}' 
advised  of  his  rights.  You  call  it  a  matter  of  de- 
fective notice. 

MR.  TIETZ:    Yes,  sir. 

THE  COURT :  I  do  not  know  that  it  could  ])e 
so  classified  as  a  defective  notice  because  I  do  not 
know  that  they  are  required  by  any  regulation  to 
give  a  notice  which  includes  that. 

MR.  TIETZ:  But  they  do.  That  is  what  I 
was  trying  to  establish. 

THE  COURT :  They  do  that  as  a  matter  of 
practice  and  it  is  not — in  other  words,  I  do  not 
think  the  practice  can  result  in  the  creation  of  a 
right  to  a  person  to  conmiit  a  crime,  but  1  do  think 
that  under  the  regulations  and  tlie  SelcM-tive  Serv- 
ice proc(Hlure  that  these  men  are  (entitled  to  liav(^ 
advisoi's  and  ])ersons  performing  the  function  of 
advisors  and  they  ai'(^  (Mititled  to  ])e  able  to  look  to 
them  for  advice  and  to  be  told  by  them  what  their 
rights  were.  In  this  case  he  was  entitled  as  a  mat- 
ter of  right  to  receive  the  fair  smnmary  of  the 
adverse  testimony  if  he  requested  it,  but  he  was 
never  advised  that  he  had  the  right  to  request  it, 
either  hy  the  notice  and  the  fact  that  they  do  now 
contain  that  notice,  which  I  understand  you  stipu- 
lated to  is  evidence  that  the  Selective  Service  Sys- 
tem recognizes  that  they  are  entitled  to  have  that 
advice  and  were  entitled  to  have  that  advice. 

For  that  reason  I  think  that  tlie  defendant  here 
was  deprived  of  his  right  to  that  advice  and  that 
the  regulations  w^re  not  followed  in  that  respect 


and  he  should  Ix'  aiiu  is  ac(iiiitted,  and  his  l)()iid 
is  exonerated. 

MR.    TiETZ:     Thanlv    you."     [underscoring 
supplied] 

It  is  submitted  that  the  faihire  to  post  the  names  and 
addresses  of  Advisors  to  Registrants,  as  required  by 
the  regiilations,  requires  a  reversal  of  the  judgment  of 
conviction. 

II. 

THE  DRAFT  BOARD  LOST  JURISDICTION  TO 
ORDER  APPELLANT  TO  REPORT  FOR  IN- 
DUCTION BECAUSE  HE  WAS  DENIED  PRO- 
CEDURAL  DUE  PROCESS  OF  LAW  IN  THAT 
HE  WAS  ILLEGALLY  DEPRIVED  OF  HIS 
RIGHT  TO  AN  INVESTIGATION,  HEARING, 
REPORT  AND  RECOMMENDATION,  UPON  HIS 
ADMINISTRATIVE  APPEAL  CONTRARY  TO 
SECTION  6 (J)  OF  THE  ACT. 

The  record  indisputably  shows  the  following  two 
facts : 

1.  In  1952  when  appellant  was  given  an  adminis- 
trative appeal  he  iva^  given  the  *' special  appel- 
late procedures''  provided  in  §1G2().25  of  the 
Selective  Service  Regiilations.  The  file  shows 
that  in  the  eight  months  between  his  reclassifica- 
tion by  the  local  board  and  his  reclassitication 
by  the  appeal  board,  the  FBI  investigated  his 
current  status,  a  Hearing  Officer  of  the  Depart- 
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meiit  of  Justice  inteiMewed  him  at  length  and 
the  Attorney  General  made  a  recommendation, 
based  on  the  foregoing,  to  the  appeal  board.  [Ex 
53,  59,  60-63] 

2.  In  1953,  when  appellant  was  given  another  ad- 
ministrative appeal  (from  the  December  10, 1953 
notice  that  he  was  retained  in  the  midesired  I-O 
classification)  he  ivds  not  given  the  *' special  ap- 
pellate procedures''  to  aid  in  determining  his 
current  status  but  was  promptly  reclassified  in 
the  same  Class  1-0  by  the  appeal  ]x)ard  on  Janu- 
ary 7,  1954  [Ex  12]. 

It  is  appellant's  position  that  he  should  have  been 
given  the  special  appellate  procedures  on  the  1953 
appeal;  that  it'  he  must  also  show  he  was  prejudiced  by 
the  failure  to  do  so  he  has  done  this. 

The  whole  policy  of  the  draft  law  is  directed  to 
classification  according  to  status.  The  law  recognizes 
that  status  changes:  32  C.F.K.  1625.1  ''(a)  No  classifi- 
cation is  permanent."  Appellant  had  filed  considerable 
new  material  and  much  had  transpired  in  the  year 
after  the  first  appeal.  Appellant  was  entitled  to  Ik* 
judged  on  a  full  and  up-to-date  record.  The  law  re- 
quires it. 

The  '*law"  on  this  point  includes  the  Act,  the  Regu- 
lations, and  the  decisions  of  this  Court. 

It  is  appellant's  position  that 

1.  The  Act,  which  has  been  the  same  at  all  times 
since  1948,  supports  his  contention; 
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2.  The  regiilatioii,  wliieh  lias  underuoiic  tlirec 
changes,  and  wliich  seeiiiiiiuiy  for))ids  a|)[)el- 
lant's  contention,  must  ^ive  way  to  the  AcX. 

This  Court's  decision  in  Stcrrett  vs.  United  States, 
9  Cir.,  216  F.  2d  659,  supports  his  almve  contentions 
and  should  l)e  followed. 

1.  The  Act  is  concerned  with  this  type  of  appeal  and, 
as  thoughtfully  construed,  supports  appellant's 
contention. 

Section  6(j)  of  the  Act  reads  in  part: 

**Any  person  claiming  exemption  i'loni  coiiihat- 
ant  training-  and  service  because  of  such  consci(>n- 
tious  objections  shall,  if  such  claim  is  not  sustained 
by  th(»  local  board,  be  entitled  to  an  appeal  to  the 
appropriate  appeal  board.  Upon  the  filing  of  such 
appeal,  the  appeal  board  shall  refer  any  such  claim 
to  the  Department  of  Justice  for  incjuiry  and  hear- 
ing. The  J)e])artment  of  Justice,  after  appro])riate 
inquiry,  shall  hold  a  hearing  with  respect  to  the 
character  and  good  faith  of  the  objections  of  the 
person  concerned,  and  such  person  shall  be  notified 
of  the  time  and  place  of  such  hearing.  The  De- 
partment of  Justice  shall,  after  such  hearing,  if 
the  objections  are  found  to  be  sustained,  recom- 
mend to  the  appeal  board  that  (1)  if  the  objector 
is  inducted  into  the  armed  forces  under  this  title, 
he  shall  be  assigned  to  noncombatant  service  as 
defined  h\  the  President,  or  (2)  if  the  objector  is 
found  to  be  conscientiously  opposed  to  participa- 
tion in  such  noncombatant  service,  he  shall  in  lieu 
of  such  induction  be  ordered  by  his  local  l)oard. 
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suhjivt  to  such  regulations  as  the  President  may 
prescribe  to  perlorni  for  a  period  equal  to  the 
period  prescribed  in  section  4(b)  such  civilian 
work  contributing  to  the  maintenance  of  the  na- 
tional health,  safety,  or  interest  as  the  local  board 
may  deem  appropriate  and  any  such  person  who 
knowingl}'  fails  or  neglects  to  ol)ey  any  such  order 
from  his  local  board  shall  be  deemed,  for  the  pur- 
poses of  section  12  of  this  title,  to  have  knowingly 
failed  or  neglected  to  perform  a  duty  required  of 
him  mider  tliis  title.  If  after  such  hearing  the 
Department  of  Justice  finds  that  his  objections  are 
not  sustained,  it  shall  recommend  to  the  appeal 
board  that  such  objections  be  not  sustained.  The 
appeal  board  shall,  in  making  its  decision,  give 
consideration  to  but  shall  not  be  bound  to  follow, 
the  recommendation  of  the  Department  of  Justice 
together  with  the  record  on  appeal  from  the  local 
board.'' 

Section  6(j)  shows  that  Congress  is  concerned  with 
the  protection  of  the  rights  it  has  given  the  religious 
objector,  giving  him  also  (and  him  alone)  certain 
special  appellate  provisions.  However,  it  also  seems 
to  show  (and  this  misled  the  Department  of  Justice) 
that  the  special  appellate  procedures  are  only  for  reg- 
istrants whose  claims  are  not  sustained  by  the  local 
lx)ard.  It  will  be  necessary  to  deal  with  this  misconcep- 
tion in  this  brief. 

No  reason  is  disclosed  by  the  file  why  this  appellant 
was  not  given  the  special  a])pellate  procedures.  In 
other  instances  of  such  deprivation   [see  Sterrett  vs. 
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Unitocl  States,  supra,  and  De  Moss  vs.  lititcd  States, 
75  S.  Ct.  659;  also  sec  Bates  vs.  Vnited  States.  75  S.  Ct. 
529  where  the  Supreme  Court  went  a  step  further]  it 
was  argued  by  the  Cxovernnient  that  the  special  ])ro- 
cedures  were  to  be  i^iven  only  where  the  local  board 
had  not  given  the  registrant  the  1-0  ckissitieation. 
Doubtless,  similar  reasoning  applied  here.  Howexer, 
the  reason  is  unimportant;  the  deprivation  is  a  Fact 
and,  as  appellant  argues,  constitutes  a  denial  of  the  due 
process  granted  by  the  Act. 

When  appellant  was  deprived  of  the  special  ajjpel- 
late  procedures  the  Selective  Service  System  lost 
jurisdiction  over  him.  There  is  a  great  difference  be- 
tween the  scope  of  review  for  the  purpose  of  upsetting 
a  determination  by  a  draft  board  and  the  scope  of  re- 
view of  the  determination  of  some  other  administrative 
agencies.  The  scope  of  review  permitted  in  draft 
cases  is  limited  to  that  allowed  in  deportation  cases. 
(See  the  cases  cited  in  footnote  14  of  the  Estep  case, 
327  U.  S.  114, 123,  66  S.  Ct.  423  (1946).)  Notwithstand- 
ing this  limitation  placed  on  the  judicial  review  of  an 
administrative  determination,  the  fact  remains  that 
procedural  due  process  of  law  nmst  be  strictly  adhered 
to.  The  rule  is  stated  in  N.L.R.B.  vs.  (lierri/  Cotton 
Mills,  5th  Cir.,  1938,  98  F.  2d  444,  446,  that  where  the 
scope  of  review  is  very  narrow  and  restricted,  tlu^n  the 
need  is  created  for  an  insistence  on  strict  coin])liaiice 
with  the  procedural  provisions.  This  is  true  even  in 
draft  cases.  (See  Ver  Mehren  vs.  Sinni/er,  8th  Cir., 
1929,  36  F.  2d  876,  881,  and  United  States  vs.  Zieber, 
3rd  Cir.,  1947,  161  F.  2d  90,  92.)    Tliese  cases  hold  that 
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there  must  he  a  full  and  .strict  compliance  with  the 
procedural  provisions.  There  are  many  other  cases  in- 
\-olving  procedural  violations  that  support  this  rule. 

in  the  Stenett  and  Dc  Moss  cases,  supra,  the  regis- 
trans  were  deprived  of  their  local-board-given  I-O 
classifications  by  the  appeal  boards;  appellant  Uff el- 
man  was  not  but  this  is  not  a  distinguishable  differ- 
ence. First,  no  one  could  foretell  that  Uffelman  would 
not  be  given  a  less  desirable  classification  by  the  appeal 
board.  Second,  his  claim  involved  conscientious  objec- 
tion, the  same  as  and  as  much  as  Sterrett's  and  De 
Moss':  None  belonged  to  any  of  the  124  pacifist-pro- 
ducing sects ;  each  was  one  of  Jehovah's  witnesses ;  each 
was  a  conscientious  objector  to  participation  in  war 
for  the  identical  reason:  his  irrevocable  eonmiitment 
to  his  ministry.  [Ex  84-85]  No  other  reason  was  in- 
A'olved.  His  conscientious  objection  was  inseiDarable 
from  his  ministry  claim  and  was  solely  based  on  it; 
much  of  the  evidence  of  his  ministry  activity  supported 
his  conscientious  objector  claim;  all  the  evidence  on  his 
conscientious  objections  supported  his  ministry  clahn. 
Therefore,  it  is  miquestionable  that  his  appeal  had  a 
conscientious  objector  clahn  in  it. 

Finally,  it  nmst  not  be  overlooked  that  the  effect  of 
every  appeal  is  '^to  place  the  question  of  his  pro])er 
classification  in  its  entirety  before  the  appeal  board, 
and  that  the  regulations  required  the  lx)ard  to  review 
the  case  and  the  re,L» istrant 's  whole  record  de  'novo." 
Cox  vs.  Wedemejjer,  9th  Cir.,  192  F.  2d  920,  922,  quoted 
approvingly  in  Sterrett,  supra,  6(33.  Thus,  Uffelman 's 
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claim  was  before  the  ai^^eal  hoard  with  two  i)ossihili- 
ties  other  tlian  the  I-O  coiitiimatiou  that  aetually  re- 
sulted: 1)  He  could  have  l)eeii  ''demoted"  to  a  so- 
called  higher  classification  [as  were  Sterrett  and  De 
Moss] ;  such  demotion  has  not  been  infrequent.  See  this 
Court's  reversals,  upon  confession  of  error,  in  the  cases 
of  Kite  rs.  United  States,  No.  14827;  Warren  vs. 
I  uited  States,  No.  14828,  Padcjett  vs.  United  States,  No. 
14829,  Broivn  vs.  United  States,  No.  14830;  and  2)  He 
could  have  been  given  his  desired  IV-l)  classification 
either  because  of  the  evidence  already  in  the  tile  or  be- 
cause of  it  i)lus  the  new  evidence  and  opinions  pro- 
cured by  the  special  appellate  procedures.  However, 
the  facts  nonnally  revealed  by  an  up-to-date  FBI 
investigation  and  Hearing  Officer  Hearing,  ])lus  the* 
educated  opinions  of  the  Hearhig  Officer  and  the  At- 
torney General  were  neved  developed  and  the  appeal 
board  and  this  appellant  Ijoth  were  deprived  of  their 
benefit. 

Appellant  w^as  injured.  As  noted  above,  all  classifi- 
cations were  opened  by  the  appeal.  This  Court,  in  (\),r, 
supra,  observed  that  although  Cox  was  appealing  for  a 
IV-D,  minister's  classification,  the  question  of  whi^ther 
he  was  a  conscientious  objector  was  befin-e  thc^  api)eal 
board.  It  goes  without  saying  that  when  Ui'felman 
appealed  in  1953  for  the  IV-D  classification,  this  claim 
also  was  helnre  the  a[)peal  board.  He  had  c()nsi(leral)lc 
evidence  in  his  file  on  this  claim  but  obviously  not 
enough  to  convince  the  fact  triers.  Since  his  cKiiin  of 
conscientious  objection  was  specifically  founded  on  his 
ministry,  facts  concerning  his  ministry  that  liad  a  bear- 
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iiig'  on  his  conscientious  objections  were  pertinent  and 
relevant  to  the  inquiry.  Ordinarily,  and  with  respect 
to  the  124  other  types  of  conscientious  objectors,  the 
inquiry  concerning-  their  conscientious  objections  is 
an  end  in  itself.  The  fact  that  here  the  evidence  also 
applied  to  a  ''lower"  classification  specifically  claimed 
does  not  render  the  evidence  less  relevant  to  the  in- 
quiry. 

Part  of  appellant's  argument  on  congressional  in- 
tent, especially  as  this  intent  has  already  been  inter- 
preted by  this  Court,  will  be  found  in  the  succeeding 
paragraphs. 

2.  By  the  time  of  appellant's  second  processing  by 
the  appeal  board  the  pertinent  regulation  had  been 
amended  and  the  change  excluded  him  from  the 
special  appellate  provisions;  this  amended  regula- 
tion is  contrary  to  the  intent  of  Congress. 

The  regulation  putting  into  effect  the  portion  of 
Section  6(j)  of  the  Act  v^ith  which  we  are  concerned 
has  always  been  §1626.25  of  32  C.F.R.  It  was  amended 
twice  since  1948,  the  Selective  Service  System  reprint- 
ings  of  the  regialation  being  dated  3  July  1952  and 
5  January  1953.  The  1952  amendment  provided  ex- 
pressly that  the  special  appellate  provisions  should  be 
given  only  where  '*the  local  board  has  classified  the 
registrant  in  any  class  other  than  1-0."  The  1953 
amendment  by-passed  the  appeal  board's  consid- 
eration of  the  same  file  used  by  the  local  board  and 
provided  that  the  file  should  first  be  augmented  by  the 
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special  appellate  pi'o\ibiuiis;  the  aii^ineiited  tile  ^va8 
then  used  by  the  appeal  board. 

We  are  therefore  coiicenied  with  wliether  tliis  ex- 
clusionary amendment  is  valid;  or  whether  it  was 
required  of  the  Selective  Service  System  and  the  J)e- 
l)artment  of  Justice  that  this  appellant  l)e  given  the 
special  appellate  provisions  in  December  1953  when 
he  i^erfected  his  appeal  but  was  ** short-circuited/' 

Congress  knew  that  the  local  boards  would  not  ha\ c 
the  final  say  in  all  cases.  It  knew  that  appeals  would 
be  taken.  In  fact  the  act  provides  for  appeals  gen- 
erally. 

Section  10(b)  of  the  act  provides  for  the  boards. 
Section  10(b)  (3)  in  particular  mentions  the  local 
boards  and  appeal  boards.  Section  6(j)  deals  specifi- 
cally with  conscientious  objectors,  including  procedure 
on  appeal.  The  sentence  in  that  section  of  the  act,  read- 
ing *^Any  person  claiming  exemption  from  combatant 
training  and  service  because  of  such  conscientious 
objections  shall,  if  such  claim  is  not  sustained  by  the 
local  board,  be  entitled  to  an  api)eal  to  the  ai)propriate 
appeal  board"  is  mere  surplusage.  It  is  submitted  that 
this  is  the  holding  of  Stcrrett,  supra.  '*In  view  of  what 
we  here  hold  not  only  was  the  Department  of  Justice* 
ill  error  in  refusing  to  hold  a  hearing  hut  so  iiiucli  of 
the  Regulation  as  would  purport  to  deny  such  a  1  leav- 
ing to  these  registrants  was  itself  unauthorizcnl  by  the 
statute.''  [(>()''')]  The  reuistrant  would  have  the  r'lixht 
to  take  an  a])|)eal  in  any  event  under  the  act.  it  merely 
recognizes  that  he  has  the  right  to  take  an  ai)peal  like 
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all  other  registrants.  The  cuiiseientious  ol)jector  is  not 
limited  in  taking  an  appeal  claiming  other  gronnds. 
This  jjrovision  of  the  act  was  merely  to  ensure  that 
the  couseientious  objector  had  the  right  to  appeal  from 
the  denial  of  the  claim. 

The  controlling  sentence  is  one  following  the  one 
above  quoted,  namely,  "'Upon  the  filing  of  such  appeal, 
the  appeal  board  shall  refer  any  such  claim  to  the 
Department  of  Justice  for  inquiry  and  hearing."  The 
words  "*such  appeal"  cannot  be  reasonably  interpreted 
to  mean  only  in  event  he  appeals  from  a  denial  of  the 
conscientious  objec-tor  claim.  The  Grovernment  so 
argued  in  the  Sterrctt  case  and  its  argument  was  re- 
jected. The  sentence  says  that  upon  the  filing  of  the 
appeal  the  appeal  board  shall  refer  any  such  claim 
to  the  Department  of  Justice.  If  Congress  intended  to 
limit  ''such  claim"  it  would  have  said  so.  The  proper 
interpretation  of  this  sentence  is  that  whenever  any 
appeal  taken  to  the  appeal  board  involves  the  conscien- 
tious objector  claim,  '"such  claim"  must  be  referred  to 
the  Department  of  Justice  for  inquiry  and  hearing. 

Congress  also  knew  that  there  would  be  a  de  novo 
consideration  of  the  case  by  the  appeal  board.  Espe- 
cially is  this  true  of  the  Congress  that  passed  the  1948 
act  since  the  regulations  provide  for  the  de  novo  con- 
sideration of  the  case  ui)on  appeal  by  the  ap])eal  board. 
An  appeal  board  therefore  performs  the  same  function 
as  the  local  board.  It  is  required  to  (consider  the  case 
as  though  the  registrant  had  theretofore  never  been 
classified.   Section  1626.26  provides  that  ''The  appeal 
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board  shall  classify  the  registrant,  giving  consideration 
to  the  various  classes  in  the  same  manner  in  which  the 
local  board  gives  consideration  thereto  when  it  classi- 
fies a  registrant." 

Since  Congress  knew  that  the  conscientious  objector 
status  should  be  considered  de  novo  by  the  appeal 
board,  this  would  mean  that  the  conscientious  objector 
I-O  classification  would  no  longer  be  in  effect :  It  cer- 
tainly would  not  be  a  binding  judgment  like  a  judgment 
of  a  court  of  law.  The  taking  of  the  appeal  from  any 
local  board  classification  for  all  practical  purposes 
constituted  an  obliteration  of  that  classification  regard- 
less of  what  the  classification  may  have  been.  This 
would  put  the  registrant  in  the  same  position  before 
the  appeal  board  as  before  the  local  board  before  any 
classification.  Now  with  the  registrant  standing  in  this 
unclothed  position  before  the  appeal  board  and  with 
the  appeal  board  having  doubt  or  intending  to  deny 
the  conscientious  objector  classification,  it  woud  be 
plain  that  Congress  intended  that  there  would  l)e  an 
investigation  and  hearing  in  the  Department  of  Justice. 

The  only  way  that  this  conclusion  can  l)e  escaped  is 
to  have  something  specific  in  the  act  which  would  com- 
mand that  there  ))e  no  investigation  in  such  circum- 
stance. 

It  is  necessary  to  consider  the  reasonableness  of  tliis 
interpretion  and  the  unreasonableness  of  the  construc- 
tion ph\ced  u])on  the  act  by  the  government.  Tt  would 
put  Congi'ess  in  an  incongruous  i)osition.  It  would 
mean  that  the  appeal  board  would  have  greater  author- 
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ity  than  the  local  board,  thuo  iiiakiiig  the  law  incon- 
sistent. The  appeal  board  has  no  i^reater  authority  than 
the  local  board  so  far  as  classification  is  concerned. 
Congress  was  after  the  facts  on  claims.  The  only  wa\' 
the  facts  could  be  obtained  was  to  refer  the  matter  to 
the  Department  of  Justice.  The  very  purpose  of  the 
Department  of  Justice  investigation  was  solely  to  pro- 
tect the  government  against  malingerers  and  to  ensure 
the  bona  fide  conscientious  objector  against  arbitrary 
and  capricious  denials.  If  the  local  boards  were  not 
permitted  by  Congress  to  exercise  arbitrary  and  capri- 
cious power,  then  certainly  the  boards  of  appeal  were 
not  intended  by  Congress  to  have  such  power.  If  the 
denial  of  the  conscientious  objector  claim  by  the  local 
board  demanded  a  Department  of  Justice  inquiry  and 
hearing,  then  certainly  the  possibility  of  the  same 
denial  by  the  appeal  board  commanded  a  similar  in- 
quiry and  hearing. 

It  should  be  remembered  that  the  investigation  and 
hearing  in  the  Department  of  Justice  is  not  only  for 
the  benefit  of  the  government.  It  also  is  for  the  benefit 
of  the  registrant.  The  appeal  board  is  entitled  to  know 
all  the  facts.  A  registrant  is  entitled  to  have  the  claim 
developed  in  the  Department  of  Justice  if  it  is  not  to 
be  granted  by  the  draft  boards — either  local  or  appeal. 

It  is  unreasonable  to  say  that  Congress  intended  to 
make  the  safety  and  welfare  of  the  conscientious  objec- 
tor ])efove  the  appeal  ])()ard  dependent  upon  whether 
the  claim  was  granted.  The  registrant  would  be  much 
better  off  if  the  local  board  denied  the  claim  in  each 
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ease.  Then  this  would  iiieaii  that  he  was  assured  of 
an  investigation.  Since  the  a])i)eal  board  has  no  greater 
authority  than  the  local  board,  the  logical  conseciuence 
is  that  the  hearing  in  the  Department  of  Justice  must 
be  had. 

This  seems  to  be  the  only  reasonable  interpretation 
that  can  l)e  [)laced  on  the  act.  The  act  must  l)e  inter- 
preted in  a  fair  and  just  way.  Congress  intended  that 
there  should  be  a  fair  and  just  selection  of  registrants. 
It  would  not  be  fair  and  just  to  give  a  man  denied  the 
conscientious  objector  classification  by  the  local  board 
greater  rights  than  one  given  the  conscientious  ol)jector 
status  by  the  local  board.  Congress  did  not  intend  to 
discriminate  between  two  classes  of  registrants  when 
they  appear  before  the  appeal  board.  Congress  cer- 
tainly intended  to  give  the  conscientious  objector  found 
l)y  the  local  board  to  be  entitled  to  the  classification 
at  least  the  same  rights  before  the  ai)peal  board  as  the 
one  denied  such  status  by  the  local  board. 

Finally,  the  sentence  of  the  act  innnediately  pi"e- 
ceding  the  sentence  providing  for  the  inquiry  and 
hearing  is  merely  declaratory  of  the  rights  of  the  regis- 
trant to  an  appeal.  It  merely  iterates  for  the  conscien- 
tious objector  the  right  of  appeal  that  is  uranted  all 
registrants  under  the  act.  If  the  sentence  is  interpreted 
in  this  way,  the  sentence  that  follows  about  in(|uiry 
and  hearing  means  that  there  should  be  an  investiga- 
tion and  hearing  following  the  filing  of  such  a])])eal. 
'\Such  appeal"  means  an  api)eal  by  a  conscientious 
objector  or  by   a   person   having  "such   claim"   as  a 
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consdentious  objector.  The  word  "appeal"  used  in 
the  sentence  is  not  in  any  way  qualified  by  reference 
to  the  type  of  classification  that  was  made  by  the  local 
board.  Since  the  right  to  the  investigation  fiows  from 
the  taking  of  the  appeal,  rather  than  the  type  of  classi- 
fication made  by  the  local  board,  it  is  absolutely  manda- 
tory that  the  inquiry  and  hearing  be  conducted  by  the 
Department  of  Justice  in  every  case  where  there  is 
an  appeal  to  the  appeal  board  and  where  a  claim  for 
classification  as  a  conscientious  objector  is  involved  in 
such  appeal,  regardless  of  the  appeal  board  classifica- 
tion. 

The  usual  conscientious  objector  registrant  wants 
the  I-O  or  I-A-0  classification;  the  Jehovah  witness 
conscientious  objector  wants  the  IV-D  classification. 
The  latter  registrant  nmst,  of  course,  show  additional 
facts,  namely,  that  his  vocation  is  the  ministry,  whereas 
the  former  need  only  satisfy  the  Selective  Service 
System  concerning  his  religious  training  and  belief. 

Yet,  both  types  of  conscientious  objectors  are  just 
that.  A  few  years  ago  the  pacifist  type  objector  who 
desired  the  1-0  classification  had  a  great  problem  in 
trying  to  convince  the  Selective  Service  System  that 
he  shoudn't  be  satisfied  with  the  i-A-0  classification; 
the  same  attitude  of  mind  confronts  the  Jehovah's  wit- 
ness objector  today.  The  same  unwillingness  among 
draft  officials  to  try  to  comprehend  his  position  is 
besetting  him.  This,  doubtless,  is  the  root  of  the  inter- 
pretation of  the  law  that  has  deprived  the  a])pellant 
of  the  special  appellate  procedures.    Once  it  is  recog- 
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nized  why  he  is  a  conscientious  objector,  liis  right  to 
these  procedures  would  be  recognized. 

The  application  of  these  procedure's  to  him  would 
result  in  a  compliance  with  the  intent  of  Congress  and 
be  beneticial  to  all  concerned  for  the  application  of  all 
available  facts  to  the  solution  of  a  problem  is  always 
beneficial.  Since  they  were  not  given  to  him  the  judg- 
ment should  be  reversed. 

III. 

THE  APPEARANCE  BEFORE  LOCAL  BOARD 
WAS  UNFAIR 

On  December  8,  1953  appellant  had  a  personal  ap- 
pearance before  local  board.  [Ex  13]  At  this  hearing 
he  had  his  last  opportunity  to  favorably  influence  the 
local  board  with  respect  to  his  claim  for  a  minister's 
classification.  It  is  undisputed  that  he  brought  two 
ministerial  coworkers  to  witness  for  him.  The  record, 
pages  32-33,  48,  shows  that  they  were  matui-e  men, 
friends  and  coworkers  for  many  years,  long  experi- 
enced in  the  work  of  his  sect  and  responsible  officials 
in  it.  It  is  also  undisputed  that  they  weren't  allowed  in. 

It  is  appellant's  position  that  there  is  no  adcciuate 
substitute  for  oral  presentation  and  aruuinciit  when 
they  are  matters  of  right.  It  is  uiujucstionablc  that  the 
regulation  gives  the  registrant,  appearing  before  his 
local  board  the  right  to  discuss,  point  out,  (^tc,  ofc. 
§l()24.2(b)  so  provides.  To  dei)rive  him  of  such  a  right 
is  acknowledged  to  be  a  denial  of  due  process.    See 
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Davis  vs,  I'nitcd  States,  6th  Cir.,  199  F.  2  689.  Appel- 
lant believes  this  principle  extends  to  the  nse  of  oral 
testmiony  and  to  the  aid  such  witnesses  may  give  him 
in  discussion  and  that  it  is  an  abuse  of  discretion  for 
a  local  board  to  forbid  him  the  use  of  witnesses  mider 
circumstances  such  as  those  of  December  8,  1953.  At 
least  two  courts  have  so  held. 

In  United  States  vs.  Glessing,  D.  of  Minn.  No.  8173, 
Judge  Joyce,  in  acquitting  the  defendant  said : 

**Why  this  Board  didn't  hear  these  three  wit- 
nesses that  the  young  man  brought  in  I  don't  know. 
I  don't  know  whether  their  story  would  have  been 
an  elaboration  of  what  he  had  already  told  the 
Board  or  if  it  was  supporting  testimony  which 
might  have  gone  into  greater  detail  than  he  had 
presented  which  might  have  disclosed  facts  which 
if  the  Board  knew  them  might  have  caused  them 
to  change  his  classification.  It  doesn't  seem  to  me 
that  it  is  quite  the  American  way  to  slap  down  a 
man  and  say  we  won't  hear  you  at  all  about  this 
thing.  He  was  there;  he  was  earnest;  he  was  try- 
ing to  get  their  story  to  the  Board.  What  the  story 
was  I  don't  know.  He  doesn't  know  now  because 
he  wasn't  permitted  to  use  them  and  the  Board 
doesn't  know  or  didn't  know  because  the  Board 
wouldn't  proceed  to  hear  them." 

In  United  States  vs,  Kobil,  E.  D.  of  Mich.,  No.  32390 
Judge  Picard,  in  acquittini;  the  defendant  said : 

'^But  that  is  sort  of  a  temporary  classification. 
He  has  got  ten  days  in  which  to  say,  'Well,  I  want 
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to  be  heard.'  He  isixid  he  wanted  to  be  heard.  Hi" 
came  down  there  witli  two  witnesses.  They 
wouldn  't  let  his  witnesses  in. 

"That  was  wrong,  unless  it  appeared  that  liis 
witnesses  were  creating  some  kind  of  a  disturbance 
or  were  there  for  the  purpose  of  preachini;-  Jeho- 
vah Witness  doctrines.  But  they  might  have  l)een 
there  to  show^  that  he  was  on  the  corner  and  sold 
tracts,  or  that  he  went  from  door  to  door,  and 
they  might  have  been  there  for  the  purpose  of 
showing  that  he  was  a  conscientious  objector  and 
yet  the  board  never  heard  them.  That  is  wrong; 
absolutely  wrong  and  unAmerican.  The  boards 
might  as  well  find  it  out  now  as  at  any  time. 

*'Now,  the  fact  that  this  man  won't  salute  the 
Hag  makes  my  blood  boil;  and  that  he  won't  tight 
for  his  country  also  makes  my  blood  boil.  But  that 
hasn't  anything  to  do  with  this,  with  you  and  me. 
I  am  the  Judge;  I  have  got  to  follow  the  law  as 
it  is  in  making  a  decision — not  my  natural  tend- 
encies, because  he  probably  w^oud  have  been  in  jail 
long  ago  if  I  had  been  permitted  to  follow  my 
natural  tendencies.  That  isn't  it. 

"I  want  to  look  at  this  from  the  angle  tliat  I 
believe  I  should  as  a  Judge." 

There  are  many  features  of  the  JelioN  ah's  witnesses' 
work  and  tei'iiiinology  that  are  not  well  understood  by 
outsiders.  The  ex[)lanations  submitted  l)y  registrants 
are  often  rejected  solely  because  of  tlieii'  youth.  The 
same  exi)lanation,  discussion,  argument,  "pointing- 
out",  etc.,  from  an  official  of  th(»  sect,  a  man  of  the 
same  generation  as  the  l)()ard  nieml)ers,  obviously  has  a 
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better  oi)i)ortiuiity  to  secure  a  respectful  hearing  and 
to  be  persuasive. 

Ai)i)ellant  was  arbitrarily  deprived  oi*  this  oppor- 
tunity at  the  Appearance  Before  Local  lioard. 

CONCLUSION 

Appellant  has  been  denied  due  process  of  law  and 
the  judgment  of  conviction  should  be  reversed. 

Respectfully  submitted, 

J.  B.  TIETZ, 

Attorney  for  Appelkuvt. 
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Appellee, 


BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Jurisdiction  is  invoked  under  Section  3231  of  Title 
18  United  States  Code,  and  Rule  27(a)(1)  and  (2) 
of  the  Federal  Rules  of  Criminal  Procedure.  This 
case  arises  from  a  violation  of  Section  462  of  Title 
50  App.  United  States  Code. 


statement  of  the  case. 
Appellant  first  registered  with  Selective  Service  on 
September  18,  1948  (File  3').  His  occupation  was  that 
of  a  dairy  and  beef  farmer  (File  8).  He  was  classi- 


i"File"  refers  to  appellant's  Selective  Service  file  which  was 
United  States  Exhibit  No.  1  in  the  Court  below. 


fied  by  his  Local  Board  in  Class  T-A  on  December 
11,  1951  (File  52).  His  case  was  referred  to  the  De- 
partment of  Justic(*  for  iTiqniry  and  hearinu'  with 
respect  to  the  character  and  good  faith  of  his  con- 
scientious objections  pursuant  to  Section  ()(J)  of  the 
Universal  Military  Training  and  Service  Act  (File 
61).  On  July  8,  1952  T.  Oscar  Smith,  Special  Assistant 
to  the  Attorney  General,  recommended  that  his  claim 
of  conscientious  objection  be  sustained  (File  59).  The 
Appeal  Board  classified  appellant  in  Class  I-O  (File 
64).  Appellant  appealed  his  classification  of  1-0  to 
the  Presidential  Appeal  Board  on  March  17,  1953 
(File  96).  On  June  3,  1953  appellant  was  reclassified 
I-A  (File  98).  On  June  25,  1953  appellant  was 
ordered  to  report  for  induction  (File  101).  On  July 
8,  1953  he  refused  to  submit  to  induction  (File  105). 
On  July  29,  1953  he  was  indicted,  and  on  October 
23,  1953  acquitted  of  violating  the  Universal  Military 
Training  and  Service  Act  (File  VII  and  14).  On 
November  13,  1953  appellant  was  reclassified  in  Class 
1-0  (File  15).  Appellant  appealed  this  classification 
on  November  22,  1953  (File  19).  At  that  time  he 
worked  as  a  hod-carrier  at  w^ages  of  $2.65  per  hour 
(File  26).  On  November  22,  1953  appellant  asked  for 
a  personal  appearance  (File  21).  He  submitted  vari- 
ous letters  and  material  to  sup])ort  his  position  that 
he  was  a  minister  of  religion  (File  24-54).  Among 
this  material  w\as  a  letter  signed  l)y  Homer  L.  Hen- 
drickson,  the  Presiding  Minister  of  the  South  Unit 
of  the  Sacramento  Jehovah's  Witnesses,  Alex  Uffel- 
man,  Assistant  Presiding  Minister,  and  Paul  R.  Hal- 


bert,  Bible  Study  Servant  (File  31).  Also,  Mr.  Albert 
O.  Breece  wrote  a  letter  to  the  Board  in  which  he 
stated  that  Uffelman  was  connected  with  *Hhe  Bible 
and  ministerial  work  of  Jehovah's  Witnesses."  (File 
52).  At  the  trial  a  statement  was  made  that  Mr. 
Hendrickson  and  Mr.  Breece  had  accompanied  appel- 
lant to  his  hearing  (Tr.  48)  but  were  not  allowed  to 
come  before  the  Board.  (Tr.  34,  48).  At  this  time 
appellant  was  an  Advertising  Servant  of  the  Sacra- 
mento South  Unit  of  Jehovah's  Witnesses,  that  is  to 
say,  the  unit  whose  presiding  minister  was  Mr.  Hen- 
drickson (File  24).  At  the  trial  Uffelman  testified 
that  as  an  Advertising  Servant  he  was  ^^iust  in  charge 
of  the  magazines"  and  had  no  control  over  their  dis- 
tribution (Tr.  50).  The  Local  Board  continued  appel- 
lant in  Class  I-O  on  December  10,  1953  (File  63). 
On  January  7,  1954  appellant  was  classified  1-0  by 
the  Appeal  Board  (File  72).  After  having  a  personal 
appearance  on  March  9,  1954  where  he  stated  that  his 
work  was  that  of  a  hod-carrier  (File  92),  appellant 
was  ordered  to  report  on  April  27,  1954  for  institu- 
tional work  at  the  Los  Angeles  County  Department 
of  Charities  (File  108).  It  was  stipulated  at  the  trial 
although  ordered  to  report,  the  defendant  did  not 
report  as  ordered  (Tr.  20).  Appellant  was  indicted 
for  failing  to  comply  with  the  order  of  his  Local 
Board  on  January  19,  1955  (Tr.  4).  Trial  by  jury  was 
waived  (Tr.  6).  Appellant  was  tried  by  the  Court,  the 
Honorable  Oliver  J.  Carter  presiding,  on  March  11, 
1955  (Tr.  17).  There,  the  Clerk  of  the  Local  Board 
was  asked  whether  any  advisors  were  appointed  dur- 


ing  the  period  of  appellant's  registration  (Tr.  21). 
She  answered,  *'Well,  the  Board  members  always  act 
as  advisors.  The  coordinator  acts  as  an  advisor.  And 
there  is  an  appeal  agent  that  acts  as  an  advisor  *  *  *'' 
(Tr.  21).  Colonel  Perrill,  an  official  of  the  Selective 
Service  System,  testified  that  a  government  appeal 
agent  is  required  to  be  an  attorney  (Tr.  29).  The 
Clerk  of  the  Local  Board  testified  that  the  names, 
addresses  and  phone  numbers  of  the  government  a])- 
peal  agent  and  the  Board  members  were  posted  on 
her  desk  (Tr.  23).  Appellant  testified  that  during  the 
period  of  his  classification  he  had  received  advice 
from  the  legal  counsel  for  Jehovah's  Witnesses,  Mr. 
Hayden  C.  Covington  (Tr.  46,  47).  After  a  motion  for 
acquittal  was  denied  appellant  was  found  guilty  as 
charged  and  sentenced  to  a  term  of  a  year  and  a 
day  (Tr.  13).  Notice  of  appeal  was  timely  filed  from 
the  judgment  of  conviction. 


STATUTES  AND  REGULATIONS. 
Section    6(j),    Universal    Military    Training    and 
Service  Act: 

C ofiscientioiis  objectors. — Nothing  contained  in 
this  title  shall  be  construed  to  require  any  person 
to  be  subject  to  combatant  training  and  service 
in  the  armed  forces  of  the  United  States  who,  by 
reason  of  religious  training  and  belief,  is  conscien- 
tiously opposed  to  participation  in  wai*  \u  ixuy 
form.  Religious  training  and  belief  in  this  connec- 
tion means  an  individual's  belie^f  in  a  relation  to  a 
Supreme  Heing  involving  duties  superior  to  those 
arising  from  any  himian  relation,  but  does  not 


include  essentially  political,  sociological,  or  philo- 
sophical views  or  a  merely  personal  moral  code. 
Any  ])(^rson  claimino-  exemption  from  combatant 
training  and  service  because  of  such  conscientious 
objections  whose  claim  is  sustained  by  the  local 
board  shall,  if  he  is  inducted  into  the  armed  forces 
under  this  title,  be  assigned  to  noncombatant  serv- 
ice as  defined  by  the  President,  or  shall,  if  he  is 
foimd  to  be  conscientiously  opposed  to  participa- 
tion in  such  noncombatant  service,  in  lieu  of  such 
induction,  be  ordered  by  his  local  board,  subject 
to  such  regulations  as  the  President  may  pre- 
scribe, to  perform  for  a  period  equal  to  the  period 
prescribed  in  section  4(b)  such  civilian  work  con- 
tributing to  the  maintenance  of  the  national 
health,  safety,  or  interest  as  the  local  board  may 
deem  appropriate  and  any  such  person  who  know- 
ingly fails  or  neglects  to  obey  any  such  order 
from  his  local  board  shall  be  deemed,  for  the  pur- 
poses of  section  12  of  this  title,  to  have  know- 
ingly failed  or  neglected  to  perform  a  duty  re- 
quired of  him  under  this  title.  Any  person  claim- 
ing exemption  from  combatant  training  and  sen^- 
ice  because  of  such  conscientious  objections  shall, 
if  such  claim  is  not  sustained  by  the  local  board, 
be  entitled  to  an  appeal  to  the  appropriate  appeal 
board.  Upon  the  filing  of  such  appeal,  the  appeal 
board  shall  refer  any  such  claim  to  the  Depart- 
ment of  Justice  for  inquiry  and  hearing.  The  De- 
partment of  Justice,  after  appropriate  inquiry, 
shall  hold  a  hearing  with  respect  to  the  character 
and  good  faith  of  the  objections  of  the  person 
concerned,  and  such  person  shall  })e  notified  of  the 
time  and  place  of  such  hearing.  The  Department 
of  Justice  shall,  after  such  hearing,  if  the  objec- 
tions are  found  to  be  sustained,  recommend  to  the 


appeal  board  that  (1)  he  shall  be  assi^i^ied  to  non- 
combatant  service  as  definc^d  by  the  President, 
or  (2)  if  the  objector  is  found  to  be  conscien- 
tiously opposed  to  participation  in  such  noncom- 
batant  service,  he  shall  in  lieu  of  such  induction 
be  ordered  by  his  local  board,  subject  to  such 
regulations  as  the  President  may  prescribe,  to 
perform  for  a  period  equal  to  the  period  pre- 
scribed in  section  4(b)  such  civilian  work  con- 
tributing to  the  maintenance  of  the  national 
health,  safety,  or  interest  as  the  local  board  may 
deem  appropriate  and  any  such  person  who 
knowingly  fails  or  neglects  to  obey  any  such 
order  from  his  local  board  shall  be  deemed,  for 
the  purposes  of  section  12  of  this  title,  to  have 
knowingly  failed  or  neglected  to  perform  a  duty 
required  of  him  under  this  title.  If  after  such 
hearing  the  Department  of  Justice  finds  that  his 
objections  are  not  sustained,  it  shall  recommend 
to  the  appeal  board  that  such  objections  be  not 
sustained.  The  ai)2)eal  board  shall,  in  making  its 
decision,  give  consideration  to,  but  shall  not  be 
bound  to  follow,  the  recommendation  of  the  De- 
partment of  Justice  together  with  the  record  on 
appeal  from  the  local  board.  Each  person  whose 
claim  for  exemption  from  combatant  training 
and  service  because  of  conscientious  objections  is 
sustained  shall  be  listed  by  the  local  board  on  a 
register  of  conscientious  objectors. 

Regulation  1604,41 

Advisors  to  Registrmits,  Appointment  and  Duties. 
Advisors  to  registrants  shall  be  appointed  by 
the  Director  of  Sehn'tive  Service  upon  recommen- 
dation of  the  State  Director  of  Selective  Service 


to  advise  and  assist  registrants  in  the  preparation 
of  questionnaires  and  other  selective  service 
fomis  and  to  advise  registrants  on  other  matters 
relating  to  their  liabilities  under  the  selective 
service  law.  Every  person  so  appointed  should  be 
at  least  30  years  of  age.  The  names  and  addresses 
of  advisors  to  registrants  with  the  local  board 
area  shall  be  conspicuously  posted  in  the  local 
board  ofl&ce. 

Regulatioyi  1624.1     Opportunity  to  Appear  in  Person, 

(a)  Every  registrant,  after  his  classification  is 
determined  by  the  local  board  (except  a  classi- 
fication which  is  itself  determined  upon  an  ap- 
pearance before  the  local  board  under  the  provi- 
sions of  this  part),  shall  have  an  opportunity  to 
appear  in  person  before  the  member  or  members 
of  the  local  board  designated  for  the  purpose  if 
he  files  a  written  request  therefor  within  10  days 
after  the  local  board  has  mailed  a  Notice  of  Clas- 
sification (SSS  Form  No.  110)  to  him.  Such  10- 
day  period  may  not  be  extended. 

(b)  No  person  other  than  a  registrant  shall 
have  the  right  to  appear  in  person  before  the 
local  board,  but  the  local  board  may,  in  its  dis- 
cretion, permit  any  person  to  appear  before  it 
with  or  on  behalf  of  a  registrant :  Provided,  That 
if  the  registrant  does  not  speak  English  ade- 
quately he  may  appear  with  a  person  to  act  as 
interpreter  for  him:  And  provided  further,  That 
no  registrant  may  be  represented  before  the  local 
board  by  anyone  acting  as  attorney  or  legal 
counsel. 
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Regulation  1626.25  (effective  at  time  of  appellant's 
classification)  Special  Provisions  Wheyi  Appeal 
Involves  Claim  that  Registrant  Is  a  Conscientious 
Objector, 

(a)  If  an  appeal  involves  the  question  whether 
or  not  a  registrant  is  entitled  to  be  sustained  in 
his  claim  that  he  is  a  conscientious  objector,  the 
appeal  board  shall  take  the  following  action : 

(1)  If  the  registrant  has  claimed,  by  reason 
of  religious  training  and  belief,  to  be  conscien- 
tiously opposed  to  participation  in  war  in  any 
form  and  by  virtue  thereof  to  be  conscientiously 
opposed  to  participation  in  combatant  training 
and  service  in  the  armed  forces,  but  not  con- 
scientiously opposed  to  participation  in  noncom- 
batant  training  and  service  in  the  armed  forces, 
and  the  local  board  has  classified  the  registrant 
in  Class  I-A-0,  the  appeal  board  shall  proceed 
with  the  classification  of  the  registrant.  If,  in 
such  a  case,  the  local  board  has  classified  the 
registrant  in  any  class  other  than  Class  I-A-0, 
the  appeal  board  shall  transmit  the  entire  file 
to  the  United  States  Attorney  for  the  Federal 
judicial  district  in  which  the  api3eal  board  has 
jurisdiction  for  the  purpose  of  securing  an  ad- 
visory recommendation  from  the  Department  of 
Justice. 

(2)  If  the  registrant  has  claimed,  by  reason 
of  religious  training  and  belief,  to  be  conscien- 
tiously opposed  to  participation  in  war  in  any 
form  and  by  vii-tue  thereof  to  be  conscientiously 
opposed  to  participation  in  both  combatant  and 
noncombatant  training  and  si^rvice  in  the  armed 
forces,  and  the  local  board  has  classified  the 
registrant  in  Class  I-O,  the  appeal  board  shall 


proceed  with  the  classification  of  the  registrant. 
If,  in  sucli  a  case,  the  local  board  has  classified 
the  registrant  in  any  class  other  than  Class  I-O, 
the  appeal  board  shall  transmit  the  entire  file  to 
the  United  States  Attorney  for  the  Federal 
judicial  district  in  which  the  appeal  board  has 
jurisdiction  for  the  purpose  of  securing  an  ad- 
visory recommendation  from  the  Department  of 
Justice. 


QUESTIONS  PRESENTED. 

1.  Does  the  failure  to  appoint  a  specified  person 
''Advisor  to  Registrant"  deny  due  process  of  law 
where  the  Clerk  of  the  Local  Board,  Board  members 
and  a  government  appeal  agent,  who  is  an  attorney, 
were  available  to  give  advice  and  the  registrant  in 
fact  received  advice  from  the  legal  counsel  of  Jeho- 
vah's Witnesses? 

2.  Is  a  registrant  deprived  of  procedural  due  proc- 
ess of  law  when,  although  he  has  received  one  hearing 
before  the  Department  of  Justice  concerning  the  good 
faith  of  his  conscientious  objections,  he  does  not  re- 
ceive a  second  inquiry  and  hearing  but  is  in  fact 
classified  as  a  conscientious  objector? 

3.  Is  Regulation  1624.1,  Universal  Military  Train- 
ing and  Service  Act,  allowing  persons  to  appear  in 
behalf  of  the  registrant  only  in  discretion  of  the  Local 
Board,  invalid? 
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ARGUMENT. 

I.  APPELLANT  WAS  NOT  DEPRIVED  OF  ADVICE  SO  AS  TO 
DENY  HIM  DUE  PROCESS  OF  LAW. 

Apj)ellant's  main  argument  in  the  instant  ease  is 
based  upon  dieta  in  Chernekoff  v.  United  States  (C.A. 
9,  1955),  219  F.2d  721.  In  the  course  of  an  opinion 
reversing  a  case  for  many  errors  the  Court  o])served, 
*'The  failure  of  the  local  board  to  comply  with  the 
posting  of  names  and  advisors  as  provided  by  32  Code 
Fed.  Regs.  Section  1604.41  presents  another  problem 
of  due  process.''  Appellant's  argument  that  no  ad- 
visors were  available  to  him  apparently  rests  upon  the 
testimony  of  Colonel  Ferrill  that  no  ** advisor"  was 
appointed  as  specifically  provided  in  Section  1604.41. 
It  is  undisputed,  however,  that  persons  were  available 
to  act  as  advisors  to  registrants  and  that  the  names  of 
these  advisors  were  posted  in  the  local  board  office. 
The  Clerk  of  the  Local  Board  testified  that  Board 
members,  the  Selective  Service  Coordinator  and  the 
government  appeal  agent  acted  as  advisors  (Tr.  21). 
She  also  testified  that  the  names  of  these  persons  were 
posted  on  her  desk  (Tr.  23).  Colonel  Ferrill  testified 
that  the  government  appeal  agent  was  required  to  be 
an  attorney  (Tr.  29).  He  further  testified  that  the 
persons  termed  ^* advisors"  under  the  1940  Act  were 
utilized  for  the  purpose  of  assisting  registrants  in 
making  out  their  questionnaires  and  were  laymen 
(Tr.  30),  Colonel  Ferrill  also  observed  that  Selective 
Service  has  fewer  full  time  ein])loyees  now  than 
imder  the  1940  Act  and  that  clerks  were  required  to 
''double^  up"  on  th(Mr  duties  (Tr.  31). 
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Appellant  is  claiming  a  deprivation  of  due  process 
of  law.  Such  a  deprivation  requires  more  than  the 
lack  of  a  title.  Assuming  that  no  persons  were  ap- 
pointed to  appellant's  Local  Board  who  had  the  title 
"Advisor  to  Registrants",  it  is  clear  that  all  the  ad- 
vice appellant  desired  was  immediately  available  to 
him.  Under  the  1940  Act  a  distinct  position  was  cre- 
ated for  the  purpose  of  assisting  in  the  completion  of 
questionnaires.  Under  the  present  Act  those  duties 
are  carried  out  by  the  regular  employees  of  the  draft 
board.  Section  1604.41  was  never  interpreted  by  the 
administrative  agency  involved  as  mandatory  but 
always  was  assumed  to  be  permissive  by  the  agency 
itself  (Tr.  31).  The  job  done  by  the  layman  ^^ advisor'^ 
of  1940  is  presently  being  accomplished  by  attorney 
government  appeal  agents  and  others  who  are  familiar 
with  Selective  Service  procedure.  The  fact  that  the 
government  appeal  agent  does  not  wear  a  title  **  Ad- 
visor to  Registrants''  makes  his  advice  no  less  val- 
uable. 

Section  1604.41  was  complied  with  in  appellant's 
case.  Persons  were  available  for  advice  and  their 
names  were  posted.  More  than  that  is  not  required.  It 
should  be  noted  that  on  an  individual's  draft  card 
itself  there  is  a  notation  that  for  advice  a  registrant 
should  see  his  government  appeal  agent  (SSS  Form 
2).  This  Court  has  indicated  its  agreement  with  the 
principle  expressed  in  Martin  v.  United  States  (C.A. 
4,  1951),  190  F.2d  775,  namely,  that  ^'procedural 
irregularities  or  omissions  which  do  not  result  in 
prejudice  to  the  registrant  are  to  be  disregarded." 
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Knox  V,  United  States  (C.A.  9,  1952),  200  F.2d  398. 
In  order  to  take  advaiita^'e  of  any  procedural  irregu- 
larity a  defendant  in  a  Selective  Service  case  must 
make  some  showing  of  prejudice  from  the  ])rocedure 
adopted.  United  States  ex  rel.  McCarthy  v.  Cook, 
(C.A.  3,  1955),  225  F.2d  71 ;  United  States  v.  De  Lime 
(C.A.  3,  1955),  223  F.2d  96;  Eagles  v.  Samuels,  329 
U.S.  304. 

What  showing  has  appellant  made  here?  Examina- 
tion of  the  voluminous  file  in  the  case  discloses  no 
procedural  right  of  which  appellant  did  not  take  ad- 
vantage. Every  hearing  allowed  by  law^  was  requested 
by  appellant.  Every  opportunity  to  present  material 
to  support  his  position  w^as  seized.  It  is  apparent  by 
an  examination  of  the  file  and  of  appellant's  testi- 
mony in  the  Court  below  that  he  was  intimately 
familiar  wdth  all  his  rights  under  the  Selective  Service 
Act.  Appellant  made  no  showing  that  he  w^as  preju- 
diced from  a  lack,  if  any,  of  an  advisor. 

His  testimony  was  directly  to  the  contrary.  As  a 
matter  of  fact,  appellant  did  have  advice.  He  had 
advice  from  probably  the  outstanding  authority  on 
Selective  Service  law  today.  A  superficial  examina- 
tion of  the  Supreme  Court  cases  involving  Selective 
Service  will  disclose  his  name.  It  might  be  added  that 
the  records  of  this  Court  show  his  appearance  as 
counsel  for  appellants  in  innumeral)le  cases  arising 
under  the  Selective  Service  Act.  Appellant's  advisor 
was  the  legal  counsel  for  Jehovah's  Witnesses,  Mr. 
Hayden  C.  Covington  of  New  York  City  (Tr.  46,  47). 
Appellant,  according  to  his  own  testimony,  consulted 
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with  Mr.  Covington  during  the  whole  period  of  his 
classification  and,  more  particularly,  on  the  last  clas- 
sification which  resulted  in  tlie  order  that  appellant 
violated  (Tr.  47). 


n.  APPELLANT  WAS  NOT  DEPRIVED  OF  PROCEDURAL  DUE 
PROCESS  OF  LAW  BY  THE  LACK  OF  A  SECOND  DEPART- 
MENT OF  JUSTICE  HEARING. 

Appellant  received  a  hearing  by  the  Department  of 
Justice  with  respect  to  the  character  and  good  faith 
of  his  conscientious  objections  as  required  by  Section 
6(j)  of  the  Universal  Military  Training  and  Service 
Act  (File  61).  The  Special  Assistant  to  the  Attorney 
General  recommended  that  his  claim  of  conscientious 
objection  be  sustained  (File  59).  In  1953,  however, 
after  the  Appeal  Board  had  classified  appellant  in 
Class  I-O,  on  his  appeal  to  the  Presidential  Appeal 
Board  he  was  classified  I-A  (File  96).  After  his  1953 
acquittal  of  failure  to  submit  to  induction  he  was 
reclassified  in  Class  1-0  (File  15).  On  this  occasion 
appellant's  file  was  not  referred  to  the  Department 
of  Justice  for  a  hearing  because  (as  stated  by  appel- 
lant) Regulation  1626.25  provided  that  the  file  should 
be  referred  to  the  Department  of  Justice  only  where 
the  ''local  board  has  classified  the  registrant  in  any 
class  other  an  I-C  (App.  Br.  21,  32  C.F.R.,  Section 
1626.25).  It  was  the  position  of  Selective  Service  that 
this  amended  regulation  was  declaratory  of  existing 
law.  This  Court,  however,  in  th(»  case  of  Sterrett  v. 
United  States  (C.A.  9,  1954),  216  F.2d  659,  held  that 
the  regulation  was  contraiy  to  the  intendment  of  the 
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statute  because  since  the  Appeal  Board  had  power  to 
classify  registrants  in  any  class,  a  I-O  classification 
might  be  considered  without  the  benefit  of  a  Depart- 
ment of  Justice  recommendation  to  the  detriment  of 
the  registrant.  Sterrett  v.  United  States,  supra,  at 
663.    This  Court  observed: 

''The  registrant  whose  evidence  presented  to 
the  local  board  and  whose  personal  appearance 
are  such  as  to  impress  that  board  that  he  is  en- 
titled to  a  1-0  classification,  finds  himself  at  a 
distinct  disadvantage;  he  is  denied  a  hearing  be- 
fore a  hearing  officer  when  he  appeals  for  a  min- 
isterial classification  and  the  board,  after  deny- 
ing that,  comes  to  consider  Class  I-O,  the  next 
lowest  class  claimed  by  him,  as  it  is  required  to 
do  under  Regulation  §1626.26,  supra.  Had  he 
made  a  less  favorable  showing  before  the  local 
board  and  been  classified  I-A  to  begin  with  and 
then  appealed  seeking  exemption  on  both  min- 
isterial and  conscientious  objector  grounds  he 
would  have  had  the  hearing. 

''There  is  no  doubt  })ut  that  the  legislative 
history  of  §6(j)  indicates  that  it  was  the  under- 
standing and  intention  of  Congress  to  provide  a 
reference  of  all  conscientious  objector  claims  not 
initially  granted  by  the  appeal  board  to  the 
Department  of  Justice  *  *  *''  Sterrett  v.  United 
States,  supra,  at  663,  664. 

Section  6(j)  of  the  Act  concerns  only  conscientious 
objectors.  It  provides  that 

"The  Department  of  Justice,  after  appropirate 
inquiry,  shall  hold  a  hearing  with  respect  to  the 
character  and  good  faith  of  the  objections  of  \\\q 
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person  concerned,  *  *  *  The  Department  of 
Justice  shall,  after  sueli  liearin^-,  if  th(*  ()])jections 
are  found  to  be  sustained,  reconnnend  to  the 
appeal  board  that  (1)  he  shall  be  assigned  to 
noncombatant  service  as  defined  by  the  President, 
or  (2)  if  the  objector  is  found  to  be  conscien- 
tiously opposed  to  particii)ation  in  such  noncom- 
batant service,  he  shall  in  lieu  of  induction  be 
ordered  by  his  local  board,  *  *  *  to  perform  ^  *  * 
such  civilian  work  contributing  to  the  mainte- 
nance of  the  national  health,  safety,  or  interest 
as  the  local  board  may  deem  approjDriate  *  *  *'' 

It  is  to  be  noted  that  the  Department  of  Justice 
recommendations  are  limited  to  the  question  of  the 
good  faith  and  character  of  the  registrant's  conscien- 
tious objections.  Section  6(g)  governs  the  deferment 
of  ministers  of  religion,  and  there  is  no  requirement 
nor  provision  for  a  recommendation  by  the  Depart- 
ment of  Justice  in  cases  arising  mider  this  exemption. 

The  Sterrett  case  held  merely  that  the  ai)pellant's 
classification  there  was  improper  because  he  had  been 
deprived  of  any  benefit  the  Department  of  Justice 
report  might  have  had  with  respect  to  a  consideration 
of  his  conscientious  objector  claim.  Here,  appellant 
received  a  conscientious  objector  classification.  Appel- 
lant could  have  received  no  benefit  from  a  Depart- 
ment of  Justice  recommendation,  nor  suffer  any  detri- 
ment from  its  lack,  because  he,  in  fact,  received  all 
that  the  Department  of  Justice  was  empowered  to 
recommend  that  he  receive. 

It  appears,  further,  that  appellant  had  actually 
received  a  Department  of  Justice  hearing.  The  De- 
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partment  of  Justice's  recommendation  was  for  a  I-O 
classification.  The  Department  of  Justice  had  given 
appellant  all  that  it  was  empowered  to  give  him.  All 
that  a  further  hearing  could  have  done  would  he  to 
create  the  possibility  of  an  unfavorable  recommenda- 
tion. Appellant  is  merely  asking  to  replay  a  game 
which  he  has  already  won. 

It  is  to  be  observed  that  the  Sterrett  case  did  not 
hold  that  a  Department  of  Justice  hearing  was  con- 
stitutionally required.  The  granting  of  exemptions 
and  the  procedure  therefor  is  entirely  in  the  discre- 
tion of  Congress. 

Richter  v.  United  States   (C.A.  9,  1950),  181 

F.2d  591; 
George  v.   United  States    (C.A.  9,  1952),   196 
F.2d  445. 

The  Sterrett  case  only  held  that  Section  G(j)  of  the 
Universal  Military  Training  and  Service  Act  requires 
a  Department  of  Justice  hearing  in  conscientious  ob- 
jector cases.  It  did  not  hold  that  a  Department  of 
Justice  hearing  must  be  held  in  all  Selective  Service 
cases.  Where,  as  here,  appellant  has  received  a  con- 
scientious objector  classification,  he  has  no  valid  com- 
plaint concerning  the  lack  of  such  a  hearing.  Such  a 
hearing  could  not  conceivably  have  benefited  him  nor 
its  lack  have  prejudiced  him.  Without  prejudice  there 
can  be  no  deprivation  of  procedural  due  process  of 
law. 

Martin  v.  United  States  (C.A.  4,  1951),  190 
F.2d775; 

Knox  V,  United  States  (C.A.  9,  1952),  200  F.2d 
398; 
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United  States  ex  reh  McCarthy  v.  Cook  (C.A. 

3,  1955),  225  F.2d  71; 
United  States  v,  De  Lime  (C.A.  3,  1955),  223 

P.2d96; 
Eagles  v.  Samuels,  329  U.S.  304. 


in.     SECTION  1624.1  OF  THE  REGULATIONS  IS  NOT  INVALID. 

Section  1624.1(b)   of  the  Selective  Service  regula- 
tions provides  that 

^'No  person  other  than  a  registrant  shall  have  the 
right  to  appear  in  person  before  the  local  board, 


*  *  *> J 


The  local  board,  to  be  sure,  has  the  right  to  allow 
persons  to  appear  on  behalf  of  the  registrant.  Appel- 
lant has  neither  mentioned  this  regulation  nor  shown 
any  basis  for  its  invalidity.  There  is  certainly  no  con- 
stitutional infirmity  since  proceedings  before  a  Selec- 
tive Service  Board  are  not  a  trial.  United  States  v. 
Nugent,  346  U.S.  1.  The  Selective  Service  statute 
contained  no  provisions  inconsistent  with  Regulation 
1624.1(b).  In  the  absence  of  some  showing  by  ap- 
pellant, the  general  rule  that  regulations  should  be 
upheld  unless  clearly  contrary  to  law  should  be 
followed. 

Appellant  made  no  real  showing  that  he  was  denied 
permission  to  present  witnesses  to  the  Board.  The 
record  at  pages  33  and  34  of  the  transcript  is  some- 
what ambiguous.  Appellant  does  not  state  that  he 
informed  the  Board  that  he  had  witnesses  or  that  it 
refused   his   request   for   their   testimony.   On   cross- 
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examination  all  appellant  states  is  that  he  told  the 
Local  Board  *'that  I  had  Mr.  Hendrickson  and  Mr. 
Breece  waiting  and  that  I  would  like  to  have  them 
come  in  *  *  *  And  that  they  could  verify  the  things 
that  I  had  to  say  were  true."  (Tr.  48). 

Assuming,  however,  that  permission  to  call  wit- 
nesses was  in  fact  denied,  appellant  has  made  no 
showing  that  this  lack  was  prejudicial  to  him.  It  is 
the  Appeal  Board  which  actually  gives  the  final  clas- 
sification in  these  cases. 

Cramer  v,  France  (C.A.  9,  1945),  148  F.2d  801; 
Tyrell  v.   United  States    (C.A.   9,   1952),   200 

F.2d8; 
Reed  v.  United  States  (C.A.  9,  1953),  205  F.2d 
216. 

As  is  said  in  Tyrrell  t'.  United  States,  supra, 
^*Such  action  completely  and  finally  supersedes 
the  action  of  the  local  board  in  classifying  *  *  *^ 
although  the  classification  of  the  Appeal  Board 
is  the  same  as  that  of  the  local  board."  (at  page 
11.) 

In  the  Tyrrell  case  the  summary  prepared  by  the 
local  draft  board  was  incomplete.  However,  the  regis- 
trant's whole  file  was  sent  to  the  Appeal  Board,  and 
it  contained  the  information  claimed  to  be  lacking 
in  the  local  board's  summary  of  proceedings.  In  K'twx 
V.  United  States  (C.A.  9,  1952),  200  F.2d  398,  this 
Court  reversed  a  conviction  because  no  personal  ap- 
pearance was  given  the  registrant  at  all.  That  is  not 
the  situation  here.  The  instant  case  falls  within  the 
rule  of  the  Tyrrell  case.  Here  any  information  which 
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the  registrant  claimed  Mr.  Hendrickson  and  Mr. 
Breece  could  supply  had  already  been  supplied.  Both 
Hendrickson  and  Breece  filed  statements  with  the 
Board  (File  31,  52).  Mr.  Hendrickson 's  letter  was 
received  on  December  3,  1953  and  Mr.  Breece 's  letter 
on  December  8,  1953.  Appellant's  hearing  was  held  on 
December  8,  1953.  The  Appeal  Board,  therefore,  had 
all  the  factal  information  which  these  two  persons 
could  have  supplied.  Appellant's  argument  with  re- 
spect to  the  effectiveness  of  oral  explanation  has 
already  been  ruled  upon  by  this  Court  in  the  case 
of  Jerry  Lee  Reese  v.  United  States,  No.  14,596, 
decided  August  22,  1955.  The  Court  there  held  that 
oral  presentation  even  by  the  registrant  was  not  the 
sine  qua  non  of  a  valid  classification  by  Selective 
Service. 

Appellant  has  not  made  any  showing  that  Regula- 
tion 1624.1  is  invalid  nor  has  he  shown  that  any  prej- 
udice resulted  from  the  lack  of  Mr.  Hendrickson 's 
and  Mr.  Breece 's  testimony.  If  they  could  have  testi- 
fied as  to  matters  other  than  contained  in  their  letters 
to  the  Board,  appellant  could  have  proved  that  fact 
by  calling  them  as  witnesses.  Appellant's  characteriza- 
tion or  speculation  concerning  the  testimony  they 
might  have  given  is  not  sufficient  to  require  this  Court 
to  hold  that  he  was  prejudiced  by  the  lack  of  their 
testimony. 

Nothing  here  has  been  shown  which  would  justify 
any  finding  of  abuse  of  discretion  on  the  part  of  the 
Board.  The  Court  below,  after  hearing  appellant's 
testimony,  found  to  the  contrary.  This  Court,  without 
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even  the  advantage  of  hearing  the  manner  in  which 
appellant  testified  or  seeing  him  testify  should  not 
come  to  a  contrary  conclusion. 


CONCLUSION. 

Appellant  has  not  shown  any  error  in  the  proceed- 
ings below  or  in  his  administrative  classification.  He 
admittedly  failed  to  obey  an  order  of  his  local  draft 
board.  The  judgment  of  the  District  Court  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
November  2, 1955. 

Respectfully  submitted, 
Lloyd  H.  Burke, 

United  States  Attorney, 

Richard  H.  Foster, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Missoula  Division 

No.  382 

ALFRED   CLERMONT   and   MARGUERITE    I. 
CLERMONT,  Plaintiffs, 

vs. 

GLENN    WOODBURY    AND    PEARL    WOOD- 
BURY, Defendants. 

COMPLAINT 

Come  now  the  plaintiffs  and  for  their  first  cause 
of  action,  allege: 

I. 

That  the  plaintiffs  are  citizens  of  the  Dominion 
of  Canada.  That  the  defendants  are  citizens  of  the 
State  of  Montana.  That  the  amount  in  controversy 
herein  exceeds  the  sum  of  Three  Thousand  Dollars 
($3,000.00)  exclusive  of  interest  and  costs. 

II. 

That  on  or  about  the  2nd  day  of  May,  1953,  the 
plaintiffs  and  the  defendants  entered  into  a  written 
contract,  a  copy  of  which  is  attached  hereto  marked 
Exhibit  "A"  and  by  this  reference  made  a  part 
hereof.  That  the  Jannsen  farm  referred  to  in  Ex- 
hibit "A",  which  is  the  subject  of  the  contract  be- 
tween the  parties,  consists  of  the  following  described 
tract  of  land,  to-wit: 
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The  North  Half  of  the  Northeast  Quarter  of  the 
Southeast  Quarter  (Ni/oNEi^SEi^)  of  Section 
Thirty-four  (34);  West  Half  of  the  Northwest 
Quarter  (Wi/oNWi^)  and  Northwest  Quarter  of  the 
Southwest  Quarter  (NWi^SWi/4)  of  Section  35, 
Township  10  North,  Range  19  West,  M.P.M.  [2] 

III. 

That  on  the  2nd  day  of  May,  1953,  plaintiffs,  as 
recited  in  Exhibit  "A",  paid  to  the  defendants  the 
sum  of  Five  Thousand  Dollars  ($5,000.00),  which 
sum  is  the  deposit  and  earnest  money  mentioned  in 
said  Exhibit  "A".  That  the  defendants  still  retain 
such  amount.  That  the  plaintiffs  have  made  no  other 
payments  under  said  contract. 

IV. 

That  on  the  11th  day  of  June,  1953,  the  defend- 
ants not  having  furnished  an  abstract  of  title  for 
the  real  property  described  in  the  contract.  Exhibit 
*^A",  the  plaintiffs  by  letter  requested  of  the  defend- 
ants that  such  abstract  be  furnished.  That  there- 
after and  on  June  18,  1953,  the  defendants  furnished 
an  abstract  of  title  to  the  plaintiffs  herein,  who 
thereupon  submitted  the  same  to  their  attorneys  for 
examination. 

TV. 

That  tli(^  title  to  the  real  property  as  disclosed  by 
said  abstract  was  not  merchantabh^  in  this:  One 
Louis  Boisot  was  at  one  time  the  owner  of  the  real 
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property.  Louis  Boisot,  so  far  as  is  disclosed  by  the 
abstract,  never  conveyed  the  land  or  his  interest 
therein  to  the  defendants  herein  or  any  of  their 
predecessors  in  interest.  The  lands  herein  described 
were,  subsequent  to  the  ownership  of  Louis  Boisot, 
sold  for  taxes,  and  later  the  title  to  the  lands  herein 
described  was  quieted  by  a  court  decree,  but  neither 
the  tax  title  proceedings  nor  the  quiet  title  proceed- 
ings named  Louis  Boisot  as  a  party,  and  that  the 
interest  of  Louis  Boisot  has  never  been  divested 
of  record. 

V. 

That  the  said  abstract  did  not  disclose  that  [3] 
the  title  to  the  said  property  was  vested  in  the  de- 
fendants but  disclosed  that  the  title  to  the  property 
is  vested  in  Bernhard  Jannsen  and  Anna  Jannsen. 
A  copy  of  a  contract  furnished  with  the  abstract 
but  not  as  a  part  of  it  disclosed  that  the  defend- 
ants' only  rights  in  the  property  are  their  rights 
as  buyers  under  a  conditional  sales  contract. 

VI. 

That  the  said  abstract  did  not  disclose  the  prop- 
erty to  be  free  of  liens  and  encumbrances,  except 
a  mortgage  to  The  Federal  Land  Bank  and  B. 
Jannsen,  and  on  the  contrary,  disclosed,  which  is 
the  fact,  that  the  title  to  the  said  land  is  encumbered 
by  the  lien  of  a  repayment  contract  between  the 
Bitter  Root  Irrigation  District  and  the  United 
States  in  an  undisclosed  anioiinl.  Plaintiffs  are  in- 
formed and  believe  and  therefore  allege  upon  in- 
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foiTTiation  and  belief  that  the  amount  of  such  lien  is 
approximately  Forty  Dollars  ($40.00)  per  acre  on 
the  irrigable  acreage  within  the  said  irrigation  dis- 
trict and  that  one  hundred  twenty-one  (121)  acres 
of  the  described  lands  are  within  the  said  irrigation 
district,  making  a  total  lien  against  the  said  lands 
in  the  sum  of  approximately  Four  Thousand  Eight 
Hundred  Forty  Dollars  ($4,840.00). 

VII. 

That  the  plaintiffs  caused  the  abstract  of  title 
so  furnished  to  be  examined  by  attorneys  of  their 
choice  and  that  thereafter  and  on  June  22,  1953, 
j)hiintiffs  wrote  to  the  defendants  a  letter  which 
was  duly  mailed  to  the  defendants  on  June  22,  1953, 
and  received  by  the  defendants  on  or  about  June 
23,  1953.  That  said  letter  is  attached  hereto,  marked 
Exhibit  "B'',  and  by  this  [4]  reference  made  a  part 
hereof. 

VIII. 

That  the  defendants  did  not  respond  to  plaintiffs' 
letter  of  Jime  22,  1953,  and  thereafter  and  on  July 
27,  1953,  plaintiffs  wrote  to  the  defendants  a  further 
letter,  which  letter  was  mailed  to  defendants  on 
July  27,  1953,  and  received  by  them  on  or  about 
July  28,  1953.  A  copy  of  said  letter  is  attached 
hereto,  marked  Exhibit  "C"  and  by  this  reference 
made  a  part  hereof. 

IX. 

That  on  July  30,  1953,  defendants  replied  to 
plaintiffs'  letters  of  June   22,   1953,   and   July   27, 
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1953,  by  a  letter,  a  copy  oi'  which  is  attached  hereto 
marked  Exhibit  "D"  and  by  this  reference  made  a 
l)art  hereof.  That  since  said  date  of  July  30,  1953, 
the  plaintiffs  have  received  no  advice  or  information 
from  the  defendants  relative  to  the  contract.  Exhibit 
''A",  or  to  the  title  defects  described  herein  and 
in  Exhibit  "B". 

X. 

That  more  than  a  reasonable  time  has  elapsed 
since  the  title  defects  were  pointed  out  to  the  de- 
fendants and  that  the  defendants  are  obliged  under 
their  said  contract  to  return  the  Five  Thousand 
Dollars  ($5,000.00)  to  the  plaintiffs  herein.  That 
although  the  plaintiffs  have  demanded  the  return 
of  such  $5,000.00,  the  defendants  have  failed,  ne- 
glected and  refused  to  return  it  to  plaintiffs'  dam- 
age in  the  sum  of  $5,000.00,  together  with  interest 
thereon  at  the  rate  of  six  per  cent  (6%)  per  aimum 
since  the  3rd  day  of  August,  1953. 

XI. 

That  the  defendants  have  at  all  times  been  in 
the  full  and  peaceful  possession  of  the  lands  de- 
scribed [5]  in  Exhibit  "A"  and  have  had  and  en- 
joyed all  of  the  crops  produced  and  harvested  there- 
from during  the  year  1953,  and  that  the  plaintiffs 
h.ave  never  been  in  possession  of  said  lands  or  any 
part  thereof. 

For  a  Second  Cause  of  Action  and  in  the  Alterna- 
tive, Plaintiffs  Complain: 
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T. 

PJaintiffs  incor]3orate  herein  by  reference  all  of 
the  allegations  of  Paragraphs  I,  II,  III,  IV,  V,  VI, 
VII,  VIII,  IX  and  XI  of  plaintiffs'  first  cause  of 
action. 

II. 

Plaintiffs  without  in  any  wise  admitting  that  they 
liav(^  failed  to  perform  any  of  the  obligations  re- 
quired to  be  performed  by  them  under  Exhibit  "A", 
allege  that  they  should  be  relieved  of  a  forfeiture  of 
the  Five  Thousand  Dollars  ($5,000.00)  earnest 
money  paid  to  the  plaintiffs,  and  as  grounds  for 
relief  from  the  forfeiture  allege :  That  they  entered 
into  Exhibit  "A"  in  good  faith,  intending  to  pur- 
chase the  property  described  therein.  That  as  the 
time  for  the  last  payment  to  defendants  approached 
and  they  had  not  received  an  abstract  of  title,  they 
wrote  to  the  defendants  to  secure  the  same;  that 
u])on  bcnng  furnished  such  abstract  plaintiffs  there- 
u])on  delivered  it  to  what  they  believed  to  be  reput- 
a))le  attorneys  for  an  opinion  thereon.  That  on  re- 
ceiving their  attorneys'  opinion,  plaintiffs  trans- 
mittc^d  th(^  contents  thereof  to  the  defendants.  That 
although  more  than  three  months  have  elapsed  since 
such  tiuK^,  defendants  have  taken  no  position  with 
resj)ect  to  the  asserted  defects  in  the  title  and  have 
neither  denied  the  existence  of  the  asserted  defects 
nor  indicated  any  [6]  intention  to  cure  them.  That 
tJK^  ])laintiffs  w^ho  had  intended  to  move  from  their 
rc^sidence  in  Canada  to  Ravalli  County  have  been 
uncertain  as  to  whether  tlu*  contract  could  be  per- 
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formed,  whether  they  would  l)e  establishing  a  new 
lioine  and  business  in  Montana,  or  whether  they 
would  continue  to  reside  in  Canada  and  there  make 
their  living.  That  by  reason  of  the  complete  lack 
of  v(^sponse  from  the  defendants  and  being  uncer- 
tain whether  the  contract.  Exhibit  "A",  would  be 
])erformed,  plaintiffs  finally  decided  to  return  to 
their  homes  in  Canada  and  continue  their  business 
there.  That  if  at  this  late  date  the  defendants  wc^re 
to  evidence  some  interest  in  the  title  to  the  said 
in'operty  and  were  able  to  demonstrate  that  they 
would  be  able  to  deliver  title  called  for  by  the  con- 
tract. Exhibit  "A",  the  plaintiffs  could  only  at  great 
expense  and  inconvenience  to  themselves  now  per- 
form because  of  the  changes  in  conditions  which 
have  occurred  since  the  date  of  Exhibit  ^'A".  That 
the  plaintiffs,  if  they  have  defaulted  in  the  perform- 
ance of  any  obligations  by  them  to  be  performed, 
have  done  so  in  good  faith ;  that  they  have  not  been 
guilty  of  any  grossly  negligent,  fraudulent  or  w^ill- 
ful  breach  of  duty  and  are  entitled  to  be  relieved  of 
any  forfeiture  on  their  part  pursuant  to  the  laws  of 
Montana  in  that  case  made  and  provided. 

Wherefore,  plaintiffs  pray  for  judgment, 

1 .  In  the  amount  of  Five  Thousand  Dollars  ($5,- 
000.00),  together  with  interest  thereon  at  the  rate 
of  six  per  cent  (6%)  per  annum  from  August  3, 
1953,  or  in  the  alternative, 

2.  That  the  Court  relieve  the  plaintiffs  from  [7] 
a   forfeiture   of  the   Five   Thousand   Dollars    ($5,- 
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000.00)  earnest  money  paid  on  account  of  Exhibit 
^^A"  upon  such  terms  and  conditions  as  seem  just 
to  the  Court  sitting  as  a  Court  of  Equity,  and  that 
judgment  granting  such  relief  be  entered  by  the 
Court. 

/s/  RUSSELL  E.  SMITH, 

Attorney  Preparing  this  Complaint 

/s/  SMITH,  BOONE  &  RIMEL, 
Attorneys  for  Plaintiffs 
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EXMIBJT   "A" 


??p"^.Tr  r,^9  RECEIPT  AND  AGREEMENT  TO  SELL  AND  PURCHASE        °'IL^s'^,;°TroVo7REAT?oRs''* 

S!.».ni  N.M  Law  PubU.hlng  Ca.  ^  ^  .  -  ,  ASSOCIATION  OF  REALTORS 

FortJand,or».                                                                   Stevensville                  May  2                           53 
ALFRED  CLERJ^NT  ■  ""'""" ^ " 

REXIUVED  FROM  0>*r*lnall*r  r*l*iT*d  to  at  PurchoMr) 

•um   ol rIVE — THvUS AND     ~ — Z — T n — r ~ — "•"" ~ — r r: ^JJoHan  {*  ^J  ,  OOP  ,  OQ         )  <n  a  d«po«ll  ond  •om.il  mon«y   In 

I  parn>«nt  oi  lh»  purcha«#  piic*  o(  lh«  toUowtng  d«ftCTib«d  r»al  property  attualad  In ,   County    o( , 

•  o<  Montana,  ^w^..       Jcnsan  Farm  consisting   of   140   acres   now  owned  by  Glen  Woodbury 


All   irrigation  lixiurci   and  equipment,   plumbing  and   healing  llzlures  and  equipment,    Including    iloker    and    oil   lonke.    water    heateri    and    bumeri.    elecuic    light 
■••   (excluding    bulbej.   bathroom   ILxturee,   roller   ahades,   curtain   rods   and    lixlurei.  Venetian  blmda,  window  and  doot  (creeni,  linoleum,  all  thruba  and  Ireea,  and  all 

IT  hxlurea  attached  thereto,  except . _^___^ 

lo  be  left  upon  the  pranusea  aa  a  part  of  the  property  purchased.  The  lollowing  personal  property  la  also  to  be  leil  upon  the  premlsea  aa  a  port  ol  the  property  pur- 

md: Qonfi 

.. ..  K...Ky .  .K..  .K.  .....  p..^K.^  p K ,    THIRTY  S IX   THOUSAND ^,._  „  36 . OOP.  00    , 

•able  aa  loMows:  The  earnest  money  hereinabove  receipted  lor  In  the  sum  ol ^ -^^  ^ iHUUSAND     ---«--      -^w^ll,Tr.  («        ^  s  000  .  00      ^ 

I  the  bo,anc„  o.  the  purchase  pHce  In  the  sum  o. THIRTY     ONE      THOUSAND .,31.000.00      , 

M  poid  as  lollows:  (If  c^  contract.^  Male  terms  aenerally  and  if  escrow,  also  name  ol  escrow  holderL 

Payable   in  full   to  Mr.    Woodbury  less   about  $^0,000.00  mortgage  to  Bernhard 
anssen   and  the  Federal  Land  Bank.    Jannsen  mortgage   about  $16.500.00   and 
3,500.00  Federal   Land  Bank. Mortgage  to  Janssen       payable  $1.000.00   a  year 

t  3%  and  Federal  Land  Bank  $140^00  twice   a  yeai.      Balance  to  Woodbury 

jne  15,    1953. 

r     Ii   us   lur;her  cqre^:   Seller  shall  al   his  expense  lurnish   Pvirchc 
above  described  property  vested  In  Seller,  or  In  Jieu  thfireof,  al  Seller  _ 

. and  encumbrances. Mortgage  to  B.    JanHscn     $16.200.00   and  Federal  Land  Rank, 

$3563.98 

It  IS  luiiher  agreed  that  the  broker  assumes  no  resporiGibilily  in  reciard  lo  the   title  and   broker  recommonds  thai  Purchaser  hove   the  Abstract  of  Title  or  Title  In- 
mce  Poiiry  eximined  by  o 
2.     The  iwol  property 


med  by  on  o-oiney.^^^^^  ^^_ gpntraCt      fOT     Deftd 


lilding   and    use   res^i 

Seller  shall  pay  all  of  the  lazes  and  assesamcnis  for_i~:./l2lh8  ol  19   ^^ and  prior  years  one   Purchaser  shall  pay  all  taxea  and  assessments  thereafter. 

Insurance  and   Interest  on  mortgage  or  contract   Indobledncis  shall  be  pro  rated  as  ol WBy — 5_j ^79v . 


iplion  be  paid  oul  ol  the  purchase  money  at  the  do 

approved. 


If   Seller  does  not  opprove   this   sale   within '    " days    herealler.  or  II  Seller's  title  is  not  merchar.lable  or  Insurable  and  cannot  be  made  so  within  a 

KMiable   lime  alter   wrif.en  notice  containing  stolement  of  delects  is  delivered  to  Seller,  then  said  earnest  money  herein  receipted  lor  shall  be  relurne!  \n  the  Purchaser 

and  all  rights  o'.  Purthaser  terminoled  unless  Purciiaser  waives  said  delects   and   elecis   lo  purchasf.    bu'    i(  said   sale   is  approved   by   the  Sellor   and   Seller's 

IS   merchantable  or  insurable  and  Purchaser   neglects  or  refuses  to  complete  the  purchase  or  shall  lail  to  pay  the  balance  ol  the  purchase  price  as  hereinabove 

then  said  earnest  money  shall  be  lorfeiled  to  the  Seller  as  liquidated  damages  and  nol  as  a  penally  and  ihia  Agreement  thereupon  shall  be  of  no  further  force 


5.  Possession  shall  be  delivered  Purchaser  on   or  before  th-- day   ol .    19 

6.  Purchaser  enters   into   this   AqreemenI   in   lull   reliance   upon   his   independent   Investigation   and   ludqmenl  ond  there  are  no  verbal  or  olhor   aqreementa  which 
Ify  or  affect  this  Agreement. 

7.  Time   la   of   the   esserure   of   this   Agreement.    Purchaser's   rights    herein   are  nol  assignable  without  the  wrii'»n  consent  of  the  Seller 

i.  Special  provisions:    PurcHaser   Is   to  get  ^  of  hay  -   1/3  of   grain  -   1/3  of   th«? 

peas.      Purchaser  is   to  pay  taxes   (water)    for  1953. 


-Agent,    By  Agents    for 


I   hereby   agree  lo  purchase  the  above  aescnbed   property   and  pay   the  prtce    „,      Thirty     SIX      IhOUSang 

l?V  «  v^V  a  wv )  aa  sot  forth  above  and  arani  to  sold  agent days    hereafter    to    secure 

r  ih  111   not  be  subject  to  revocation.  I/we  hereby  acknowledge  receipt  of  a  copy  of  this  Recelpl  and  Agres 

1^"  /s/     Alfred  Clermont 


/s/     Marguerite   I,  Clermont 


jable  consideration  I/we  agree  lo  sell  and  convey  to  ir.».H»jryM«y   '^TrV'^''^*"T"^>^<tfV1"l'('1iri         '*""  °"^  condiliona  hereinabove  atated 


rUil>TSrTiiyiuTil'"ile|>o.ll  shall  be  poid   to  <,t   i..      n«l  by  t 
y  out  ol   (he  cash   proce«ds   ol    sale   lh«  eip<-i  *"      '    lumlshli 


^bove  named  ogent  o  commission  amounltng ^-w-^t-^^-m -v-%w -•  ....*.  .«,   .,.w,^«.  .,..w«i«xj   ••• 

n    In  the  event  of  a  forfeiture  of  the  depoail  as  above  prUililWr   lliinufil'^tfai.osll  shall  be  poid   in  nr   n.  ned  by  the  agent  lo  the  extent  of  the  agreed  upon 

iBi  .«.r-.   w  ih  residue  to  the  seller.  1/we  authonie  aald  agent  to  pay  out  ol  ihe  coah  proceeds  ol   sale  the  eip<i  •••  lumuhing  evidence  of  title,  of  recording  tees  and 

^***  si'jn-ps,  if  any,  as  well  as  any  Incumbrances  on  said  premises  poyable  by  me   ol/or    before    closing     1/^©  ■    owledge    receipt    of 
••mem  beariitg  my/our  signature  and  that  of  the  Purchaaer  named  above. 


May     ,  „Ji3_  /s/     Glenn  Woodbury 


/s/       Pearl   Woodbury 

(II  hu.Nn  1  nd  wU*  both  miut  alqn.) 


II  corr  —  mz  n  deai  Evnxori 
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EXHIBIT  "B" 

Huson,  Montana,  June  22,  1953 

Mr.  Glenn  Woodbury  and  Pearl  Woodbury, 
Three  Mile  District,  Stevensville,  Montana. 

Dear  Mr.  and  Mrs,  Woodbury: 

With  regard  to  the  Receii)t  and  Agreement  to  Sell 
and  Purchase,  entered  into  on  May  2,  1953,  between 
you  as  Sellers  and  us  as  Purchasers,  an  abstract  of 
title  to  the  property  described  in  the  agreement, 
was  delivered  to  our  attorneys  on  Jime  18,  1953, 
together  with  a  certified  copy  of  a  contract  for  the 
sale  of  the  property  by  Bernhard  Jannsen  and  wife 
to  you  bearing  date  April  24,  1952. 

Please  consider  this  letter  as  a  written  notice 
advising  you  of,  and  containing  a  statement  of  de- 
fects, in  the  title.  The  following  constitutes  a  state- 
ment of  defects: 

1.  In  the  first  place  title  to  this  property  is  not 
vested  in  you  but  rather  record  title  is  in  the  names 
of  Bernhard  Jannsen  and  Anna  Jannsen,  husband 
and  wife.  In  this  connection  the  Receipt  and  Agree- 
ment to  Sell  and  Purchase  contemplates  a  sale  from 
you  to  us  subject  to  a  mortgage  in  favor  of  B.  Jann- 
sen and  subject  to  a  mortgage  in  favor  of  the  Fed- 
eral Land  Bank.  It  does  not  contemplate  our  taking 
an  assignment  of  your  contract  with  the  Jannsens. 
We  therefore  demand  that  you  obtain  title  to  the 
property  to  the  end  that  the  provisions  of  the  agree- 
ment can  be  complied  with. 

2.  Our  attorneys  advise  us  that  the  property  is 
subject  to  a  lien  in   favor  of  the  United  States  of 
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America  arising  out  of  a  contract  with  Bitter  Root 
Irrigation  District  dated  September  16,  1948  re- 
corded June  11,  1949  in  Volume  13  of  Misc.  page 
91 ;  the  premises  are  included  within  the  Bitter  Root 
Irrigation  District  and  as  such  the  lands  are  sub- 
ject to  said  contract  lien.  Demand  is  therefore  made 
upon  you  to  remove  this  lien  as  the  title  is  not  mer- 
chantal)le  with  the  lien  existing. 

3.  Our  attorneys  also  advise  us  that  there  is  a 
break  in  the  title  arising  under  the  following  cir- 
cumstances : 

While  this  property  was  owned  by  Bitter  Root 
Valley  Irrigation  Company  a  Trust  Deed  was  Ex- 
ecuted in  favor  of  First  Trust  and  Savings  Bank, 
an  Illinois  corporation,  and  Emile  K.  Boisot,  Trus- 
tee. Subsequently  the  Irrigation  Company  was  ad- 
judged a  bankrupt  and  suit  was  filed  by  the  grantees 
of  the  trust  deed ;  thereafter  the  x>ropeii:y  was  sold 
by  a  Special  Master  appointed  by  the  Federal  Court 
to  Louis  Boisot.  The  property  was  not  specifically 
described  in  this  S])ecial  Master  Deed,  but  in  our 
opinion  comes  within  the  provision  '^All  other  prop- 
erty real  and  jx'vsonal  of  every  kind  and  description 
whatsoever*  owned  ])y  the  Bitter  Root  Valley  Ir- 
rigation Company,  or  its  Trustee  in  bankruptcy,  or 
in  which  it  or  he  has  any  interest."  We  are  unal^le 
to  find  any  deed  to  this  property  from  Loujs  Boisot. 

AV(^  demand  that  in  some  ap]n'0])riat(»  uianncn', 
Louis  Boisot  and  wife,  if  married,  be  legally 
divested  of  tluMr  interest  in  this  property. 

Tlu^  Recei])t  and  Agreement  to  Sell  and  Purchase 
providers  tliat  you  shall  havc^  a  reaso]ia])l(*  timr  witliiu 
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whieli  to  make  the  title  to  this  pi'oi)erty  merchant- 
able and  we  are  accordingly  allowing  you  a  reason- 
able time  within  which  to  do  so.  Would  you  kindly 
advise  us  as  to  what  you  believe  to  ])e  a  reasonable 
time  and  also  your  decision  as  to  whether  you  will 
remedy  the  defects  noted  in  this  letter  within  a 
reasonable  time  so  as  to  provide  us  with  a  merchant- 
able title  subject  only  to  the  excex^tions  noted  in  the 
agreement. 

If  you  fail  to  correct  these  defects  and  fail  to 
make  your  title  merchantable  within  a  reasonable 
time  a  written  demand  will  be  made  upon  you  for 
the  return  of  the  earnest  money,  namely  $5,000.00 
])aid  by  us  on  the  execution  of  the  agreement. 

We  are  returning  herewith  to  you  the  certified 
copy  of  contract  of  sale  and  our  attorneys  advise 
us  that  they  are  returning  by  registered  mail  th( 
abstract  of  title  as  you  requested,  to  the  Federal 
Land  Bank,  c/o  Dan  Geiman,  Hamilton,  Montana. 

Yours  very  truly, 

/s/  ALFRED  CLERMONT 

/s/  MARGUERITE  I.  CLERMONT 
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EXHIBIT  ^^C^' 

Hiison,  Montana,  July  27,  1953 

Mr.  (}l(Min  Woodbury  and  Pearl  Woodbury, 
Three  Mile  District,  Stevensville,  Montana. 

Dear  Mr.  and  Mrs.  Woodbury: 

Under  date  of  June  22,  1953  we  advised  you  by 
letter  of  the  defects  which  our  attorneys  found  in 
the  title  to  your  property  and  demanded  that  the 
title  be  made  merchantable.  In  that  letter  we  re- 
quested that  you  advise  us  as  to  what  you  believe 
to  be  a  reasonable  time  for  the  correction  of  those 
defects  and  also  whether  you  in  fact  intend  to  rem- 
edy the  defects. 

More  than  a  month  has  elapsed  since  our  letter 
and  we  have  had  no  response  from  you.  Your  failure 
to  reply  is  certainly  indicative  that  you  do  not  in- 
tend to  make  this  title  merchantable. 

Unless  we  are  advised  by  you  within  one  week 
after  you  receive  this  letter  that  you  intend  to  take 
steps  to  correct  the  defects,  and  when  you  will  have 
the  title  merchantable  as  provided  in  tlu^  agreement, 
we  will  proceed  on  the  basis  that  the  provision  of 
the  agreement  that  "the  said  earnest  money  herein 
i-ecei])t(^d  for  shall  b(^  returned  to  the  purchaser  on 
demand"  is  applicable.  In  the  event  that  you  do  not 
intend  to  mak(»  the  title  merchantable,  then  please 
considei-  this  lettcM'  as  our  diMuand  u])on  vou  to  im- 
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mediately  return  to  us  the  earnest  money  receiirted 
for  namely,  $5,000.00  and  your  failure  so  to  do  will 
re(iuire  our  filing  an  action  against  you. 

Yours  very  truly, 

/s/  ALFRED  CLERMONT 

/s/  MARGUERITE  I.  CLERMONT 


EXHIBIT  ^^D" 

Three  Mile  District,  Stevensville,  Montana 

July  30,  1953 
Mr.  Alfred  Clermont  and 
Mrs.  Marguerite  I.  Clermont 
Huson,  Montana. 

Dear  Mr.  and  Mrs.  Clermont: 

We  received  your  two  letters  of  June  22  and  July 
27  regarding  our  May  2,  1953  contract  for  the  sale 
and  purchase  of  the  Bernhard  Jannsen  farm.  We 
have  turned  the  matter  over  to  our  attorneys  and 
they  are  checking  over  the  objections  which  you 
have  made.  We  expect  to  hear  from  them  very 
shortly  and  get  their  advice  on  the  statement  of  de- 
fects in  title.  You  may  be  assured  that  the  matter 
is  being  promptly  taken  care  of  and  that  we  will  act 
on  the  advice  of  our  attorneys  in  the  matter  of 
clearing  up  any  defects  in  merchantability  of  title. 

Very  truly  yours, 

/s/  GLENN  WOODBURY 
/s/  PEARL  WOODBURY 

[Endorsed] :   Piled  October  7,  1953. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Defendants  move  the  Court  to  dismiss  the  action 
because  the  complaint  fails  to  state  a  claim  against 
the  defendants  upon  which  relief  can  be  granted. 

/s/  LEIF  ERICKSON, 

Attorneys  for  Defendants     [14] 

Affidavit  of  Service  by  Mail  attached.  [15] 

[Endorsed] :    Filed  November  2,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  defendants'  motion  to  dismiss  having  come 
on  for  hearing  before  the  Court  on  the  3rd  day  of 
February,  1954,  and  the  matter  having  been  fully 
argued  and  submitted  to  the  Court,  and  the  Court 
having  considered  all  of  the  arguments,  and  the 
briefs  submitted,  and  being  fully  advised  in  the 
premises, 

Jt  is  Therefore  Ordered  that  the  defendants'  mo- 
tion to  dismiss  be  and  the  same  hereby  is  denied, 
and  flic  d(*fendant  is  granted  20  days  within  which 
to  fiirtlier  ])l(^ad. 
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It  Is  Further  Ordered  that  tlie  Clerk  of  this  court 
forthwith  notify  the  attorneys  of  record  for  the  re- 
spective parties  of  the  making  of  this  order. 

Done  and  dated  this  10th  day  of  March,  1954. 

/s/  W.  D.  MURRAY, 

U.  S.  District  Judge  [16] 

[Endorsed] :   Filed  March  10,  1954. 


[Title  of  District  Court  and  Cause.] 

ANSWER  AND   CROSS-COMPLAINT 

Answer  to  First  Cause  of  Action 

As  and  for  their  answer  to  the  first  cause  of  ac- 
tion of  the  complaint  herein,  defendants  allege  as 
follows : 

First  Defense 

The  first  cause  of  action  of  the  comy)laint  fails  to 
state  a  claim  against  defendants  upon  which  relief 
can  be  granted ; 

Second  Defense 

Admit  the  allegations  contained  in  paragraphs  I, 
II,  III  and  IV;  deny  the  allegations  of  the  para- 
graph numbered  IV  beginning  at  line  17  through 
line  31  of  i)age  2  of  said  complaint; 

Answering  paragraph  V,  defendaiits  admit  that 
title  to  the  property  is  vested  in  Bernhard  Jannsen 
and  Anna  Jannsen ; 

Answering  paragrapli  VI,  admit  that  the  irrig- 
ated portion  of  the  lands  is  inchided  in  the  Bitter 
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Root  Irrigation  District,  and  that  in  common  with 
all  of  the  lands  so  included  in  said  District  is  sub- 
ject to  the  lien  provided  in  a  certain  Repayment 
Contract  between  the  Bitter  Root  Irrigation  Dis- 
trict and  the  United  States;  deny  the  other  allega- 
tions of  paragraph  VI ; 

Answering  paragraph  VII,  admit  the  allegations 
of  said  paragraph ; 

Answering  paragraph  VIII,  admit  the  receipt  of 
the  letter  marked  Exhibit  *'C"  and  deny  the  other 
allegations  of  the  said  [17]  paragraph; 

Answering  paragraph  IX,  admit  the  receipt  by 
the  plaintiffs  of  the  letter,  Exhibit  "D",  deny  the 
other  allegations  of  said  paragraph; 

Answering  paragraph  X,  admit  the  defendants 
have  refused  to  pay  to  the  plaintiffs  the  Five 
Thousand  Dollars  ($5,000.00)  referred  to  and  deny 
the  other  allegations  of  said  paragraph; 

Answering  paragraph  XI  admit  the  allegations 
of  said  paragraph; 

Allege  that  the  plaintiffs,  when  the  contract  Ex- 
hibit "A"  was  entered  into  made  specific  inquiry 
concerning  the  lien  of  the  Bitter  Root  Irrigation 
District  and  the  United  States  on  the  lands  here 
involved  and  entered  into  the  said  contract  with  full 
knowledge  of  the  existence  of  the  said  lien  and 
waived  any  right  to  ol)ject  to  the  marketability  of 
the  title  by  reason  of  the  existence  of  the  said  lien; 

Allege  that  when  the  plaintiffs  entered  into  the 
contract,  Exhibit  "A",  the  plaintiffs  knew  that  legal 
title  to  the  property  was  vested  in  Bernhard  Jaim- 
s(^n  and  Ainia  Jannsen,  and  that  the  said  Bernhard 
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Jamison  and  Anna  JainisiMi  did  nut  hold  a  mort- 
gage on  the  lands  involved;  that  the  phiintiffs  spe- 
cifically agreed  with  the  defendants  to  assnme  the 
obligations  of  the  defendants  under  the  Contract 
for  Deed  referred  to  in  paragraph  V  of  the  com- 
plaint and  waived  any  right  to  complain  of  the 
marketability  of  the  title  by  reason  of  the  fact  that 
](\gal  title  was,  and  is,  vested  in  Bernhard  Jannsen 
and  Anna  Jannsen  and  not  in  the  defendant ; 

That  the  abstract  furnished  by  the  defendants 
shows  a  marketable  title  in  the  defendants,  and  the 
title  of  the  defendants  is,  in  fact,  a  marketable  one 
within  the  provisions  of  the  agreement  between 
these  plaintiffs  and  these  defendants; 

Except  as  herein  specifically  admitted,  denied  or 
alleged,  defendants  deny  each  and  every  other  al- 
legation contained  in  the  [18]  first  cause  of  action  in 
the  complaint ; 

Third  Defense 
Allege  that  at  all  times  defendants  have  been 
ready,  willing  and  able  to  perform  their  obligations 
under  the  terms  of  the  contract.  Exhibit  "A"  and 
the  agreements  made  with  the  plaintiffs  referred  to 
in  the  second  defense,  but  that  within  a  f(»w  days 
after  the  said  contract  was  made,  the  plaintiffs  de- 
termined not  to  fulfill  their  obligations  under  the 
said  contract  and  agreement  and  so  notified  the 
defendants,  and  that  since  said  determination  by 
the  plaintiffs,  the  plaintiffs  have  not  been  ready, 
willing  or  :ible  to  cany  out  tlieir  promises  under 
the  said  contract  and  agreements; 
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That  more  particularly  by  said  contract,  Exhibit 
**A''  to  the  complaint,  the  plaintiffs  agreed  to  pay 
to  the  defendants  the  balance  of  the  purchase  price 
on  June  15,  1953;  that  on  said  date  the  plaintiffs 
failed  to  tender  to  the  defendants  the  said  balance 
of  the  purchase  price ;  that  they  were  not  then,  nor 
have  they  since  been  ready,  willing  or  able  to  per- 
form the  conditions  of  the  said  contract  on  their 
part  to  l)e  performed;  that  under  the  contract  time 
is  made  of  the  essence  of  agreement; 

Fourth  Defense 

That  if  the  plaintiffs  did  not  waive  the  right  to 
object  to  the  marketability  of  the  title  by  reason  of 
the  lien  of  the  Bitter  Root  Irrigation  District  and 
the  United  States  and  by  reason  of  the  fact  that 
legal  title  is  vested  in  Bemhard  Jannsen  and  Anna 
Jannsen,  the  defendants  had  no  obligation  to  show 
a  marketable  title  until  such  time  as  legal  title  was 
to  i)ass  to  the  plaintiffs;  that  under  the  contract, 
conveyance  of  the  property  to  the  plaintiffs  was  to 
be  by  contract  for  deed;  that  by  such  ])rovision  in 
the  contract  it  was  contemplated  by  the  parties  that 
defendants  would  fully  comply  with  th(^  contract  if, 
at  the  time  the  plaintiffs  had  paid  the  payments  to 
the  Federal  [19]  Land  Bank  and  to  Bernhard  Jaim- 
sen  and  Anna  Jannsen,  defendants  could  then  de- 
liver to  the  plaintiffs  marketable  title;  that  upon 
the  ])ayment  of  the  several  sums  agreed  to  be  paid 
by  the  plaintiffs  under  the  said  contract,  full,  legal 
til1('  win  vc^st  in  the  ])laintiffs  aiid  defendants  will 
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have  fully  comi)licd  with  all  the  provisions  of  the 
contract  relating  to  the  title  conveyed; 

Fifth  Defense 
That  at  all  times  defendants  have  been  ready, 
willing  and  able  to  perforin  their  obligations  under 
the  teiTus  of  the  contract,  Exhibit  *'A"  and  the 
agreements  made  with  the  plaintiffs  referred  to  in 
the  second  defense;  that  defendants  will  be  able  to 
deliver  good,  merchantable  title  to  the  plaintiffs 
upon  the  completion  of  the  payments  to  })e  made 
])y  the  plaintiffs  under  the  contract;  that  plaintiffs 
have  full  knowledge  of  this  fact  and  plaintiffs  had 
full  knowledge  of  the  state  of  the  title  at  the  time 
the  contract  was  entered  into  and  waived  any  right 
to  object  to  the  marketability  of  the  title  so  far 
as  the  lien  of  the  Bitter  Root  Irrigation  District 
and  United  States  and  insofar  as  the  title  of  Bern- 
hard  Jannsen  and  Anna  Jannsen  are  concerned; 
that  their  objections  to  the  title  are  not  made  in 
good  faith  but  are  made  for  the  fraudulent  purpose 
of  relieving  themselves  of  their  obligations  under 
the  contract  and  for  the  purpose  of  unlaw^fully  re- 
covering the  part  payment  made  to  these  defend- 
ants ; 

Answ^er  to  Second  Cause  of  Action 
As  and  for  their  answer  to  the  second  cause  of 
action  of  the  complaint  herein,  defendants  allege  as 
follows :  defendants  incorporate  herein  by  reference 
all  of  the  allegations  of  the  first,  second,  third  and 
fourth  defenses  to  the  first  cause  of  action,  nnd  \u 
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addition,  deny  and  allege  as  follows:  xVs  to  para- 
graph II  of  the  second  cause  of  action,  allege  that 
plaintiffs  have  failed  to  ])erforni  their  o])ligations 
requii'ed  under  the  contract.  Exhibit  "A";  admit 
that  the  plaintiffs  entered  into  [20]  the  contract 
Exhibit  ''A"  in  good  faith  intending  to  purchase 
the  property  described  therein;  allege  that  within 
a  week  after  the  execution  of  the  contract  Exhiint 
"A"  plaintiffs  determined  that  they  were  not  going 
to  perform  the  obligations  devolving  upon  them  by 
reason  of  the  said  contract;  allege  that  plaintiffs 
defaulted  in  the  performance  of  their  obligation 
under  the  contract  and  deny  that  such  default  was 
in  good  faith;  allege  that  said  defaults  in  the  per- 
formance of  the  obligation  of  the  contract  by  the 
plaintiff,  were  grossly  negligent,  fraudulent  and  a 
willful  breach  of  duty;  and  deny  that  plaintiffs  are 
entitled  to  return  of  the  down  payment  of  Five 
Thousand  Dollars  ($5,000.00)  as  a  relief  from  for- 
feiture or  otherwise. 

In  further  answer  to  the  allegations  of  ])ara- 
gra])h  II  of  the  second  cause  of  action,  defendants 
say  that  the  demand  of  the  plaintiffs  for  an  ab- 
stract w^xs  not  made  in  good  faith;  that  prior  to  the 
execution  of  the  agreement,  Exhibit  "A",  plaintiffs 
had  full  knowledge  of  the  existence  of  the  lien  of 
the  Bitter  Root  Irrigation  District  and  of  the  fact 
that  legal  title  was  vested  in  Bernhard  Jannsen  and 
Anna  Jannsen,  his  wife;  that  by  the  contract.  Ex- 
hibit "A",  the  plaintiffs  specifically  assumed  the  ob- 
ligations of  the  defendants  imder  the  contract  for 
deed  with  Bernhard  »Iannsen  and   Anna  Jannsen, 
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and  that  plaintiffs  spcH'ifi(*ally  waived  any  right  to 
object  to  the  marketability  of  the  title  to  the  lands 
by  reason  of  the  lien  of  the  Irrigation  District;  that 
the  objections  of  the  plaintiffs  to  the  marketability 
oC  the  title  after  the  examination  of  the  abstract 
were  made  in  bad  faith  and  with  the  fraudulent 
l)urpose  and  intent  to  relieve  themselves  of  their 
obligations  under  the  said  contract;  except  as  herein 
specifically  denied,  admitted  and  alleged,  defend- 
ants deny  all  oF  the  allegations  of  paragraph  II  of 
said  second  cause  of  action. 

For  further  separate  defense  to  the  second  cause 
of  action  [21]  defendants  incorporate  herein  by 
reference  all  of  the  above  allegations  and  denials 
contained  above  in  the  answer  to  the  second  cause 
of  action,  and  in  addition,  allege  that  by  reason  of 
the  failure  of  the  plaintiffs  to  perform  their  obliga- 
tions imder  the  contract.  Exhibit  "A"  to  the  com- 
plaint, the  defendants  have  been  damaged  in  an 
amount  in  excess  of  Five  Thousand  Dollars  ($5,- 
000.00),  and  that  it  would  be  unjust  and  inequitable 
to  permit  these  plaintiffs  to  recover  any  part  of  the 
Five  Thousand  Dollars  ($5,000.00)  paid  by  the 
])laintiffs  as  the  down  payment  and  as  a  part  of  the 
l)urchase  price  for  the  lands  involved. 

Cross-Complaint 
For  a  cross-com[)laint,  defendants  allege: 

I. 

That  the  x>b^intiffs  are  citizens  of  the  Dominion 
of  Canada;  that  the  defendants  ai'c  citizens  of  the 


26  Glenn  and  Pearl  Woodbury  vs. 

State  of  Montana;  that  tlie  aiiiount  in  controversy 
herein  exceeds  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  interests  and  costs; 

II. 

That  on  or  about  the  2nd  day  of  May,  1953,  the 
plaintiifs  and  the  defendants  entered  into  a  written 
contract,  a  copy  of  which  is  attached  to  the  com- 
plaint, marked  Exhibit  "A"  and  by  this  reference 
made  a  part  of  this  cross-complaint;  that  the  Jann- 
sen  farm  referred  to  in  said  contract  consists  of  the 
following  described  tracts  of  land,  to-wit: 

The  North  Half  of  the  Northeast  Quarter  of 
the    Southeast    Quarter    (Ni/oNEi^SEi^)     of 
Section   34,   the   West  half  of  the  Northwest 
Quarter  (Wi/oNWi^),  the  Northwest  Quarter 
of  the  Southwest  Quarter  of  (NW14SW14)  of 
Section  35,  Township  10  North  Range  19  West 
of  the  Montana  Principal  Meridian, 
that  on  the  said  2nd  day  of  May  the  plaintiffs  paid 
to  the  defendants  the  sum  of  Five  Thousand  Dol- 
lars ($5,000.00)  as  a  deposit,  earnest  money  and  in 
part  payment  of  the  purchase  price  of  the  property 
described  and  that  the  i)laintiffs  have  made  no  [22] 
other  payments  under  said  contract; 

III. 

Tliat  at  the  time  the  said  contract  was  made, 
plaintiffs  were  aware  of  the  existence  of  a  lien  for 
the  construction  charges  for  irrigation  structures 
imder  a  certain  contract  between  the  United  States 
of  America  and  the  Bitter  Root  Irrigation  District 
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and  entered  into  the  contract  for  the  i)urchase  of  the 
said  lands  with  the  understanding  and  agreement 
on  the  pai-t  of  the  plaintiffs  that  they  would  assume 
and  i)ay  the  said  lien  when  and  if  it  became  due, 
and  that  i)laintiffs  waived  any  right  to  object  to  the 
jnarketability  of  the  title  tendered  by  the  defend- 
ants by  reason  of  the  existence  of  the  said  lien; 

IV. 

That  at  the  time  the  contract  for  the  purchase  of 
the  lands  involved  was  entered  into  these  plaintiffs 
knew  that  legal  title  to  the  said  property  was  vested 
in  Bernhard  Jannsen  and  Anna  Jannsen  and  that 
the  defendants  held  the  property  under  a  certain 
contract  for  deed,  and  plaintiffs,  by  the  contract, 
specifically  assumed  the  obligations  of  the  defend- 
ants under  the  said  contract  for  deed,  the  said  con- 
tract for  deed  being  erroneously  described  in  said 
contract  as  a  mortgage  and  the  plaintiffs  specifically 
waived  any  right  to  object  to  the  marketability  of 
the  title  tendered  by  the  plaintiffs  by  reason  of  the 
fact  that  the  legal  title  was  vested  in  Bernhard 
Jannsen  and  Anna  Jannsen; 

That  under  the  contract,  the  land  was  to  be  con- 
veyed to  the  plaintiffs  by  contract  for  deed  and 
that  upon  payment  by  the  plaintiffs  of  the  amounts 
remaining  due  to  Bernhard  Jannsen  and  Anna 
Jannsen,  title  was  to  vest  in  the  plaintiffs  and  not 
until  then. 

V. 

That  pursuant  to  the  demand  of  the  plaintiffs, 
defendants   furnished   an   abstract   of   title   to   the 
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plaintiffs  on  June  18,  1953;  [23]  that  except  for  the 
lien  of  tlie  Irrigation  District,  repayment  charges 
referred  to  above  and  except  for  the  fact  that  legal 
title  vests  in  Beridiard  Jannsen  and  Anna  Jannsen, 
])oth  of  Avhifh  defects,  if  such  they  be,  were  known 
to  the  plaintiffs  at  the  time  they  entered  into  the 
contract,  as  set  out  above  and  both  of  which  defects 
plaintiff  acquiesced  in  and  accepted  the  abstract 
furnished  l)y  the  defendants  showed  marketable  title 
to  the  real  property  herein  involved  within  the 
temis  of  the  contract  Exhibit  "A"  to  the  complaint 
and  the  title  to  the  said  lands  was  marketable  on 
June  15,  1953  and  is  now  marketable  within  the 
provisions  of  the  contract,  Exhibit  "A"  to  the  com- 
plaint; 

VI. 
That  defendants  have  made  repeated  demands  on 
the  ])laintiffs  that  they  perform^'r^  their  o])lig'ations 
imder  the  said  contract  and  that  they  pay  to  the  de- 
fendants the  balance  due  under  said  contract; 

VII. 

That  the  defendants  were,  and  have  always  been, 
and  still  are  ready,  willing  and  able  to  perform  the 
agreement  on  their  part ; 

VIII. 

That  should  the  plaintiffs  be  unable  to  cany  out 
the  terms  of  the  contract  and  to  perform  their  ob- 
ligations thereunder  and  to  make  the  several  pay- 
ments therein  specified,  the  defendants  will  be  dam- 
ag(nl  ill  the  sum  of  Five  Thousand  Dollars  ($5,- 
000.00)  :  that  the  defendants  relying  upon  the  per- 
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I'orinance  of  the  contract  by  the  plaintiffs  refused 
other  offers  to  sell  the  said  lands  to  other  persons; 
that  the  market  value  of  the  real  estate  has  gone 
down  since  the  date  of  the  contract;  that  the  de- 
fendants have  suffered  losses  in  the  farming  opera- 
tions on  the  said  jiroperty  by  reason  of  the  uncer- 
tain status  of  the  contract  and  in  the  event  of  the 
plaintiffs  being  unable  to  [24]  carry  out  the  terms 
of  this  contract,  the  defendants  will  be  damaged  in 
tlie  above  mentioned  sum  of  Five  Thousand  Dollars 
($5,000.00)  ; 

Wherefore,  defendants  pray  judgment: 

I. 

That  the  plaintiffs'  complaint  be  dismissed  with 
cost ; 

II. 

That  plaintiffs  be  required  to  perf oiin  said  agree- 
ment and  to  pay  to  the  Federal  Land  Bank  and  to 
Bernhard  Jannsen  and  Anna  Jannsen  the  amounts 
required  to  be  paid  by  them  under  the  said  con- 
ti'act  and  in  the  manner  provided  in  said  contract, 
and  to  pay  to  the  defendants  the  balance  of  Eleven 
Thousand  Dollars  ($11,000.00)  due  on  June  15, 
1953,  with  interest  on  said  several  sums  together 
with  defendants'  cost  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  just. 

Dated  this  29th  day  of  March,  1954. 

/s/  LEIF  ERICKSON, 

Attorney  for  Dc^fendants      f25"l 

[Endorsed]  :    Filc^d  March  29,  1954. 
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[Title  of  District  Court  and  Cause.] 

REPLY  AND  ANSWER  TO  CROSS- 
COMPLAINT 

Come  now  the  plaintiffs  and  for  reply  to  the 
defendants'  cross-complaint  on  file  herein,  admit, 
deny  and  allege  as  follows: 


I. 

Admit  the  allegations  of  Paragraphs  I  and  II  of 
said  cross-complaint. 

II. 

Deny  the  allegations  of  Paragraphs  III  and  IV 
of  said  cross-complaint. 

III. 

With  respect  to  the  allegations  of  Paragraph  V 
of  said  cross-complaint,  admit  that  pursuant  to  the 
demand  of  the  plaiiitiffs,  defendants  furnished  an 
abstract  of  title  to  the  plaintiffs  on  June  18,  1953. 
Deny  the  remaining  allegations  of  Paragraph  V  of 
said  cross-complaint. 

IV. 

Deny  the  allegations  of  Paragraphs  VI,  VII  and 
VIII  of  said  cross-complaint. 
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Wherefore,  luiviiig  fully  replied  to  defendants' 
cross-complaint,  plaintiffs  pray  for  the  relief  de- 
manded in  the  complaint. 

/s/  RUSSELL  E.  SMITH, 

Attorney   Preparing  this  Reply 
/s/  SMITH,  BOONE  &  RIMEL, 

Attorneys  for  Plaintiffs  [26] 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  April  6,  1954. 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  came  on  regularly  for  trial  before  the 
Court,  sitting  without  a  jury,  on  the  29th  and  30th 
days  of  November,  1954;  the  plaintiffs  were  repre- 
sented by  their  counsel  Messrs.  Smith,  Boone  & 
Rimel,  and  the  defendants  were  represented  by 
their  counsel  Leif  Erickson,  Esq.;  thereupon  oral 
and  documentary  evidence  was  introduced  by  and  on 
behalf  of  each  of  the  parties,  and  at  the  close  of  all 
of  the  evidence  the  parties  rested  and  thereafter, 
within  the  time  granted  by  the  Court,  each  of  the 
parties  filed  their  briefs  and  proposed  Findings  of 
Fact  and  Conclusions  of  Law,  and  the  cause  was 
then  submitted  to  the  Court  for  its  consideration 
;ind  decision,  and  the  Court  having  considered  all 
th(^  evidence  and  testimony  submitted  at  the  trial 
and  the  briefs  of  counsel,  and  being  fully  advised 
iTi   the   premises,   now   makes   and   orders   filed   its 
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Findings  of  Fact  and  Conclusions  of  Law  as  fol- 
lows : 

Findings  of  Fact 
I. 
That  the  plaintiffs  are  citizens  of  the  Dominion 
of  Canada.  That  the  defendants  are  citizens  of  the 
State  of  Montana.  That  the  amount  in  controversy 
he-ioin  exceeds  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  interest  and  costs. 

II. 

That  on  May  2,  1953,  plaintiffs  and  defendants 
entered  into  a  written  contract  providing  for  the 
sale  by  defendants  and  [28]  purchase  by  plaintiffs 
of  the  following  real  property  situated  in  Ravalli 
County,  Montana: 

The  North  Half  of  the  Northeast  Quarter  of  the 
Southeast  Quarter  (Ny2NEi4SEV4)  of  Section 
Thirty-four  (34);  West  Half  of  the  Northwest 
Quarter  (Wi^NW^^)  and  Northwest  Quarter  of 
the  Southwest  Quarter  (NW14SW14)  of  Section 
35,  Township  10  North,  Range  19  West,  M.P.M. 

III. 

That  on  May  2,  1953,  plaintiffs  i^aid  to  defendants 
the  sum  of  Five  Thousand  Dollars  ($5,000.00)  as  a 
deposit  and  (^arnest  money  in  part  payment  upon 
the  agreed  ])urchase  price  for  said  real  ])roperty. 
That  defendants  still  retain  said  amount.  Tliat 
plaintiffs  liave  made  no  oUwv  i)ayments  under  said 
contract. 
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IV. 

That  said  contract  of  sale  was  prepared  l)y  Pat 
Hagarty,  a  real  estate  agent  engaged  by  and  acting 
for  and  on  Ix^Iialf  of  defendants,  and  that  said  con- 
ti^ct,  among  other  things,  provided: 

*'l.  It  is  fnrtlier  agreed:  Seller  shall  at  his  ex- 
pense furnish  Purchaser  an  Abstract  of  Title  con- 
tinued to  a  date  subsequent  hereto  showing  mer- 
chantable title  to  the  above  described  property 
vested  in  Seller,  or  in  lieu  thereof,  at  Seller's  option, 
a  title  insurance  policy  insuring  title  thereto 
vested  in  Purchaser,  free  and  clear  of  all  liens  and 
encumbrances,  except  mortgage  to  B.  Jannsen  $16,- 

200.00  and  Federal  Land  Bank,  $3563.98. 
*  *  *  *  * 

4.  *  *  *  if  Seller's  title  is  not  merchantable  or 
insurable  and  cannot  be  made  so  within  a  reason- 
able time  after  written  notice  containing  statement 
of  defects  is  delivered  to  Seller,  then  said  earnest 
money  herein  receipted  for  shall  be  returned  to  the 
Purchaser  on  demand  and  all  rights  of  Purchaser 
terminated  unless  Purchaser  waives  said  defects 
and  elects  to  purchase  •  *  *  *  " 

V. 

That  no  abstract  of  title  was  furnished  by  de- 
fendants to  i)laintiffs  before  June  11,  1953,  on 
which  date  plaintiffs  wrote  to  Glenn  Woodbury,  one 
of  the  defendants,  requesting  that  an  abstract  of 
title  be  delivered  to  plaintiffs  or  their  attorneys. 
That  this  abstract  of  title  was  delivered  on  June  18, 
1953  to  plaintiff's  attorneys  and  that  bv  letter  of 
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June  22,  1953,  addressed  to  defendants,  plaintiffs 
specified  certain  defects  in  the  title,  includin.i^ :  [29] 
(1)  Tlie  fact  that  title  to  the  property  was  not 
vested  in  defendants  but  rather  was  vested  in  Bern- 
hard  Jannsen  and  Anna  Jannsen,  husband  and 
wife;  (2)  that  the  real  property  was  subject  to  the 
lien  in  favor  of  the  United  States  of  America  aris- 
ing out  of  a  contract  with  the  Bitter  Root  Ir- 
rigation District;  (3)  That,  although  not  shown  by 
the  abstract  of  title,  there  was  a  contract  of  sale 
from  Bernhard  Jannsen  and  Anna  Jannsen,  hus- 
band and  wife,  to  defendants  rather  than  title  in  the 
defendants,  subject  only  to  a  second  mortgage  in 
favor  of  Jannsen  and  wife. 

VI. 

That  defendants  received  said  letter  of  June  22, 
1953,  by  which  plaintiffs  specified  certain  defects 
of  title  and  that  defendants  did  not  thereafter  rem- 
edy said  defects  or  communicate  with  plaintiffs  in 
connection  therewith  other  than  to  advise  plaintiffs 
by  letter  of  July  30,  1953,  that  the  defects  were 
receiving  the  attention  of  defendants'  attorneys  and 
that  the  matter  would  be  promptly  takc^n  care  of. 

VII. 

That  the  abstract  of  title  furnished  by  defend- 
ants to  ])laintiffs'  attorneys  on  June  18,  1953,  bore 
a  final  certificate  of  date  June  15,  1953,  and  that 
said  abstract  did  not  show  merchantable  title  in  de- 
fendants to  lli(^  real  ])ro])erty  which  was  the  sub- 
ject of  said  contract  of  saU*  and  tliat  said  abstract 
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disclosed  that  T(MH)rd  title  to  said  real  property  was 
aetually  vested  in  Jjernhard  Jannsen  and  Anna 
Jannsen,  husband  and  wife,  rather  than  in  defend- 
ants and  also  showed  that  the  ])roperty  was  subj(M't 
to  the  lien  of  the  United  States  of  America  arising 
out  of  a  contract  with  the  Bitter  Root  Irrigation 
District  dated  September  16,  1948,  and  recorded  in 
the  Office  of  the  Clerk  and  Recorder  of  Ravalli 
County,  Montana,  on  June  11,  1949  in  Volume  13 
of  Misc.,  Page  91.  That  these  defects  were  material, 
were  not  excepted  in  the  contract  of  sale,  and  ren- 
dered the  title  unmerchantable.  [30] 

VIII. 

That  jjlaintilTs  as  purchasers  have  not  waived 
said  title  defects  nor  elected  to  purchase  said  prop- 
erty notwithstanding  said  title  defects,  and  that  the 
defendants  have  failed  to  remedy  said  title  defects 
within  a  reasonable  time  after  receiving  written 
notice  thereof  through  i)laintiffs'  letter  of  date  June 
22,  1953.  That  plaintiffs  made  demand  upon  defend- 
ants for  return  of  the  $5,000.00  earnest  money  paid 
by  i)laintii¥s  under  the  terms  and  provisions  of  said 
contract  of  sale,  and  defendants  have  failed  and 
refused  to  return  said  earnest  money. 

IX. 

That  the  ])laintiffs  never  received  possession  of 
the  real  property  which  was  the  subject  of  the  con- 
ti'act  of  sale,  and  that  defendants  retained  posses- 
sion and  also  enjoyed  the  use,  rents  and  profits 
thereof.  That  in  their  relationships  with  defendants 
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inidcr  said  contract  of  sale,  plaintiffs  acted  promptly 
and  ill  g'ood  faith  and  were  not  guilty  of  grossly 
negligent,  willful  or  fraudulent  breach  of  duty. 

From  the  foregoing  Findings  of  Fact  the  Court 
draws  the  following 


Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  hereof. 

II. 

That  defendants  were  obligated  under  the  con- 
tract of  May  2,  1953,  to  furnish  plaintiffs  an  ab- 
stract or  title  insurance  policy  disclosing  merchant- 
able title  in  defendants  to  the  real  property  which 
was  the  subject  of  said  contract  of  sale,  and  that 
plaintiffs  did  not  become  obligated  to  pay  the  bal- 
ance due  on  the  purchase  price  imtil  said  abstract 
or  title  insurance  policy  had  ])een  furnished  and 
plaintiffs  given  a  reasonable  time  to  examine  tlie 
same  and  then  only  if  merchantable  title  was  shown 
in  defendants,  subject  only  to  the  exceptions  speci- 
fied in  the  contract.  [31] 


III. 


That  an  abstract  of  title*  having  been  furnished, 
and  haviiif:;  been  examined  and  the  defects  of  title* 
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specified  to  defendants  within  a  reasonable  time  by 
the  phuntiffs,  the  defendants  thereupon  became  ob- 
ligated under  said  contract  to  remedy  said  defects 
within  a  reasonable  time,  or,  upon  demand,  to  re- 
turn the  earnest  money  of  $5,000.00  to  plaintiffs. 


IV. 

That  the  defects  specified  by  plaintiffs  and  men- 
tioned in  Paragraph  VII  of  the  findings  herein 
rendered  defendants'  title  unmerchantable,  and  the 
defendants  having  failed  to  remedy  said  defects 
within  a  reasonable  time,  and  plaintiffs  having  de- 
manded the  return  of  their  earnest  money  of  $5,- 
000.00,  the  plaintiffs  are  entitled  to  recover  said 
sum  of  $5,000.00  from  defendants,  together  with 
interest  thereon  from  and  after  the  date  of  filing 
their  complaint  herein. 


That  in  their  relationship  with  defendants  under 
said  contract  of  sale,  plaintiffs  have  acted  jjromptly 
and  in  good  faith  and  were  not  guilty  of  grossly 
negligent,  willful  or  fraudulent  breach  of  duty.  That 
plaintiffs  have  established  their  right  to  equitable 
relief  under  Section  17-102,  R.C.M.  1947,  providing 
for  relief  from  forfeiture,  but  since  plaintiffs  were 
never  in  possession  of  the  real  property  which  was 
the  subject  of  the  contract  of  sale,  this  right  to 
equitable  relief  is  co-extensive  wltli  the  legal  riulit 
of  ])]aiiitiffs  as  el.-ewliore  recited  \]\  tliese  (•(»]]cln- 
sions  of  law,  namely,  for  the  recoveiy  from  defend- 
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ants  of  th(»  sum  ol*  $5,000.00,  with  interest  thereon 
from  the  date  of  filing  the  complaint. 

Let  judgment  be  entered  accordingly,  and  counsel 
for  the  plaintiff  is  lierel)y  ordered  to  prepare,  sub- 
mit to  counsel  for  defendants  for  approval  as  to 
form,  and  present  to  the  Court  for  signature  a  form 
of  judgment  in  accordance  with  these  Findings. 

Done  and  dated  this  31st  day  of  January,  1955. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge       [32] 

[Endorsed] :  Filed  January  31,  1955. 


In  the  United  States  District  Court  for  the  District 
of  Montana,  Missoula  Division 

No.  382 

ALFRED   CLERMONT   and   MARGUERITE   T. 
CLERMONT,  Plaintiffs, 

vs. 

GLENN    WOODBURY    AND    PEARL    WOOD- 
BURY, Defendants. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  before  the 
Court,  sitting  without  a  jury,  on  the  29th  and  30th 
days  of  November,  1954;  the  ])laintiffs  were  repre- 
scntcul  by  their  counsel,  Messrs.  Smith,  Boone  & 
Rime  1,  and  the  defendants  were  represented  by  their 
counsel,    LfMf   Erickson,   Esq.;   thc^'cMipon   oral    and 
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dociuiiontary  evidence  was  introduced  by  and  on  be- 
lialf  of  each  of  the  parties,  and  at  the  close  of  all 
of  the  evidence  the  parties  rested  and  thereafter, 
within  the  time  granted  by  the  Court,  each  of  the 
parties  filed  their  briefs  and  proposed  Findings  of 
Fact  and  Conclusions  of  Law,  and  the  cause  was 
then  submitted  to  the  Court  for  its  consideration 
and  decision.  Thereafter  the  Court,  on  the  31st  day 
of  January,  1955,  made  and  entered  its  Findings 
of  Fact  and  Conclusions  of  Law  herein, 

Now  Therefore,  pursuant  to  said  Findings  of 
Fact  and  Conclusions  of  Law,  It  Is  Ordered,  Ad- 
judged and  Decreed,  and  this  does  order,  adjudge 
and  decree,  [33]  that  the  plaintiffs  have  and  re- 
cover judgment,  and  that  judgment  is  hereby  en- 
tered for  the  plaintiffs,  and  against  the  defendants, 
in  the  amount  of  Five  Thousand  Dollars  ($5,000.00), 
together  with  interest  thereon  at  the  rate  of  six 
per  cent  (6%)  per  annum  from  the  7th  day  of 
October,  1953,  and  plaintiffs'  costs  herein,  to  be 
taxed  and  settled  as  provided  by  law. 

Done  this  4th  day  of  February,  1955. 

/s/  W.  D.  MURRAY, 

Judge  [34] 

[Endorsed] :   Filed  and  Entered  Feb.  4,  1955. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  above  named  Court  and  to  the  Clerk  thereof, 
and  to  Alfred  Clermont  and  Marguerite  I.  Cler- 
mont, Plaintiffs  and  Appellees,  and  to  Messrs. 
Smith,  Boone  &  Rimel,  their  Attorneys: 

Notice  is  hereby  given  that  Glenn  Woodbury  and 
Pearl  Woodbury,  defendants  above  named,  hereby 
aj)peal  to  the  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  Judgment  entered  in  this  action 
on  the  4th  day  of  January,  1955. 

Dated  this  2nd  day  of  March,  1955. 

/s/  LEIF  ERICKSON, 

Attorney  for  Appellants       [36] 

[Endorsed] :   Filed  March  2,  1955. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  all  men  by  ihr^v  presents,  that  we  Glenn 
Woodbury  and  l^(^arl  Woodbury,  as  principals,  and 
Adam  Feldc^  and  Frc^l  T.  Porch,  as  sureties,  are 
held  and  firmly  ))ound  unto  Alfred  Clermont  and 
Ma7'gU(M'ite  I.  Clermont  in  the  full  and  just  sum 
of  Six  Thousand  Dollars  ($(),000.00),  to  b(^  paid  to 
the  said  Alfred  Clermont  and  Marguerite  T.  Cler- 
mont, their  successors,  executors,  administratoi's  or 
assigns:   to   which    payment,   well    and   trulv   to   be 
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iiKuUs  \V('  hind  ourselves,  urn*  liei rs,  executors,  and 
adniiiiistratoi's,  jointly  and  severally  by  these  pres- 
ents. Signed  witli  our  seals  and  dated  this  12th  day 
of  February,  1955. 

Whereas,  on  F(4)ruary  4th,  1955,  in  an  action 
pending  in  the  United  States  District  Court  for 
tlie  District  of  Montana,  Missoula  Division,  between 
Alfred  Clermont  and  Marguerite  I.  Clermont,  as 
])Iaintiffs,  and  Glenn  Woodbury  and  Pearl  Wood- 
bury, as  defendants,  a  judgment  was  rendered 
against  the  said  defendants,  and  the  said  defend- 
ants having  filed  a  notice  of  appeal  from  such  judg- 
ment in  the  United  States  Court  of  A])peals  for 
the  Ninth  Circuit ; 

Now  the  condition  of  this  obligation  is  such  that 
if  the  said  defendants  shall  prosecute  their  appeal 
to  effect  and  shall  satisfy  the  judgment  in  full,  to- 
gether with  costs,  interest  and  [37]  damages  for 
delay,  if  any,  the  appeal  is  dismissed,  or  if  the 
judgment  is  affirmed,  or  shall  satisfy  in  full  such 
modification  of  the  judgment  and  such  costs,  inter- 
est and  damages  that  the  said  Circuit  Court  of 
Appeals  may  adjudge  and  award,  then  this  obliga- 
tion shall  be  void;  otherwise  to  ]'emain  in  full  force 
and  effect. 

/s/  GLENN  WOODBURY, 

/s/  PEARL  WOODBURY, 

/s/  ADAM  FELDE, 

/s/  FRED  T.  PORCH        [38] 

Duly  Verified. 

[Endorsed]  :   Filed  February  15,  1955. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 
The  points  upon  which  appellants  will  rely  on 
appeal  are: 

I. 
The  Court  erred  in  refusing  to  dismiss  the  com- 
plaint for  failure  to  state  a  claim  upon  which  relief 
can  be  granted; 

II. 
The  Court  erred  in  entering  judgment  for  the 
plaintiffs ; 

III. 
The  Court  erred  in  refusing  to  dismiss  the  com- 
plaint for  the  reason  that  neither  by  the  complaint 
nor  the  reply  did  the  plaintiffs  allege  themselves  to 
be  ready,  willing  and  able  to  perform  under  their 
contract  nor  did  they  allege  tender; 

IV. 

The  Coui't  erred  in  entering  judgment  for  the 
plaintiffs  for  the  reasons  that: 

(1)  Plaintiffs  did  not  prove  they  were  ready, 
willing  or  able  to  perform  under  the  contract,  nor 
did  they  approve  tender; 

(2)  The  ])laintiffs  were  in  default  under  their 
contract  and  defendants  were  not  since  defendants 
could  only  be  placed  in  default  by  tender  on  the 
part  of  the  plaintiffs  or  an  offer  to  perform; 

(3)  Defendants  were  not  required  to  show  mar- 
ketable title  until  there  had  bcH'ii  tendcM*  of  ])er- 
forniance  ])y  tlic  plaintiffs; 
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(4)  The  Court,  in  making  its  findings  of  fact  dis- 
regarded [281]  the  parol  evidence  explaining  the 
imperfections  and  ambiguities  in  the  contract; 

(5)  The  defendants  were  only  required  to  have 
good  title  at  the  time  set  for  conveyance  of  the  lands 
involved ; 

(6)  The  testimony  shows  without  question  that 
the  ])laintiffs  knew,  understood  and  agreed  that  the 
Jannsen  contract  was  a  contract  for  deed  and  not 
a  mortgage,  and  they  expressly  agreed  to  assume 
the  contract; 

(7)  The  plaintiffs  were  fully  informed  and  were 
j)ut  on  notice  of  the  existence  of  the  lien  for  ir- 
rigation construction  charges.  If  they  were  not, 
under  the  terms  of  the  contract,  their  lien  of  the 
irrigation  construction  charges  could  have  been  paid 
out  of  the  purchase  money ; 

(8)  The  evidence  established  that  defendants  had 
suffered  damage  by  reason  of  the  failure  of  the 
plaintiffs  to  carry  out  their  contract  in  excess  of  the 
down  payment. 

Dated  this  12th  day  of  May,  1955. 

/s/  LEIF  ERICKSON, 

Attorney  for  Defendants- Appellants 

[Endorsed] :  Filed  May  16,  1955. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  H.  IT.  Walker,  Clerk  of  the  District  Court  of 
the  United  States  in  and  for  the  District  of  Mon- 
tana, do  hereby  certify  to  the  Honorable,  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  that 
the  foregoing  volume  consisting  of  283  pages  num- 
bered consecutively  from  1  to  283  inclusive  as  a 
full,  true  and  correct  transcript,  consisting  of  the 
original  following  papers  designated  by  the  parties, 
to-wit:  Complaint,  Motion  to  Dismiss,  Order  Deny- 
ing Motion  to  Dismiss,  Answer  and  Cross-Complaint, 
Reply  and  Answer  to  Cross-Complaint,  Findings  of 
Fact  and  Conclusions  of  Law^,  Judgment,  Notice  of 
Api^eal  and  Bond,  the  Transcript  of  Testimony,  all 
Exhi])its  listed  in  numerical  order  except  the  Ab- 
stract, Statement  of  Points  and  Designation  of 
Contents  of  Record  on  Appeal,  required  hy  the  rule 
as  th(^  record  on  appeal  in  Case  No.  382,  Alfred 
Clermont  and  Marguerite  I.  Clermont  vs.  Glenn 
Woodbury  and  Pearl  Woodbury,  as  appears  from 
the  original  records  and  files  of  said  District  Court 
in  my  custody  as  such  Clerk. 

Witness  mv  hand  and  the  seal  of  said  District 
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Court  at  Butte,  Montana,  this  27tli  day  of   May, 
1955. 

[Seal]  H.  H.  WALKER, 

Clerk 
/s/  By    D.  F.  HOLLAND, 
Deputy  Clerk 


In  the  United  States  District  Court,  District  of 
Montana,  Missoula  Division 

No.  382 

ALFRED   CLERMONT   and   MARGUERITE   I. 
CLERMONT,  Plaintiffs, 

vs. 

GLENN  WOODBURY  and  PEARL  WOOD- 
BURY, Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

The  above  cause  came  on  re^ilarly  for  trial  be- 
fore the  Honorable^  W.  I).  Murray,  United  States 
District  Judge  for  the  District  of  Montana,  sitting 
without  a  jury,  at  Missoula,  Montana,  on  November 
29,  1954.  The  plaintiffs  were  present  in  person  and 
represented  by  their  counsel,  Messrs.  William  T. 
Boone  and  J.  W.  Rimel,  of  Missoula,  Montana,  and 
the  defendants  were  ])resent  in  person  and  I'epre- 
sented  by  their  counsel,  Mr.  Leif  Erickson,  Helena, 
Montana. 

Thereupon,  the  following  proceedings  were  had: 
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Court:   Number  382,  Clermont  vs.  Woodbury. 

Mr.  Boone:  If  your  Honor  please,  may  we  have 
about  a  10  minute  recess  before  we  start  that  action? 

Court:  Court  will  stand  in  recess  until  25  min- 
utes after  10. 

(Ten-minute  recess.)   [41] 

Mr.  Erickson:  May  it  please  the  Court,  at  the 
outset,  I  have  advised  counsel  that  in  my  prayer 
for  relief  in  the  cross  complaint,  I  have  misstated 
the  balance  that  would  be  due  as  $6,000.00,  and  that 
figure  should  be  $11,000.00 

The  Court:    Very  well. 

Mr.   Erickson:     because  under  the   contract 

itself  and  everything  that  appears  in  the  pleadings 
shows  that  would  be  the  correct  amount,  so  at  this 
time  I  move  to  have  the  cross  complaint  amended 
to  change  that  figure  to  $11,000.00. 

Court:     Very  well,  the  amendment  is  ordered. 

]\Ir.  Boone:  Does  your  Honor  desire  an  open- 
ing statement? 

Court :  I  don't  think  so :  I  think  that  we  covered 
it,  didn't  we?  In  reference  to  the  motion  to  dismiss, 
w(»  hav(^  covered  the  ])ictu7'e  generally.  I  think  you 
can  proceed. 

Mr.  Boone:  Very  well.  If  your  Honor  please,  at 
this  time  the  plaintiffs  offer  in  evidence  what  has 
])een  marked  for  identification  as  Exhibit  1,  which 
is  an  abstract  of  title,  No.  9209,  to  th(»  lands  de- 
scribed ill  the  complaint,  the  same  bearing  Ab- 
stracter's Certificate  of  date  June  14,  1953,  5:00 
o'clock  p.m.  of  the  Ravalli  County  Abstract  Com- 
pauy.  Ill  makini;'  this  offer,  your  Honor,  this  ab- 
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stract  is  lield  in  escrow  witli  the  Federal  Land  Bank 
in  Spokane,  and  has  been  withdrawn  from  escrow 
for  the  purposes  of  this  ease,  and  I  would  like  to 
have  it  admitted  witli  the  understanding  that  at 
the  conclusion  of  the  trial  and  decision  of  tlie  Court, 
the  abstract  may  be  withdrawn  [42]  for  the  purpose 
of  being  returned  to  the  Federal  Land  Bank. 
Mr.  Erickson:  That  is  agreeable. 
Court:    Very  well. 

rPlaintiff's  Exhibit  1,  being  Abstract  of  Title 
No.  9209,  covering  lands  involved,  was  here  re- 
ceived in  evidence,  and  will  be  certified  to  the 
Court  of  Appeals  by  the  Clerk  of  this  Court.) 

ELSIE  W.  OLIVA 

called  as  a  witness  on  behalf  of  plaintiffs,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Boone) :  Will  you  state  your  name 
to  the  Court,  please?  Just  sit  down. 

A.     Elsie  W.  Oliva. 

Q.     Your  residence,  please? 

A.     Hamilton,  Montana. 

Q.  And  what  position  do  you  hold  with  the 
Bitterroot  Irrigation  District? 

A.     I  am  secretary. 

Q.  And  as  secretary,  do  you  have  in  your  pos- 
session the  books  and  records  and  documents  of 
tlie  district?  A.     I  do. 

Mr.  Boone:  And  it  has  been  agreed  between 
counsel,  your  Honor,  that  rather  than  take  the  time 
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to  have  tliis  witness  [4:3]  testify  to  various  facts 
that  it  may  be  stipulated  as  to  tliose  facts  as  fol- 
lows: First,  that  the  number  of  irrigable  acres 
within  the  Bitterroot  Irrigation  District  is  16,(365 
acres;  that  of  the  lands  described  in  the  plaintiffs' 
com])laint,  121  acres  of  those  lands  are  within  the 
Bitterroot  Irrigation  District;  that  prior  to  July 
1,  1953,  and  during  tlu^  month  of  June,  1953,  the 
amount  owing  to  the  United  States  under  the  re- 
payment contract  pleaded  in  tlu^  j)laintiffs'  com- 
plaint was  $39.26  per  acre  for  each  acre  under  the 
District  and  subject  to  the  repapnent  contract;  that 
the  amount  owing  to  the  United  States  on  the  lands 
described  in  the  plaintiffs'  complaint  and  subject 
to  the  repayment  contract  would  then  be  121  acres 
at  $39.26  per  acre;  that  on  July  1,  1953,  the  dis- 
trict made  a  payment  to  the  United  States  of  89 
cents  per  acre  for  each  acre  under  the  repayment 
contract,  leaving  a  balance  of  construction  charges 
due  to  the  United  States  after  July  1,  1953,  of 
$38.37  ])er  acre,  w'hich  would  apply  to  the  121  acres 
within  the  lands  described  in  the  plaintiffs'  com- 
])laint.  Is  that  correct? 

Mr.  Erickson:  I  would  like  to  add  just  one  little 
variation  in  the  stipulation.  I  don't  anticipate  we 
will  be  met  with  the  ])roblem  on  the  lands  at  some 
lat(M'  date  as  to  the  actual  amount  owing,  for  ex- 
ami)le  with  the  District,  but  I  would  like  to  have 
the  stipulation  in  the  form  that  if  this  witness  testi- 
fied, she  would  testify  Ihm'  rc^cords  show  that.  I  [44] 
d(^]rt  v,'aiit  to  b(^  in  th(*  position  of  admitting  to  the 
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aceurao}'  of  that ;  that  her  records  would  show  that 

tip  lire. 

Mr.  Boone:    Very  wvU. 
Court:     Very  well. 

Mr.  Boone:  Now,  if  your  Honor  ])lease,  counsel 
has  requested  that  while  this  witness  is  on  the 
stand  that  there  l)e  offered  and  introduced  in  evi- 
dence, to  which  I  have  no  objection,  a  copy  of  the 
repayment  contract,  which  has  been  identified  as 
the  ]:>laintiffs'  Exhibit  2,  but  which  should  be  intro- 
duced as  a  defendants'  Exhibit.  We  have  no  objec- 
tion. 

Court:    Are  you  now  through  with  the  witness? 
Mr.  Boone:    Yes,  I  am  through. 
ilr.  Erickson:     I  now  offer  proposed  Exhibit  1 
for  the  defendants,  being  the  contract. 
Court:    Very  wtII,  it  is  admitted. 

(Defendants'  Exhibit  1,  being  copy  of  con- 
tract between  United  States  and  Bitterroot 
Irrigation  District,  dated  September  16,  1948, 
was  here  received  in  evidence  and  will  be  certi- 
fied to  the  Court  of  Appeals  by  the  Clerk  of 
this  Court.) 

[See  pages  224-255.] 
Mr.  Boone:  It  may  be  stipulated  that  that  is  a 
true  and  correct  copy  of  the  contract  with  the  ex- 
ception of  certain  exhibits  that  were  added  to  the 
original,  and  also  to  the  execution,  which  we  admit 
was  properly  executed. 

Mr.  Erickson:  That  is  mv  understanding  of  what 
we  have  stipulated  to. 
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Court:    Very  well.  [45] 
Mr.  Boone :    That  is  all. 


Cross  Examination 

By  Mr.  Erickson: 

Mr.  Erickson :  So  we  m.ay  dispose  of  the  witness, 
I  wonder  if  I  may  ask  a  question  or  two  which 
aren't  properly  cross  examination,  but  I  believe  it 
would  ex])edite  the  matter  and  we  could  release  the 
witness  ? 

Court:    If  there  is  no  objection. 

Mr.  Boone:    No  objection. 

Q.  Does  it  occur  that  land  is  taken  out  of  the 
district  so  it  is  no  longer  subject  to  the  lien? 

A.  No,  we  have  to  get  the  permission  of  the 
Secretary  of  Interior. 

Q.     But  I  asked  you  do^s  it  happen? 

A.     It  happens  occasionally,  yes. 

Mr.  Erickson:     That  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Boone) :  When  was  the  last  time 
it  did  liai)pen,  Mrs.  Oliva?  A.     In  1948. 

Q.  I  see;  and  the  121  acres  which  I  have  re- 
ferred to  are  still  within  the  district? 

A.     Yes,  sir,  they  are.  [46] 

Q.     In  whose  name  are  those? 

A.  Bernhard  and  Anna  Jannsen,  isn't  that  the 
name  ? 

Mr.  Boone :    That  is  all 
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Reeross  Examination 

Q.  (By  Mr.  Erieksoii) :  May  I  refresh  the  wit- 
ness' memory'?  Wasn't  there  a  more  recent  case 
in  whic'li  Mr.  Shallen))erg'er  ai)peare(i  as  connsel 
where  kind  was  taken  from  the  district? 

A.    Yes. 

Q.     Do  yon  recall  the  approximate  date  of  that? 

A.     Wonldn't  that  be  1952? 

Q.     That  would  be  your  recollection,  about  1952? 

A.     Yes. 

Mr.  Erickson :    That  is  all. 

Mr.  Boone:    That  is  all. 

Court:     Step  down,  call  the  next  witness. 
(Witness  excused.) 

MARGUERITE  IRENE  CLERMONT 

one  of  the  plaintiffs,  called  as  a  witness  on  her  own 
])ehalf,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Boone)  :  Will  you  state  your  name, 
please  ? 

A.     Marguerite  Irene  Clermont. 

Q.  You  are  one  of  the  plaintiffs  in  this  action 
against  Glenn  Woodbury  and  Pearl  Woodbury? 

A.     Yes,  sir. 

Q.  Where  do  you  live  at  the  present  time,  Mrs. 
Clermont  ? 

A.     In  Harrison  Hot  Springs,  B.  C. 

Q.     British  Columbia?  A.     Canada,  yes. 

Q.     And  did  you  and  your  husband  come  to  Mon- 
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tana,    tluii,    for   the    purpose   of   the   trial    of   this 

action?  A.     Yes,  sir. 

Q.  I  am  handing  you,  Mrs.  Clermont,  an  instru- 
ment which  has  been  marked  for  identification  as 
Plaintiffs'  Exhibit  2,  and  I  will  ask  you  if  you  can 
identify  the  signatures  on  that?  A.     Yes. 

Q.  Are  they  signatures  of  you  and  your  hus- 
band? A.    Yes,  they  are. 

Q.  Was  that  a  letter  which  was  regularly  mailed 
in  the  United  States  mail  to  Mr.  Glenn  Woodbury 
at  Stevensville,  Montana?  A.     Yes,  sir. 

Q.     With  postage  prepaid?  A.     Yes. 

Mr.  Boone :  We  now  otf er  in  evidence  Plaintiffs' 
Exhibit  2.  [48] 

Mr.  Erickson:     No  objer^tion. 

Court:    It  is  admitted. 

PLAINTIFFS'  EXHIBIT  No.  2 

"Huson,  Montana,  June  11,  1953 
"Mr.  Glenn  Woodbury 
(Three  Mile  District) 
Stevensville,  Montana. 

"Dear  Mr.  Woodbury: 

"With  regard  to  the  receipt  and  agreement  to 
sell  and  ])urchase  entered  into  on  May  2,  1953,  be- 
tween you  and  Mrs.  Woodbury,  as  Sellers,  and  us, 
as  Purchasers,  you  are  advised  that  we  have  not 
as  yet  been  provided  with  an  abstract  of  title  to  the 
ranch  i)roperty  described  in  the  agreement. 

"The  agreement  jjrovides  that  the  Seller  shall  at 
his  own  (^xpense  furnish  tlu^  ])urchaser  with  an  a))- 
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straet  of  title,  continued  to  a  date  subsequent  to  the 
agreement,  showing  merchantable  title  to  the  farm 
property  listed  in  the  Seller,  free  and  clear  of  all 
liens  and  encumbrances  except  the  mortgage  to 
Jannsen  and  Federal  Land  Bank. 

"The  agreement  also  calls  for  a  payment  to  you 
from  us  on  June  15,  1953. 

''You  can  understand  that  we  will  not  make  the 
payment  to  you  until  the  abstract  is  provided  as 
the  agreement  calls  for,  and  until  an  opportunity 
is  had  for  our  attorneys  to  examine  the  same  to 
determine  whether  your  title  is  merchantable. 

"The  attorneys  whom  we  have  selected  to  examine 
the  abstract  for  us  are  Smith,  Boone  &  Rimel,  First 
National  Bank  Building,  Missoula,  Montana,  and 
instead  of  sending  the  abstract  to  us,  you  may  de- 
liver it  to  the  attorneys.  We  have  advised  them 
that  the  abstract  will  be  forthcoming. 

"Very  truly  yours, 

/s/  Alfred  Clermont 

/s/  Marguerite  I.  Clennont."         [49] 

Mr.  Boone :  This  is  a  letter  which  makes  demand 
for  the  abstract.  May  1  see  the  Court  file? 

Q.  Mrs.  Clermont,  there  was  attached  to  your 
complaint  in  this  action  an  exhibit  which  was  desig- 
nated as  Exhibit  No.  '^B",  which  was  a  letter  signed 
by  you  and  ]\Ir.  Clermont  on  June  22,  1953,  to  Mr. 
Glenn  Woodbury.  Will  you  please  tell  the  Court 
whether  you  received  any  resjionse  to  this  letter  of 
June  22nd,  either  by  mail  (>r  teh^gram  or  oral  com- 
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munication  at  any  time  after  sending  it  and  prior 
to  July  27,  1953? 

A.     No,  we  heard  nothing. 

Q.  You  heard  nothing.  Did  you  hear  anything 
from  Mrs.  Woodbury  with  respect  to  that  hotter? 

A.     No,  I  didn't. 

Q.  Now,  then,  referring  to  the  letter  which  is 
marked  Exhibit  ^^C"  attached  to  the  complaint,  a 
letter  signed  by  you  and  your  husband  to  Mr. 
Woodbury  and  his  wife,  did  you  receive  any  com- 
munication from  either  Mr.  or  Mrs.  Woodbury 
after  sending  this  letter  on  July  27th,  any  com- 
munication of  any  kind,  either  by  telegram,  letter, 
or  oral,  before  the  receipt  of  the  letter,  Exhibit 
"D",  after  July  30,  1953? 

A.     No,  we  heard  nothing. 

Q.  I  see.  Now,  you  did  receive  the  letter  which 
is  attached  to  the  complaint  as  Exhibit  "D"  fi-om 
Mr.  and  Mrs.  Woodbury,  did  you  not? 

A.     Yes.  [50] 

Q.  Now,  after  the  receipt  of  that  letter,  was 
there  any  communication  from  either  Mr.  or  Mrs. 
Woodbury,  or  both  of  them,  or  from  any  attorney 
representing  tlu^n,  concerning  the  matters  which 
were  the  subject  of  these  previous  letters  u])  until 
the  time  the  complaint  in  this  action  was  filed? 

A.     No,  at  no  time. 

Q.  Did  you  receive  any  letter  or  telegram  or 
oral  conuuunication  whatsoever?  A.     No. 

Q.  Either  from  the  Woodburys  or  from  any  at- 
torneys representing  them? 


Alfred  and  Marguerite  I.  Clermont  55 

(Testimony  of  Marguerite  Irene  Clermont.) 

A.     No,  never. 

Q.  The  contract,  which  is  attaclied  to  the  com- 
plaint, Mrs.  Clermont,  as  Exhibit  *'A",  will  you  tell 
the  Court  by  whom  that  contract  was  prepared? 

A.     By  Mr.  Hagarty. 

Q.     And  who  was  he,  please? 

A.     He  was  our  real  estate  agent. 

Q.     Who  was  he  representing? 

A.     Mr.  and  Mrs.  Woodbury. 

Q.  Did  you  or  Mr.  Clermont  employ  him  in  any 
capacity? 

A.  We  just  went  to  see  him  to  look  over  some 
property. 

Q.  He  was  representing  Mr.  and  Mrs.  Wood- 
bury? A.     Yes. 

Q.    And  he  prepared  the  contract?  [51] 

A.     Yes. 

Q.    Exhibit  "A"?  A.    Yes. 

Q.  Now,  Mrs.  Woodbury,  or  Mrs.  Clermont, 
not  having  heard  from  either  Mr.  or  Mrs.  Wood- 
bury after  that  letter  of  July  30th,  which  you  re- 
ceived, what  did  you  and  Mr.  Clermont  do  with 
respect  to  moving  back  to  Canada? 

A.  After  thinking  it  over  and  having  heard 
nothing,  no  encouragement  that  this  was  going  to  be 
satistied  so  we  would  be  free  and  feel  free  to  work 
this  particular  farm  in  which  we  were  interested,  we 
decided  by  that  time,  knowing  more  of  the  ways 
of  living  in  Canada,  and  being  more  acquainted 
with  theii'  ways,  we  decided  we  should  return  to 
Canada   to   seek   some   way   of  making-   our   living, 
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and  the  school  term  was  a])proaehing  and  we  had 
to  get  our  children,  of  which  we  have  five,  into 
school,  and  w(»  were  waiting  and  waiting,  and  we 
waited  until  the  23rd  of  August  to  leave  here,  and 
crossed  the  lines  on  the  7th  of  September. 

Q.  Now,  after  this  contract,  Exhil)it  "A''  was 
signed,  did  either  you  or  Mr.  Clermont  have  pos- 
session of  the  ranch  xjroperties  involved  in  this  pro- 
ceeding ? 

A.     No.  we  never  worked  the  farm. 

Q.  And  you  had  no  assurance  that  the  transac- 
tion was  going  to  be  closed  ? 

Mr.  Eriekson:     To  whicli  we  must  object 

Mr.  Boone:    Verv  well. 

Q.  Now,  pending — ov  T  should  put  it  the  usual 
way — waiting  to  hear  from  the  Woodburys  with 
respect  to  these  title  problems,  will  vou  please  tell 
the  Court  wliether  or  not  you  and  your  husband 
incurred  any  expense?  A.     Yes. 

Ml'.  Eriekson:  To  which  we  object  on  the  ground 
it  is  not  material  and  relevant. 

Mr.  Boone:  It  is  j)leaded,  your  Honor,  under 
the  second  cause  of  action. 

Court:     Very  well.  Overruled. 

A.     Do  I  answer  that  now? 

Court:     Yes,  you  may  answer. 

A.     Y(^s,  we  spent  a  great  deal  of  money. 

Q.  Will  you  just  relate  generally  to  the  Judge 
as  to  what  inconvenience  and  expense  you  were 
put  to? 

Mr.   Eriekson:     We   will   object   on   the   further 
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uroiuuls  there  is  no  proper  I'onndation,  notliing  to 
indicate  that  the  expense  was  incurred  by  reason 
of  anything  connected  with  this  lawsuit. 

Court:  Well,  I  think  we  will  have  to  hear  the 
evidence  to  find  tliat  out.  You  may  proceed  and 
answer. 

A.  Yes,  we  had  to  go  to  a  great  deal  of  expense. 
After  all,  we  had  parted  with  a  good  siun  of  money, 
and  it  took  our  cash  balance  down  as,  I  should  say 
so  low  that  it  was  very  difficult  for  us  to  find  any- 
thing else.  Property  is  high  here  and  in  [53]  Can- 
ada; less  in  Canada,  of  course. 

Mr.  Erickson :  I  am  now  going  to  move  to  strike 
the  testimony  of  the  witness.  It  is  not  responsive. 

Court:  Yes.  I  think  that  your  position  is  cor- 
rect. If  you  will  direct  it  more  specifically. 

O.  What  I  am  inquiring  about  specifically,  Mrs. 
Clermont,  is  the  matter  of  inconvenience  and  ex- 
])ense  you  and  your  husband  were  put  to  during 
the  period  you  v>Tre  waiting  for  some  response  with 
respect  to  the  title  problems  before  you  did  go 
back  to  Canada. 

A.  Yes.  We,  in  the  meantime,  were  working  for 
a  farmer  at  Huson,  Montana,  and  after  all,  we  were 
not  making  what  we  figured  we  would  have  made 
if  we  had  a  property  of  our  own,  so  we  were  just 
barely  eking  a  living  at  the  time,  and  also,  we  had 
a  great  medical  expense  at  that  time.  We  had  to  go 
back  and  forth  to  Stevensvilje  sev(M*al  times.  We 
were  into  ^lissoula  several  times,  and  that  cost 
monev.  too. 
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Mr.  Eriekson:  At  this  time  I  move  to  strike 
that  answer. 

Coui't:    T  don't  see  its  materiality. 

Mr.  Boone:    All  right,  your  honor. 

Q.  Now,  at  the  time  of  returning  to  Canada  in 
September,  1953,  you  made  your  residence  there 
from  that  date  to  the  present,  did  you? 

A.     Yes. 

Q.  Have  you  taken  up  any  business  or  occupa- 
tion during  that  [54]  period  of  time? 

A.     Yes. 

Q.     What  has  been  done  in  that  respect,  please? 

A.  So  after  we  passed  the  lines,  we  secured  a 
job  near  Vancouver,  near  Westminster,  I  should 
say,  on  a  farm  for  a  short  while,  and  then  started 
to  look  around  to  find  something  to  make  a  living 
with  with  the  few  dollars  we  had  left,  so  we  found 
and  bought  the  stock  of  a  small  grocery  store,  and 
that  is  now  our  livelihood. 

Q.  You  are  at  the  present  time  operating  that 
store  ?  A.     Yes. 

Q.  Now%  would  you  tell  the  Court  w^hether  your 
taking  that  grocery  store,  starting  that  livelihood 
was  as  a  result  of  not  having  any  action  with  re- 
spect to  these  statements  of  defects  of  title? 

A.  Yes,  because  we  w^anted  a  farm,  we  didn't 
want  a  grocery  store,  but  that  is  the  business  that 
was  (^asiest  for  us  to  Q;vi  into,  as  buying  a  small 
stock  (>('  groceries  isn't  as  expensive  as  buying  a 
farm.  It  is  not  w^hat  we  liked,  it  is  what  we  were 
forced  to. 
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Q.  Should,  at  any  time  in  the  future,  the  Wood- 
bniys  announce  that  they  were  in  a  X)Osition  to  con- 
v(\v  the  title  they  had  contracted  to  convey  to  you, 
would  you  tell  the  Court  w^hether  you  could  then 
assume  that  contract,  or  whether  it  would  be  at 
great  inconvenience  and  expense  to  you?  [55] 

A.  Yes,  for  more  than  one  reason.  First  of  all, 
you  can't  dispose  of  this  property  any  time  you 
desire.  It  will  take  time,  and  consequently,  we  \vill 
lose  some  money  if  we  should  tiy  and  huriy  it; 
and  again,  we  were  immigrants  to  this  country  in 
the  spring  of  1953,  and  w^hen  we  once  applied  for 
an  immigration  visa,  I  understand  that  after  you 
return,  like  to  Canada,  you  renounce  your  visa,  and 
it  wall  take  a  period  of  near  five  years  before  we 
may  apply  for  a  second  visa,  which  is  not  guaran- 
teed by  the  United  States  Government. 

Mr.  Erickson:  I  move  to  strike  the  evidence 
from  wliere  she  says  "she  understands '^  with  rela- 
tion to  the  immigration. 

Court:  Well,  I  understand  it  too,  so. 

Mr.  Erickson:     Very  well. 

A.  That  is  throu,2:h  talking  to  the  Immigration 
Bureau. 

Court:  Witnesses  are  not  permitted  to  tell  us 
what  the  law  is. 

A.     No,  that  is  w^hat  they  tell  us. 

Mr.  Erickson :  I  am  only  saving  my  record  on 
this,  your  Honor,  because  I  realize  that  the  Court 
is  going  to  eliminate  what  is  irrelevant,  immaterial. 
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or  improper,  but  I  don't  want  to  be  in  the  position 

of  having  it  admitted  by  my  silence. 

Court:  Yes,  I  think  you  are  right  and  should 
call  it  to  my  attention,  and  in  fact,  that  portion  of 
the  answer  is  stricken. 

Q.  At  the  time  this  contract  was  entered  into, 
Mrs.  Clermont,  [56]  you  and  your  husband  paid 
the  Woodburys  $5,000.00?  A.     Yes. 

Q.  Has  that  $5,000.00,  or  any  portion  of  it,  ever 
been  returned  to  either  one  of  you?  A.     No. 

Mr.  Boone :    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Erickson) :  Mrs.  Woodbury — Mrs. 
Clermont — I  followed  counsel — Mrs.  Clemiont,  you 
were  working  on  a  farm  at  Huson,  Montana,  at 
the  time  negotiations  started  that  resulted  in  this 
contract,  were  you  not?  A.     Yes. 

Q.  You  continued  to  work  there  until  August 
23,  1953,  would  you  say?  A.     That's  right. 

Q.  Now,  in  relation  to  the  responses  you  may 
have  gotten  to  the  letters  beginning  with  the  letter 
of  June  11th,  who  prepared  the  letter  of  June  11th  f 

A.     Mr.  Boone. 

Q.  And,  as  to  the  letter  which  is,  T  ])elieve,  the 
next  hotter,  dated  June  22nd,  who  prepared  that 
letter?  A.     Mr.  Boone. 

Q.     And  who  prepared  th(^  letter  of  July  27th? 

A.     Mr.  Boone. 

Q.     So,  that  from  June  11th  and  from  there  on. 
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the  matter  was  in  the  hands  of  your  attorneys,  was 

it  not?  A.     It  was. 

Q.  Do  you  know  whether  your  attorneys  ever 
got  any  resi)onse  from  Mr.  Woodbury  or  anybody 
representing  him?  A.     No. 

Q.  That  is  something  outside  of  your  knowl- 
edge? 

A.  They  have  never  received  anything  that  I 
know  of  that  I  have  ever  been  told.  We  w^ere  in 
constant  contact  with  him  at  all  times. 

Q.  You  don't  know  whether  there  were  confer- 
ences between  Mr.  Boone  and  Mr.  Claude  Johnson. 

A.     I  have  never  heard  the  name  of  Mr.  Johnson. 

Q.  You  don't  know  whether  there  were  any 
conferences  between  the  law  firm  of  Boone,  Smith 
and  Rimel,  and  the  law  firm  of  Mui'phy,  Garlington 
and  Whitlock? 

A.     I  have  never  heard  of  any. 

Q.  Now,  you  said  that  at  the  time  you  left  here, 
by  reason  of  the  payment  made  to  Mr.  and  Mrs. 
Woodbury,  you  didn't  have  very  much  money,  is 
that  true? 

A.     Not  as  much  as  we  would  have  needed. 

Q.     How  much  money  did  you  have  ? 

A.  At  the  time  our  wheat  payments  had  come 
in.  We  had,  T  believe*  we  crossed  with  close  to 
$12,000.  [58] 

Q.     Did  you  have 

Mr.  Boone:     Just  a  minute,  were  you  finished? 

A.     Yes. 
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Q.  Did  you  liave  that  amount  of  money  avail- 
able on  June  15,  1953/ 

A.     We  had  more  than  that. 

Q.  Mrs.  Clermont,  you  spoke  of  Mr.  Hagarty, 
and  I  believe  you  testified  it  was  through  Mr.  Hag- 
arty  you  entered  into  negotiations  to  purchase  this 
farm,  is  that  true? 

A.  Yes,  first  of  all,  I  should  say  we  met  a  res- 
taurant operator — I  don't  know  his  name 

Q.     At  Stevensville? 

A.  Yes,  and  we  asked  him  for  the  name  of  a 
real  estate  man  there  in  town,  as  we  liked  the  coun- 
try, and  he  referred  us  to  Mr.  Hagarty. 

Q.     Did  you  go  then  to  see  Mr.  Hagarty? 

A.    Yes. 

Q.  Who  all  was  in  that  paii^y  that  went  to  see 
Mr.  Hagarty  at  that  time? 

A.     Just  my  husband  and  myself. 

Q.     And  do  you  recall  the  approximate  date? 

Mr.  Boone:  Objected  to,  your  Honor,  as  im- 
proper cross  examination. 

Court:    Overruled. 

A.     T  don't  remember.  [59] 

Q.     You  don't  recall  the  date? 

A.     No,  it  would  bo  a  few  days  before. 

O.  The  contract  bears  date  May  2,  1953,  and 
you  would  sny  it  would  be  a  shoii:  time  l^efore  that? 

A.     Just  a  few  days  before,  yes. 

Q.  X(nv,  when  you  wc^nt  to  see  Mr.  Hagarty, 
did  vou  have  any  convei^sation  conc(M'ning  this  par- 
ti culpr  piopo  of  pro]^erty?  A.     Yes. 
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Q.     What  was  that  conversation? 

Mr.  Boone:  Objected  to  as  improper  cross  ex- 
amination. 

Mr.  Erickson:  May  it  please  the  Court,  I  am 
somewhat  puzzled  myself  as  to  the  proper  method 
of  procedure.  As  I  visualize  this  case,  I  think  that 
is  what  it  is  going  to  turn  on.  We  feel  the  contract 
itself  is  so  indefinite  and  the  temis  so  contradic- 
tory, and  on  general  rules  of  marketability,  we  have 
considerable  latitude  in  showing  the  Court  the  cir- 
cumstances under  which  this  contract  was  prepared. 

Court:  Yes,  I  think  you  examined  with  refer- 
ence to  whether  or  not  Mr.  Hagarty  was  represent- 
ing her,  and  as  to  that  you  may  proceed,  and  what 
the  conversations  were  will  disclose  who  he  was  rep- 
resenting; if  he  prepared  the  contract,  who  was  to 
l)e  bound  by  the  more  strict  interpretation  of  the 
contract.  I  think  that  is  all  a  matter  for  the  Court 
to  be  advised  upon. 

Mr.  Boone:  Our  direct  examination  did  not 
cover  any  subject  of  negotiations  between  the  par- 
ties. That  was  my  point.  [60] 

Mr.  Erickson :  I  believe  if  we  proceed  in  a  more 
orderly  fashion — if  he  didn't  examine  Mrs.  Cler- 
mont on  that,  I  will  not  ask  her  any  more  questions 
about  that  at  this  time,  and  present  my  witnesses 
as  to  that  feature  because 

Court:    Very  well. 

Mr.  Erickson:  Because  we  are  willing  to  agree 
that  Mr.  TTagarty  was  n^prescnting  fjie  seller  in 
the  matter  of  the  preparation  of  the  contract. 
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Q.  Mrs.  Clermont,  do  you  know  whether  or  not 
Mr.  Woodbury  offered  a  jol)  to  Mr.  Clermont  dur- 
ing the  period  between  May  2nd  and  the  time  the 
contract  was  to  be  performed,  or  June  15th? 

Mr.  Boone:  Objected  to  as  improper  cross  ex- 
amination. 

Mr.  Erickson:  She  has  testified  about  having 
worked  for  low  wages  at  something  on  a  farm. 

Witness:     I  beg  your  pardon,  not  low  wages. 

Court:  I  think  it  was  all  so  indefinite  that  it 
didn't  mean  anything,  to  tell  the  truth. 

Mr.  Rimel :     I  believe  it  was  stricken. 

Mr.    Erickson:      I   will   withdraw    the    question. 
That  is  all,  Mrs.  Clermont. 
(Witness  excused.) 

ALFRED  CLERMONT 
one  of  the  plaintiffs,  called  as  a  witness  on  his  own 
behalf,  ])eing  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

O.  (By  Mr.  BooncO  :  Will  you  state  your  name 
to  t]i«^  Court,  please? 

A.     Alfred  Clermont. 

Q.  You  may  sit  down.  You  are  one  of  the  plain- 
tiffs in  this  action,  the  husband  of  the  lady  who 
just  testified?  A.     Yes. 

Q.  You  have  to  answer  these  questions,  Mr. 
Clermont.  Just  sit  down.  You  iwv  the  husband  of 
the  lady  who  just  testified  here?  A.     Yes. 

Q.     Xow,   rc^forrina'   f(^r  th(^   m(^mont,   Mr.   Cler- 
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moiit,  to  tlie  WHvv  of  June  22,  1953,  which  is  the 
Exhi])it  ""W  to  your  complaint,  signed  by  you  and 
youv  wife,  after  that  letter  was  written,  did  you 
receive  any  communication  from  either  Mr.  or  Mrs. 
Woodbury,  or  anyone  acting  in  their  behalf,  either 
by  letter  or  by  telephone,  or  by  telegram,  or  any 
other  way,  before  this  letter  of  July  27,  1953? 

A.    No. 

Q.  Now,  after  the  letter  of  July  27,  1953,  which 
you  and  your  wife  signed  to  the  Woodburys,  the 
letter  being  Exhibit  "C  to  the  complaint,  did  you 
receive  any  communication  to  that  letter  other  than 
the  letter  of  July  30,  1953,  from  Mr.  or  Mrs.  Wood- 
bury? A.     No.  [62] 

Q.  That  letter  of  July  30th  is  Exhibit  "!)''  to 
the  complaint.  Did  you  receive  any  communication 
whatsoever  from  either  Mr.  or  Mrs.  Woodbury  by 
letter,  telegram,  telephone  conversation,  or  other- 
wise? A.     No. 

Q.  Nov7,  after  the  letter  of  July  30,  1953,  from 
Mr.  and  Mrs.  Woodbury,  did  you  receive  any  com- 
munication by  letter,  telegram,  or  otherwise,  from 
Mr.  or  Mrs.  Woodbury  before  you  and  your  wife 
went  back  to  Canada?  A.     No. 

0.  Now,  this  action,  as  T  recall  it,  was  filed  in 
Octo])er.  Will  you  tell  the  Court  whether  you  re- 
ceived any  communication  from  Mr.  or  Mrs.  Wood- 
bury, or  anyone  acting  in  their  behalf,  u])  until  th(» 
time  this  action  was  filed?  A.     No. 

0.  Now,  vou  have  set  up  in  your  complaint  that 
at  tlio  tirno  the  conti'nct  wr»s  sie'TK^rl  with  tlu^  W(>(k1- 
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burys,  attached  as  Exhibit  *'A"  to  the  complaint, 

you  and  your  wife  paid  a  $5,000.00  deposit? 

A.    Yes. 

Q.  Have  you  ever  gotten  that  deposit  back  from 
the  Woodburys,  or  any  part  thereof,  up  to  the  pres- 
ent time?  A.     No. 

Mr.  Erickson:  I  am  going  to  object  to  the  ques- 
tion on  this  ground :  only  as  to  his  designation  of  it 
as  a  deposit.  The  contract  will  speak  what  it  is.  [63] 

Mr.  Boone :    Well,  the  payment,  then. 

Court:  The  objection  is  overruled.  I  can  dis- 
tinguish— I  mean  that  is  a  question  I  am  going  to 
have  to  decide,  and  the  use  of  the  word  is  just  in 
order  to  permit  the  flow  of  testimony.  No  signifi- 
cance will  be  given  to  the  word  as  it  is  used  by  a 
witness  in  that  regard. 

Q.  Have  you  received  that  money  back,  or  any 
part,  of  it?  A.     Not  at  all. 

Mr.  Boone:    You  may  examine. 
Cross  Examination 

Q.  (By  Mr.  Erickson)  :  Mr.  Cleraiont,  the  $5,- 
000.00  that  was  paid,  did  you  pay  that  all  to  Glenn 
Woodbury  ? 

A.  Now,  if  I  remember  right,  I  think  Mr.  Pat 
Hagarty  had  one  check  for  $1,000.00  and  Mr.  Wood- 
bury $4,000.00. 

Q.  And  Mr.  Pat  PTagarty  is  the  gentleman  that 
has  ]wim  identified  here  as  a  real  estate  agent,  is 
that  correct?  A.     Yes. 

Q.  Do  you  know  how  he  lia])peiied  to  Ix^  [)aid  tlu* 
$1,000.00?  A.     A  clKM'k. 
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Q.     Why  was  he  paid  $1,000.00  i 

Mr.  Boone:    Objected  to  as  immaterial. 

Court :    Overruled. 

A.     Well,  it  is  earnest  money.  [64] 

Q.  Do  you  know  whether  or  not  that  was  paid 
to  Mr.  Ha^arty  as  the  real  estate  man's  commis- 
sion? 

A.  I  don't  know  just  how  he  took  it,  but  he  took 
it,  that  is  all  I  can  say. 

Q.  There  was  no  discussion  that  that  was  Mr. 
Hac^arty's  commission  for  arranging  the  sale? 

A.    No. 

Q.    You  are  sure  about  that  ? 

A.     Well,  like  I  say,  I  just  made  him  two  checks. 

Q.  Now,  you  never  were — were  you  ever  in  pos- 
session of  the  property  ? 

A.     No,  I  don't  think  I  was. 

Q.  Were  you  ever  offered  possession  by  Mr. 
Woodbury? 

Mr.  Boon*^:  That  is  objor>trd  to  as  improper  cross 
examination. 

Court :    Sustained. 

Q.  Now,  calling  your  attention  to  the  letters  to 
which  you  have  testified,  and  you  heard  your  wife* 
testify,  would  your  testimony  be  the  same  that  those 
letters  were  prepared  by  Mr.  Boone,  the  three  let- 
ters, one  of  June  11th,  and  June  22nd  and  July 
27th?  A.     Yes. 

Q.  And  do  you  know  whether  Mr.  Boone  or  any- 
one pise   in   his  firm   roroivod   arv   communications 
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from  Mr.  Woodbury  or  Mrs.  Woodbury  after  Jime 

15th?  [65] 

A.    Yes. 

Q.  What  do  you  know  about  that,  Mr.  Cler- 
mont ?  A.     Received  ? 

Q.  I  meant  by  that  do  you  know  whether  or  not 
attorneys  representing  Mr.  Woodbury,  or  Mr. 
Woodbury  himself,  discussed  this  matter  with  your 
attorneys  after  June  15th. 

A.     I  don't  think  so. 

Q.  Do  you  know  whether  or  not — that  is  all  I  am 
asking  you  is  whether  you  know  that  the  matter 
was  discussed,  the  matter  of  the  title  and  so  forth, 
by  Mr.  Woodbury  and  Mr.  Boone,  or  by  people  rep- 
resenting Mr.  Woodbury?  A.     No,  no. 

Q.  You  know  nothing  about  that.  Did  Mr.  Boone 
or  anyone  from  his  firm  advise  you  there  were  any 
negotiations  taking  place  about  the  contract  or 
about  the  title  after  June  15th?  A.     No. 

Q.  Had  you  ever  heard  the  name  Claude  John- 
son ?  A.     No. 

Q.  JTave  you  heard  of  the  law  finn  in  connec- 
tion with  this  case  of  Murphy,  Garlington  and 
Pauly?  A.     No. 

Q.  Mr.  Clermont,  the  letter  of  June  11th,  can 
you  tell  us  how  that  happened  to  be  written?  That 
is  tlie  letter,  if  you  will  remember,  Mr.  Clermont, 
and  I  think  it  is  Exhilut  2,  which  is  the  letter  you 
have  already  seen.  Do  you  know  how  that  [66] 
hapj)(^n(\l  to  1)(^  written? 

Mr.  Boone:    That  is  objected  to  as  inipropcM^  cross 
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examination,  no  questions  were  asked  this  witness 

with  respect  to  that  letter. 

Court :    Sustained. 

Mr.  Erickson :  It  was  my  understanding  that  Mr. 
Clermont  testified  he  was  a  signer  of  the  letter,  and 
it  was  his  letter,  and  that  is  the  reason  I  felt  I  was 
entitled  to  ask  questions  as  to  how  he  happened  to 
have  that  letter  w^ritten;  and  it  obviously  appears 
to  ])e  his  letter  and  was  introduced  on  behalf  of  the 
plaintiffs. 

Mr.  Boone:  I  only  questioned  the  witness  with 
respect  to  the  letters  attached  to  the  complaint. 

Court :    That  is  as  I  recall  it. 

Mr.  Erickson :    That  is  all  I  have. 

Court:  You  may  be  excused.  Call  the  next  wit- 
ness 

(Witness  excused.) 

Mr.  Boone:    The  plaintiffs  rest,  your  Honor. 
Mr.  Erickson:    Call  Glenn  Woodbury. 

GLENN  WOODBURY 

one  of  the  defendants,  called  as  a  witness  on  his  own 
behalf,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Erickson)  :  Your  name  is  Glenn 
Woodbury?  A.     ThatV  right. 

Q.  And  you  are  one  of  the  defendants  and  cross 
complainants  in  this  action,  is  that  true? 

A.     Yes. 
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Q.  You  reside  in  the  Three  Mile  District  near 
Stevensville?  A.     Yes. 

Q.  Mr.  Woodbury,  you  own  two  ranches  there, 
is  that  true?  A.     Yes. 

Q.  And  one  of  them  is  your  home  ranch  called 
the  Porch  Ranch,  is  that  true?  A.     Yes. 

Q.  And  that  is  a  relatively  larger  ranch,  is  that 
true?  A.     That's  right,  yes. 

Q.  Now,  the  property  here  involved  is  spoken 
of  as  the  Jannsen  place,  is  that  correct? 

A.    Yes. 

Q.  Where  is  that  with  relation  to  your  home 
place? 

A.  Well,  it  corners  with  the  home  place,  the  part 
I  live  on.  The  northeast  corner  of  the  Jannsen 
])lace  joins  the  southwest  corner  of  the  Porch  place. 

Q.  And  both  of  those  places  lay  in  a  little  valley, 
do  they  not?  A.     Yes,  more  or  less. 

O.     Ts  there  a  stream  cvoiug:  through  l^oth  places? 

A.     Yes. 

Q.     What  is  the  name  of  that  sti'eam? 

A.     Well,  Three  Mile  Creek  is  the  main  stream. 

Q.  TTow  far  is  the  Jannsen  place  from  what  is 
callocl  the  Big  Ditch? 

A.  Oil,  at  the  closest  point,  T  suppose  it  would 
be  between,  some  place  between  a  quarter  and  half 
a  mile. 

Q.  Ca7i  you  see  the  Dig  Ditch  from  ihc  Jannsen 
place?  A.     Very  easily. 

O.  And  is  it  out  of  tlu^  Dig  Ditch  that  the  Jann- 
s(MT  T>la<^*e  is  irrigated?  A.     Yes,  it  is. 
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Q.  And  I  think  the  testimony  is  it  is  about  120 
acres  of  irrigable  land,  is  that  true?  A.     121. 

Q.  Now,  you  bought  that  property  from  a  man 
by  the  name  of  Jannsen,  is  that  correct? 

A.    Yes. 

Q.     Did  you  have  a  legal  title  to  that  property? 

A.     I  thought  I  did. 

Q.  Well,  I  mean  by  that,  under  what  kind  of  in- 
strument do  you  hold  that  property? 

A.     A  contract  for  deed. 

Q.  And  did  you  furnish  to  Boone,  Smith  and 
Rimel  a  copy  of  the  contract  for  deed  at  the  time 
you  furnished  them  with  a  copy  [69]  of  the  ab- 
stract? A.     I  did. 

Q.  And  showing  you  that  contract  for  deed,  is 
this  the  original  which  you  have  in  your  possession 
that  I  am  designating  here?  A.     Yes. 

Q.     That  is  an  original  signed  copy? 

A.    Yes. 

Q.  Now,  the  copy  you  furnished  to  Boone,  Smith 
and  Rimel  has  on  it,  in  addition  to  what  is  on  the 
original,  a  notation  in  fine  type,  ''This  is  to  certify 
that  the  attached  is  a  true  and  correct  copy''  and 
so  forth  of  the  original,  is  that  thc^  one  you  fur- 
nished to  them?  A.     Yes. 

Q.     Where  did  you  secure  that? 

A.     From  Attorney  Brown  in  Stevensville. 

Q.  Is  he  the  o^entleman  that  y)7*epared  the  origi- 
nal? A.     Yes. 

Q.  And  by  comparison,  is  this  copy  the  same  as 
the  original? 
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A.     Yes,  I  suppose  it  is;  it  is  supposed  to  l)e.  It 

is  a  c(^rtifi(Hl  copy.  I  didn't  check  it  word  for  word. 

Mr.  Erickson :    I  now  offer  Defendants'  Proposed 

Exhibit  2,  whicli  is  the  copy  to  which  I  have  made 

reference. 

Mr.  Rimel:    No  ol)jection. 
Court:    It  is  admitted.  [70] 

(Defendants'  Exhibit  2,  being-  copy  of  agree- 
nu^nt  dated  A])ril  24,  195;;,  bc^tween  Bernhard 
and  Anna  Jannsen   and  Glenn   A.  and  Pearl 
Woodbury,  was  here  received  in  evidence,  and 
W'ill  be  certified  to  the  Court  of  Appeals  hy  tlie 
Clerk  of  this  Court.) 
[See  pao-es  255-259.] 
Q.     Mr.  Woodbury,  are  your  payments  under  that 
contract  paid  up  to  date?  A.     They  are. 

Mr.  Boone:     Objected  to  as  immaterial. 
Court :    Overruled. 

Q.     Now%  you  are  acquainted  wntli  INfr.  Clermont? 
A.    Yes. 

Q.     When  did  you  first  meet  Mr.  Clermont? 
A.     Mny  2.  1953. 

O.     And  where  did  you  meet  him? 
A.     On  the  Tannsen  property. 
O.     And  whereabouts  there? 

A.     Well,  out  in  a  ]^(^a  fic^ld  that  T  was  ]^lantin<:' 
to  peas. 

Q.     Was  anyone  else  present  beside  yourself  and 
Mr.  Clermont  when  you  became  acquainted? 

A.     Mr.  Hae:arty  and  a  fellow  by  the  name  of 
Rov  Marie,  T  believe. 


Alfred  and  Marcjuerite  L  Ch'rnio)if  73 

(Tcstiiuoiiy  of  (llcim  W'uudhiiry.) 

Q.     Was  Mrs.  Clermont  present  at  that  time? 

A.     Yes. 

Q.     And  was  there  anyone  else  there? 

A.  Some  of  their  children  were  with  them.  I 
wouldn't  say  whether  they  were  all  there  or  not.  [71] 

Q.  Did  you  at  that  time  have  a  conversation  with 
Mr.  Clermont?  A.     Yes,  I  did. 

Q.     And  what  was  the  conversation  about? 

Mr.  Rimel:  Your  Honor,  to  which  we  object,  as 
any  oral  conversation  preceding  the  execution  of  the 
written  contract  would  become  a  part  of  and  merged 
in  the  contract,  and,  therefore,  not  properly  admis- 
sible to  vary  the  terms  of  it. 

Mr.  Erickson:  I  believe  the  objection  is  the  crux 
of  this  whole  case,  your  Honor,  and  the  view  we 
tak(*  of  it,  if  I  may  address  myself  to  the  Court  on 
it,  is  two  or  three  pronged.  In  the  first  place,  we 
think  a  reading  of  the  contract  shows  it  is  onc^  of 
tliose  which  is  so  ambiguous  and  so  contradictory 
in  its  terms  that  the  parol  evidence  rule  permits  of 
oral  testimony  for  two  purposes.  One  of  them,  of 
course,  is  to  show  what  the  real  agreement  is  since 
it  can't  be  determined  from  tlie  contract  itself,  and 
tlie  other  is  to  put  the  Court  in  tlu^  same  position 
as  the  parties  when  the  Court  tries  to  construe  this 
contract  and  give  it  a  construction  that  will  make 
it  an  instrument  that  has  meaning.  Then,  in  additioii 
to  that,  we  take  the  view  that  any  of  this  testimony, 
and  I  propose  to  examine  this  witness  and  others,  if 
I  may,  in  some  detail  as  to  just  exactly  what  this 
was  all  about,  because  in  the  contract  it  is  ])T'ovid(^d 
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there  be  furnished  an  a])stract  showing  marketable 
title,  and  the  authorities  are  uniform  in  the  matter 
of  construing  that  language,  you  may  introduce 
parol  evidence  to  show  what  the  [72]  parties  in- 
tended at  the  time  to  be  a  marketable  title.  Then, 
there  is  an  additional  reason  for  examining  wit- 
nesses on  all  of  these  points.  The  language  as  to  the 
al)stract  says  the  abstract  shall  be  furnished  con- 
tinued to  a  date  subsequent  thereto,  and  nothing 
further,  no  date  or  anything  else  fixed  on  it.  Then, 
we  think  finally  all  of  this  testimony  is  admissible 
because  we  have  pleaded  in  our  complaint  that  there 
was  a  fraudulent  purpose  on  the  part  of  Clennont  in 
his  actions  here,  and  there  is  a  mistake  in  the  lan- 
guage of  the  contract  itself;  and  then  finally  we 
take  the  view  that  since  this  is  an  action  in  which 
we  ask  for  specific  performance,  as  well  as  defend- 
ing, that  we  have  the  usual  latitude  in  the  matter  of 
evidence,  and  that  is  our  basic  position,  your  Honor. 

Mr.  Rimel:    May  we  be  heard? 

Court :    Yes. 

Mr.  Rimel:  We  likewise  take  a  three  ])ronged 
position  in  this  matter.  In  the  first  place,  we  doii't 
feel  this  contract  with  respect  to  the  question  of 
furnishing  the  abstract,  is  ambiguous.  The  contract 
in  Paragraph  1  clearly  requires  that  the  seller  shall, 
at  his  expense — and  it  is  paragraph  1  in  the  series, 
it  is  the  first  paragraph  in  \\w  contract,  the  first 
thing  to  ])e  done,  ** Seller  shall  at  his  expense  fur- 
nish Purchaser  an  abstract  of  title  continued  to  a 
date  subs(n[n(Mit  hereto  showing  merchantable  title 
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to  the  above  described  property  vested  in  Seller,  or 
in  lieu  thereof,  at  Seller's  option,  [73]  ''a  title  in- 
surance policy  insuring  title  thereto  vested  in  Pur- 
chaser, free  and  clear  of  all  liens  and  encumbrances, 
except  mortgage  to  B,  Jannsen,  $1(3,200.00,  and  Fed- 
eral Land  Jiank  $3,563.98.  It  is  further  agreed  that 
the  broker  assumes  no  responsibility  in  regard  to 
the  title  and  broker  recommends  that  Purchaser 
have  the  abstract  of  title  or  title  insurance  jjolicy 
examined  by  an  attorney.''  Paragraph  4,  and  1  do 
emphasize  the  **4'',  because  it  follows  somewhat 
lower  in  the  contract,  provides  in  part,  and  the  part 
I  am  leaving  out  is  irrelevant,  *'lf  Seller's  title  is 
not  merchantable  or  insurable  and  cannot  be  made 
so  within  a  reasonable  time  after  written  notice  con- 
taining statements  of  defects  is  delivered  to  Seller, 
then  said  earnest  money  herein  receipted  for  shall 
])e  returned  to  the  Purchaser  on  demand,  and  all 
rights  of  Purchaser  terminated  unless  Purchaser 
waives  said  defects  and  elects  to  purchase;".  Your 
Honor,  there  is  the  first  point  that  this  contract  is 
clear  on  what  is  to  be  done.  Paragraph  1  in  a  series 
provides  that  the  Seller  shall  furnish  an  abstract, 
and  the  broker  recommends  that  the  Purchaser  have 
the  abstract  examined,  so  that  is  something  to  be 
done  while  the  broker  is  still  in  the  picture.  The 
time  contemplated  there  is  the  preliminary  stages. 
Paragraph  4,  much  later  in  the  series,  provides  that 
if  the  Seller's  title  is  not  merchantable  and  camiot 
be  made  so  within  a  reasonable  time  after  notice  of 
defects,  that  then  said  earnest  money  receipted  foi" 
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shall  be  returned  to  the  Buyers.  [74]  Your  Honor, 
that  did  not  contemplate  any  further  payment.  It 
says,  *^Said  earnest  money  which  is  receipted  for 
herein."  It  doesn't  say  '^Said  earnest  money  and  any 
other  payments,''  so  the  contract,  we  feel,  clearly  by 
the  language  of  Paragraphs  1  and  4,  requires  the 
abstract  of  title  and  the  merchantability  of  that  title 
be  shown  before  the  Buyers  are  required  to  do  any- 
thing further  imder  the  contract. 

Secondly,  your  Honor,  we  urge  this  point  upon 
the  Court:  As  the  Court  and  counsel  know,  the  in- 
terpretation that  the  parties  themselves  put  upon  a 
contract  or  agreement  is  of  strong  influence  with 
any  Court  in  determining  what  is  to  be  done  there- 
under, and  I  might  cite  a  case  or  two  to  the  Court 
on  that.  The  case  of  Cook-Reynolds  Company  vs. 
Beyer,  107  Mont,  page  1,  is  such  a  case,  and  there 
are  many  in  Montana;  and  here  the  Court  can  see 
through  the  pleadings  themselves  and  things  that 
are  admitted  in  the  pleadings  that  on  ]\Iay  2nd  this 
contract  was  executed,  that  on  June  11, 1953,  the  de- 
fendants not  having  furnished  abstracts  of  title,  the 
plaintiffs,  by  letter,  made  request  for  the  abstract, 
and  it  is  admitted  that  was  done.  Now,  the  next 
thing  that  happens  is  that  on  June  18th,  the  defend- 
ants furnished  the  abstract,  and  so  they  did  inter- 
pret the  contract,  the  parties  intei^ireted  the  contract 
just  as  we  feel  it  should  be  interpreted,  and  that  is 
our  second  point  we  urge  upon  the  Court. 

And  then,  lastly,  and  before  arguing  this,  I  should 
])()iut  [75]  out  to  th(*  Court  that  om*  action  here  is 
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based  upon  the  contract,  it  is  based  upon  this  con- 
tract right  in  Paragraph  4,  to  have  the  money  re- 
turned to  the  Buyers,  the  title  being  unmerchantable. 
This  is  not  an  action  for  recission,  but  we  might 
argue  here,  your  Honor,  that  even  if  this  contract 
did  not  have  the  language  of  Paragraphs  1  and  4, 
even  if  we  were  to  disregard  that,  and  our  situation 
were  to  be  something  else,  that  Paragraph  2  of  the 
contract  clearly  says  that  the  real  property  is  to  be 
conveyed  by  contract  for  deed,  whatever  that  is  in 
the  way  of  a  conveyance,  and  the  personal  property 
by  bill  of  sale  free  and  clear  of  all  liens  and  encum- 
brances. I  admit  that  the  term  ''contract  for  deed'' 
as  a  conveyance  is  somewhat  new  to  me  and  doesn't 
make  much  sense,  but  regardless,  the  conveyance  was 
to  be  free  and  clear  of  all  liens  and  encumbrances. 
That  part  of  Paragraph  2  is  clear,  it  is  in  printing, 
and  this  being  true,  even  if  this  contract  did  not 
have  Paragraphs  1  and  4,  and  even  if  it  weren't  for 
the  clear  interpretation  by  the  parties,  placed  by 
tliemselves  on  those  paragraphs,  which  we  think  is 
in  keeping  with  the  language,  then  it  is  our  view 
that  the  Montana  cases  on  the  contract  require- 
ment of  a  conveyance  free  and  clear  of  encumbrances 
would  require  proof  of  the  merchantability  of  their 
title  prior  to  the  time  for  payment,  and  I  can  cite 
to  the  Court  the  case  of  Bozdech  vs.  Montana 
Ranches  Company,  67  Montana,  36(3,  that  held  when 
a  vendor  is  una])le  to  convey  the  title  stipulated  for 
in  [76]  his  contract  at  the  time  a  conve3^ance  is  due, 
the  vendee  is  not  required  to  make  any  tender  of  the 
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balance*  of  the  purchase  price  as  a  prerequisite  to 
his  right  to  rescind.  I  am  merely  citing  these  to  show 
the  general  I'ule  in  Montana.  Our  action  is  not  for 
recission,  it  is  ))ased  on  Paragraph  4.  Again  in  Silf- 
vast  V.  Asplund,  93  Montana,  584,  the  Montana  Coui-t 
said  that  a  purchaser  has  the  right  to  expect  the  re- 
moval of  the  defects  l^efore  the  time  set,  as  the  rule 
which  allows  a  vendor  to  remove  defects  after  the 
time  foT'  final  perfonnance  does  not  apply  when 
time  is  of  the  essence  of  the  contract ;  and  in  this  con- 
tract, the  last  clause,  paragraph  7,  states  that  time 
is  of  the  essence  of  this  agreement.  Our  third  pro])- 
osition  is  that  if  we  didn't  have  Paragraphs  1  and 
4,  which  in  series,  and  by  their  very  language  re- 
quire an  abstract  showing  merchantable  title  to  be 
furnished  first,  and  even  if  the  parties  hadn't  in- 
terpreted the  contract  in  keeping  with  that,  then, 
the  Montana  rule  is  clear. 

So,  in  line  with  all  those  pro])ositions,  we  feel 
there  is  no  cause  for  bringing  in  parol  evidence  at- 
tempting to  vary  the  terms  of  this  contract.  This 
action  is  brought  upon  the  contract  Paragra]ih  4, 
which  gives  the  buyers,  plaintiffs  her(\  the  right  of 
recovery,  and  we  don't  think  the  t(>rins  of  tliat 
should  he  vnricnl  merely  because*  the*  i)ai"ties  tliat  had 
the  contract  prepared,  and  they  admit  ITagarty  is 
the  sellers  agent,  now  claim  it  is  ambiguous.  T  think 
the  Court  may  refer  to  the  [77]  language  in  the 
"Rozdech  case  cited  ])]'(^\i(>usly,  ()7  ^fontana,  3()f), 
wJH^re  th(*  contract  was  drawn  by  a  rc^al  (*state  agent, 
and   it  was  shown  tliere  was  an  (^Ticmnbi-ance  there 
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not  mentioned  in  the  sales  agreement,  and  our  Court 
there  said,  **The  authorities  are  unanimous  in  sup- 
porting what  is  therein  said  concerning  encum- 
brances affecting  the  title  to  lands'' — pardon  me,  I 
have  got  the  wrong  part  of  that.  Here  is  the  lan- 
guage I  w^as  searching  for — I  may  have  to  correct 
myself  on  the  case.  It  is  the  case  of  Hollensteiner 
against  Anderson,  78  Montana  122.  It  was  in  that 
case  where  the  contract  was  prepared  by  a  landowner 
and  fails  to  describe  certain  encimibrances,  and  there 
was  a  reserv^ation  of  minerals,  and  the  Court's  lan- 
guage there  is  that  **If  it  was  the  tentative  agree- 
ment of  the  parties  that  the  purchase  was  of  the 
land  subject  to  the  rights  of  the  Anaconda  Com- 
])any,  the  vendor  should  have  had  his  contract  so 
drawn;  having  failed  to  do  so,  he  was  precluded  by 
the  provisions  of  Section  10517,  R.  C.  M.  1921,  from 
varying  the  terms  of  the  written  contract  by  parol 
evidence,  a  sad  commentary  on  the  practice  of  hav- 
ing important  legal  documents  drawn  by  a  layman. 
This  testimony,  admitted  over  the  objection  of 
])laintiff,  was  therefore  improperly  admitted  and 
cannot  aid  the  findings  made."  We  feel  the  Hollen- 
steiner case  is  very  much  in  point.  The  vendors  here 
should  not  be  able  to  say  *'This  is  ambiguous,  and 
we  want  it  reformed,"  when  their  agent  prepared  it, 
and  that  is  the  testimony  now  before  the  Court  and 
admitted  by  [78]  counsel,  that  he  was  the  agent  of 
tlie  seller,  and,  therefore,  the  i)ar<)l  evidence  rule 
shcrild  a])ply  and  this  case  should  proceed  upon  the 
contract  itself. 
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Mr.  Erickson:  I  have  cited  tlie  same  eases  in  a 
littli'  trial  niemorandmn  I  liave  i)i'e])are(l,  ])ut  it  is 
not  ill  as  ,u,'ood  condition  as  it  on.u^ht  to  be.  In  tlie 
Bozedech  case,  the  Couii:  held  the  vendor  could  have 
no  title  at  all  at  the  time  of  the  makins:  of  the  con- 
tract, and  if  he  was  prepared  to  come  through  with 
good  title  at  the  time  title  was  to  be  conveyed,  he  has 
complied. 

I  think  one  of  the  things  the  Court  is  going  to 
have  to  determine  here,  which  can't  be  determined 
from  the  contract,  is  the  question  of  when  the  title 
was  going  to  pass.  We  lielieve  we  are  entitled  to 
show  what  the  understanding  was  at  the  time  as  to 
when  the  abstract  would  be  furnished,  and  when  the 
title  was  to  be  available,  and  we  think  under  all  the 
rules  we  are  entitled  t(^  show  that.  I  found  a  case 
yesterday,  which  T  have  cited  in  my  little^  trial  mem- 
orandum, Bridges  and  Company,  Inc.  vs.  Bank  of 
Fergus  County,  77  IMontana,  524,  and  the  Court  said 
in  that  case,  *^The  face  of  an  instrument  is  not  al- 
ways conclusive  of  its  purpose.  The  rule  regards  the 
ei7vumstnnc(^s  of  the  ])arties  and  executes  their  real 
intention,  and  "|)revents  either  of  the  ]^arties  to  tlu^ 
iiisti'unKM^t  from  conunitting  a  fraud  on  the  other 
])y  claiming  it  to  be  what  it  in  fact  is  not/'  Tn  other 
words,  the  real  transaction  may  be  proved,  [79]  and 
that  is  all  we  think  we  are  trying  to  do  here,  and 
T  don't  believe  it  necessarily  varies  the  terms  of  the 
instrument,  l)ut  T  think  tlic^  instrument  is  so  ambig- 
uous, T  think  it  has  both  latent  ambiguity  and  extrin- 
sic ambiunity.  Finally,   T  would   say  w(»  h:ive   spe- 
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cifically  pleaded  that  by  a  course  of  conduct  of  the 
])urchasers,  they  waived  the  I'ii^ht  to  ()l)jeet  to  the 
titk^  offered;  and  as  to  the  matter  of  the  construc- 
tion the  parties  placed  on  the  contract  itself,  we  will 
ho])e  to  introduce  testimony  on  that  point. 

Court:  Well,  the  ruling  of  the  Court  upon  this 
could  be  crucial  in  the  case  right  at  this  point.  For 
th(»  benefit  of  counsel,  I  may  say  I  am  inclined  to  the 
]^osition  taken  by  the  plaintiffs.  However,  a  ruling 
ui)on  it  might  foreclose  the  defendant,  and  I  w^ould 
])refer,  and  I  can  more  properly  rule  upon  the 
matter  after  a  more  full  consideration  of  the  case 
and  the  evidence  presented  by  the  defendant,  and 
T  am,  therefore,  going  to  reserve  ruling  on  the 
matter  and  permit  the  defendant  to  go  ahead  with 
his  evidence,  and  incidentally  give  him  an  oppor- 
tunity to  educate  me. 

Mr.  Rimel :  May  it  be  stipulated  that  all  the  evi- 
df>uco  will  be  considered  in  the  same 

Court:  Yes,  it  will  all  be  received  in  the  light  of 
your  objection  and  the  ruling  upon  it,  and  we  will 
proceed  along  that  line,  and  you  may  rest  assured 
thf'  Court  will  keep  in  mind  your  objection  and 
make  a  ruling  u])on  it  when  it  proceeds  [80]  to  make 
a  deteiTuination  of  the  facts  in  the  case  and  the  law. 

Mr.  Erickson:  It  occut's  to  me  along  the  sam(^ 
line,  your  Honor,  since  the  matters  you  have  grasped 
as  crucial,  that  the  brief  that  I  have  pi^epared  on 
the  matter,  while  it  has  the  principal  authorities,  it 
is  not  as  complete  a  brief  as  would  like  to  submit. 

CouT't:     T  think  as  it  c:oes  along,  and  at  th(>  close 
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of  the  evidence,  for  example,  you  may  feel  you  would 
rather  make  another  and  different  and  more  defi- 
nite statement  witli  reference  to  your  position,  and 
I  will  be  happy  to  receive  that.  One  of  the  things 
I  am  concerned  about  is,  for  example,  because  one 
clause  in  the  contract  may  be  ambiguous,  if  that 
clause  itself  is  not  determinative  in  the  settlement 
of  this  action,  is  that  any  reason  for  opening  up  the 
contract  to  parol  testimony.  For  example,  the  con- 
tract for  deed  proposition,  that  is  an  ambiguous 
thing,  but  because  that  is  ambiguous,  does  that  mean 
you  can  proceed  by  parol  testimony  to  explain  what 
they  were  talking  about  when  they  were  talking 
about  furnishing  an  abstract  of  title.  You  see,  I 
don't  know  that  the  provisions  of  the  contract  pro- 
viding for  the  furnishing  of  an  abstract  of  title  are 
ambiguous,  and  if  they  are  not  ambiguous,  then 
should  any  parol  testimony  be  received  u]:>on  the 
matter? 

Mr.  Boone :  May  I  make  a  further  comment,  your 
Honor,  with  respect  to  the  clause  '^contract  for 
deed"?  I  think  there  is  a  reason  for  that  language  to 
be  in  there.  I  call  the  [81]  Court's  attention  that  the 
initial  purchase  price  was  $36,000,  the  amount  re- 
ceipted for  was  $5,000,  leaving  a  balance  of  $31,000, 
and  it  cont(»my)lated  an  $11,000  payment.  If  tlie 
Court  will  take  the  exact  amounts  on  the  mortgage 
to  Jannsen  of  $16,200,  plus  the  moi'tgage  to  the  Fed- 
eral T.and  T3ank,  the  Court  will  note  that  there  is 
a  diff(*reiice  of  ap])roximately  $200  in  there.  In  other 
w^ords,  in  addition  to  assuming  thosi^  two  moi'tgages, 
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your  Honor,  the  Clermonts,  after  making  the  $11,- 
000  payment,  would  still  owe  Woodlniry  a  couple  of 
hundred  dollars,  so  that  there  is  a  l)asis  for  a  con- 
ti'iU't  for  deed.  In  other  words,  Woodlniry 's  interest 
wouldn't  be  cleared  out  entirely  by  the  $11,000  pay- 
ment. He  would  still  have  something  over  $200  com- 
ing. 

Court:  Yes,  I  think  that  may  be  the  situation, 
and  you  may,  as  a  result  of  explanation  and  parol 
evidence,  explain  and  show  what  was  actually  meant 
l)v  this  and  that  it  does  mean  a  contract  for  deed 
actually,  but  because  that  is,  as  I  say,  because  there 
is  some  ambiguity  there,  it  doesn't  open  up  the 
whole  contract,  does  it,  to  parol  evidence? 

Mr.  Rimel :    That  is  the  way  we  view  it. 

Mr.  Erickson :  My  view  would  be  somewhat  dif- 
ferent than  that  for  this  reason:  The  general  rule 
is  when  it  is  obvious  the  instrument  is  not  intended 
to  l:o  r  full  agreement,  then  the  Court  has  a  very 
v:vo^f  latitude  in  determining  what  the  full  agree- 
ment is,  and  it  might  have  the  effect  of  varying  [82] 
terins  more  or  less  specific. 

Court :  Yes,  T  can  see  that  too,  I  can  see  there  is 
that  possibility.  Let's  proceed  in  any  event.  Under- 
stand my  position  is  that  T  don't  want  to  make  a 
crucial  ruling  on  a  point  that  would  foreclose  the 
defendant,  or  the  plaintiff  as  far  as  that  is  con- 
cerned, and  I  think  we  will  do  better  by  proceeding 
with  the  testimony  and  letting  the  Court  mnke  a  de- 
cision at  a  more  leisurely  pace. 

^•fv.  ErieksoTi :    ^Tav  T  intr^-iect  one  more  thonfxht  ? 
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Counsel,  in  his  memorandum  to  the  Court  on  the 
Motion  to  Dismiss,  says  the  language  in  Paragi-aph 
2  is  nonsc^nsical  ])ecause  the  obvious  intent  was  that 
the  Woodburys  would  be  paid  in  full  and  would 
convey  title.  That  is  a  pretty  good  indication  it  does 
require  some  study.  Then,  I  would  say  one  more 
thing  on  tlu^  matter  of  looking  into  language  that  is 
clear.  I  think  that  is  also  subject  to  the  rule  that  it 
must  be  harmonized,  even  if  that  has  the  effect  of 
making  what  appears  to  be  specific  express  languages 
say  what  it  says  or  varying  it  some.  I  believe  that  is 
also  an  exception,  that  you  can  look  into  the  whole 
contract  where  you  have  to  harmonize  all  of  it,  to 
make  it  have  meaning. 

Court:  Well,  Court  will  stand  in  recess  for  15 
minutes. 

(15-minute  recess.) 

(Glenn  Woodbury  on  the  Stand  -  Direct  Ex- 
amination by  Mr.  Erickson.) 

Court:  Very  well,  you  may  proceed  witli  your 
questioning.  [83] 

Mr.  Erickson :    Would  you  read  the  last  question? 
(Question  read  back  by  Reporter  as  follows: 
Q.     And  what  was  the  conversation  about?) 

A.     That  w^as  down  in  the  field,  as  I  recall  it. 

Q.     What  was  it  about  ? 

A.     Well,  it  w^as  about  the  purchase  of  the  ])lace. 

Q.  And  were  Mr.  and  Mrs.  Clermont  present  at 
all  times  wIhmi  this  coiivorsation  took  ])lace  that  you 
are  a])()iit  to  ]'(>lat(*  .^ 

A.     Thvv  wer(^  thcn-e  nil  of  the  tini(\ 
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Q.     Go  ahead,  tell  us  what  that  conversation  was? 

A.  Well,  there  was  a  quite  a  conversation.  It  will 
tak(^  quite  awhile  to  give  it  all,  but  they  asked  the 
])rice,  what  I  wanted  for  the  place. 

Q.     What  did  you  tell  them? 

A.  I  told  them  $38,000.  They  wanted  to  know  the 
terms.  I  told  them  I  didn't  know  the  exact  terms,  but 
I  wanted  my  equity  out,  and  it  would  be  approxi- 
mately half  of  the  purchase  price,  which  was  around 
$18,000. 

Q.  Did  you,  at  that  time,  discuss  where  the  rest 
of  the  money  was  to  go?  A.    Yes. 

Q.     Tell  the  Court  that  discussion? 

A.  I  told  them  I  wanted  my  equity  out,  and  I 
had  a  contract  with  a  fellow  by  the  name  of  Bern- 
hard  Jannsen,  which  was  a  good  contract,  three  per- 
cent interest;  and  I  wanted  to  take  my  [84]  money 
out  because  I  had  other  places  to  use  the  money,  and 
then  this  contract  with  Mr.  Jannsen. 

Q.  Was  there  any  discussion  with  reference  to 
the  Federal  Land  Bank  mortgage  referred  to  in  the 
l)leadings? 

A.  Yes,  it  was  mentioned  too  that  there  was  a 
mortgage  to  the  Federal  Land  Bank,  and  T  had  a 
contract  with  Bernhard  Jannsen. 

Q.  Was  there  any  discussion  of  the  balance  due 
on  the  Bernhard  Jannsen  contract? 

A.  Yes,  I  told  them  it  was  ap])roximately  $16,- 
000,  as  I  recalled  it. 

Q.  Was  there  any  rurthei-  discussion  of  the  tevni ; 
of  the  Jamisen  contract  at  that  time? 
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A.  Yes,  as  to  tlie  way  it  was  paid,  the  ainoiiut  of 
payments  and  tlie  rate  of  interest. 

Q.     What  was  said  about  that? 

A.  Well,  it  was  $1,000  a  year  and  three  percent 
interest,  w^hich  we  explained  to  Mr.  Clermont  was 
about  as  cheap  a  rate  of  interest  as  you  could  ever 
hear  of  and  which  made  it  a  very  good  contract,  and 
he  agreed  with  it. 

Q.  At  that  time  was  there  any  discussion  about 
the  fact  the  land  was  irrigated?  A.     Yes. 

Q.     What  w\as  that  discussion  ? 

A.     Mr.  Clermont  asked  where  I  got  the  wat(a\ 

Q.    Did  you  tell  him? 

A.  Yes,  I  told  him  it  came  from  w^hat  was  called 
the  Big  Ditch.  He  asked  where  that  water  came 
from.  I  said,  "It  comes  from  Lake  Como,"  and  he 
wanted  to  Ivuow  where  Lake  Como  wvas,  and  I  told 
him  it  was  u])  around  Darby  somewhere.  I  didn't 
vYi'u  knovr  myself;  T  don't  yet,  I  nevei*  been  there. 

Q.  Was  there  any  discussion  of  the  cost  of 
\vater?  A.     Yes. 

Q.     What  was  that? 

A.  Tie  asked  wlmt  the  water  cost,  and  T  said, 
'^Well.  it  varies,"  T  said,  "but  last  year  it  w^as 
arouTul  $4.00  an  acre,  or  was  $4.00  an  acre,  or  it 
mieht  have  lieen  $4.10,  T  don't  know  for  sure.  Tt  has 
nevei*  b(M^n  the  same  any  year  since  T  have  been 
tlior(\''  and  "Nfr.  Clemnont  said,  ''Is  that  all  foi' 
mrnnteimnce,  or  is  pai't  of  that  f(U'  construction?" 
and  T  said,  "Part  of  it  is  for  constructioii,"  and  lie 
said,  '^W(01,  mnybe  some  (^f  that  will  o('t  ])aid  off 
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some  day  then/'  and  I  said,  "Yes,  I  understand 
part  of  it  goes  to  pay  off,  it  is  a  Federal  Government 
loan  on  the  Ditch,  the  Government  financed  the 
ditch,''  and  I  said,  "I  understand  a  portion  of  that 
goes  to  them  to  pay  for  the  construction,  but,"  I 
said,  **I  don't  know  how  much  x^er  year,  but  some  of 
it  goes  for  construction,''  and  he  said,  "Well,  it  will 
eventually  get  paid  out  then,  won't  it?"  I  said,  **Yes, 
is  might  not  be  in  my  or  your  time,  I  don't  know, 
but,"  I  said,  '*I  guess  eventually  it  will  pay  out." 

Q.  Any  further  discussion  at  that  time  of  the 
iiTigation  or  the  water? 

A.  Well,  at  the  same  time,  I  told  him,  I  said,  "I 
don't  know  too  much  about  it,  but,"  I  said,  '^If  you 
want  to  know  any  more  about  it,  the  place  to  go  is 
Hamilton,  either  to  the  Courthouse  or  the  Irrigation 
District.  They  can  tell  you  all  about  it.  I  don't  know 
any  more  than  I  am  telling  you,  but  if  you  w^ould 
like  to  know,  find  out  when  it  pays  out  and  how 
much  there  is  against  it,  why  go  to  Hamilton  and 
inquire  at  either  the  Courthouse  or  the  Irrigation 
District."  I  said,  "I  don't  know  which  place  can  tell 
you,  but  the  water  comes  right  with  the  tax  assess- 
ment and  is  paid  with  the  taxes.  So,"  I  said,  ^*I 
imagine  the  Courthouse  could  tell  you." 

Q.  Now,  what  further  conversation  took  place 
at  that  time  out  in  the  pea  field? 

A.  Well,  among  other  things,  Mr.  Clermont  said 
that  if  he  had  to  pay  me  $18,000,  it  wouldn't  leave 
liim  anything  to  go  on,  is  th(*  way  he  ])ut  it,  to  huy 
stock  and  machinorv,  and   wanted  me  to  take  less 
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down  ])ayment  and  tlien  carry,  finance  part  of  the 
place  myself,  and  I  told  liini  no,  rather  than  do  that, 
I  would  rather  take  less  money,  because  I  wanted 
to  assign  my  contract  with  Jannsen  to  him,  take  my 
money  out,  and  be  clear  out  of  the  picture. 

Q.     Now,  what  w^as  his  response  to  that  ? 

A.  Well,  he  w^anted  to  know  how^  much  less  T 
would  take,  and  [87]  I  asked  him  how^  much — I 
said,  *'How  much  can  you  give  and  pay  me  out  so 
that  I  will  be  out  of  it.''  I  remember  remarking' 
this  to  him,  I  said,  "There  is  already  a  mortgacce  to 
the  Federal  Land  Bank  and  a  contract  to  Bernhard 
Jannsen,  and''  T  said,  '^if  we  make  a  new  contract 
between  you  and  I,  it  would  2^et  pretty  complicated, 
and,"  I  said,  '^therefore,  T  w^ould  like  to  just  be  out." 
I  also  asked  him  wiiat  amount  he  could  pay  and  still 
leave  him  somethin.s:  to  e^o  on,  aiid  \\(\  before  the 
conversation  was  ended — T  don't  remember  who 
brou.G:ht  it  up,  but  an\^vay,  the  proposition  was  put 
to  me  to  2:ive  him  a  share  of  the  crop,  landowner's 
share  of  the  crop,  and  make  the  nioney  $36,000. 

Q.     $116,000  would  be  the  total  purchase  price? 

A.  Yes,  and  that  way  that  would  leave  him 
enoudi  to  fxo  on.  Tf  T  took  $2,000  off  the  purchase 
price,  that  would  leave  him  something:  to  buy  stock 
and  machinery. 

Q.  Was  anythinc:  further  said  durina'  the  con- 
versation in  the  pea  field? 

A.     Well,  T  suppose  there  was. 

Q.  But  T  mean  with  relation  to  these  ne2.'otia- 
tions  that  vou  now  r(H\nll  ? 
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A.  There  was  quite  a  few  things  talked  about. 
He  first  w^aiited — at  one  time  in  the  conversation,  he 
asked  me  if  I  wouldn't  lease  the  place  to  him  for  a 
year  so  that  he  w^ould — now^,  wait  a  minute,  I  am 
possibly  mistaken  there.  One  proposition,  [88]  he 
wanted  to  w^ork  for  me  for  a  year.  Now,  I  am  not 
sure  w^hether  he  brought  up  the  lease  proi^osition 
or  not.  He  wanted  me  to  hire  him  for  a  year  so  he 
would  know  what  the  place  was  like.  I  told  him  if 
he  bought  the  property  and  I  continued  to  farm  it — 
he  didn't  want  to  farm  it  that  year  he  said  because 
it  was  too  late  to  buy  his  machinery  and  stock,  and 
he  had  a  job,  but  he  might  come  and  irrigate  it  for 
me  and  live  on  the  place,  and  I  told  him  that  I  would 
hire  him  to  work  and  irrigate  it  if  he  wanted  to  if 
lie  ])ought  the  property,  but  otherwise,  I  had  wiiat 
men  I  needed. 

Q.  Now^,  did  you  at  that  time  make  this  contract 
which  is  attached  to  the  complaint,  and  the  one  you 
are  familiar  with,  of  May  2nd'? 

A.     Did  w^e  make  it  then? 

Q.     Yes. 

A.     Not  right  then;  we  made  it  the  same  day. 

Q.  After  your  conversation  in  the  pea  field,  at 
that  time  you  didn't  come  to  any  agreement,  is  that 
correct  ? 

A.  That's  right.  He  had  made  me  an  offer,  ])iit 
I  hadn't  accepted. 

Q.  Then  did  the  Clermonts  and  Mr.  Hagarty 
leave?  A.     Yes. 

Q.     Did  they  returTi  later  in  the  day? 
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A.     Yes. 

Q.     How  much  later?  [89] 

A.     Oh,  approximately  two  hours. 

Q.  Did  you  then  have  a  conversation  with  Mr. 
and  Mrs.  Clermont?  A.     Well,  a  little,  yes. 

Q.     Whereabouts? 

A.     In  front  of  my  house  where  I  live. 

Q.     Who  was  present  at  that  conversation? 

A.     Them,  Mr.  Hagarty  and  myself. 

Q.  Did  that  conversation  concern  this  deal  which 
you  were  about  to  enter  into  ?  A.     Yes. 

Q.     What  was  that  conversation? 

A.  I  came  out  of  the  house  and  met  them  as  they 
drove  up  in  the  car,  and  Mr.  Hagarty  asked  me  if 
I  had  made  up  my  mind  to  deal,  to  make  the  deal. 
I  said,  "I  don't  know,  I  haven't  had  too  much  time 
to  think  about  it."  Mr.  Hagarty  said,  *'Well,  we 
have  been  talking  it  over,  and  we  decided  that  if  you 
accept  this  deal,  inasmuch  as  Mr.  Clermont  is  re- 
ceiving a  share  of  the  crop,  it  would  be  no  more  than 
right  that  he  pay  a  share  of  the  water  and  taxes  for 
the  year,"  and  my  exact  words  to  Mr.  Hagarty  were, 
*'You  had  better  start  to  thinking  over  again,"  and 
he  asked  why.  I  said,  "Because  if  I  scOl  the  ])roperty 
to  you  under  those  terms,  Mr.  Clermont  will  have 
to  pay  all  the  water  and  taxes,''  and  he  asked  me 
why,  and  T  told  him  that  according  to  my  under- 
standing of  the  deal,  Mr.  Clermont  would  be  the 
owner  of  the  ground  and  T  would  be  the  tenant  leas- 
ing it  from  liiin.  and  T  said,  *'I  have  leased  2:round 
from  otluM'  ])arties  befor(\  and  nev(^r  had   to   ])ay 
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water  and  taxes  for  the  land  owner  if  I  leased  on 
a  share  crop/'  Mr.  Hagarty  turned  to  Mr.  Clermont 
and  he  said,  *'Well,  maybe  that's  right,  what  do  you 
think  about  it,  Mr.  Clennontr'  He  said,  "Well,  I 
guess  that's  right,"  and  Mr.  Hagarty  said,  '^Well, 
do  you  want  it  that  way  then?",  and  Mr.  Clemiont 
said,  ''Yes,  I  will  pay  the  water  and  taxes,''  and  Pat 
turned  to  me  and  said,  ''What  about  it,  are  you 
ready  to  deal?"  I  said,  "I  guess,  come  on,  let's  fix 
it  up,"  and  we  went  in  the  house. 

Q.  Who  was  present  at  the  house  when  the  deal 
was  fixed  up  ? 

A.  Well,  Mr.  Hagarty,  Mr.  and  Mrs.  Clermont 
and  I  were  in  the  front  room,  and  my  wife,  I 
think,  was  in  the  kitchen  at  the  time. 

Q.  Now,  at  that  time,  and  during  the  time  you 
were  fixing  up  the  contract — who  fixed  up  the  con- 
tract, by  the  way?  A.     Mr.  Hagarty. 

Q.  Was  there  then  any  discussion  of  your  con- 
tract wdth  Bernliard  Jannsen?        A.  Yes,  there  was. 

Q.     What  was  that  discussion? 

A.  When  Mr.  Hagarty  went  to  write  out  this 
agreement  of  his,  he  asked  what  the  amount  to 
Bernhard  Jannsen  was,  and  what  the  amount  to  the 
Federal  Land  Bank  was,  and  I  told  him  that  the 
BeiTihard  Jannsen  contract  was  about  $1(),000,  I 
didn't  remember,  I  thought  it  was  an  even  $16,000, 
but  it  since  turned  out  to  be  $16,200,  but  we  used  the 
general  term  "about",  and  I  believe  that  is  what  Mr. 
Hagarty  wrote  in  the  contract,  and  I  looked  in  my 
desk  and  .i^ot  my  last  Federal  Land  Bank  statement. 
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receipt  for  the  payment,  and  we  ^ot  the  amount  off 
of  it,  I  l)elieve,  and  Mr.  Hagarty  asked  me  if  I  had 
the  Jannsen  contract  handy,  and  I  told  him,  I  said, 
*'I  have  got  it  here,  I  don't  know  just  exactly  w^here 
it  is  here."  I  keep  my  drawer  in  kind  of  a  hap- 
hazard fashion,  and  I  didn't  know  exactly  where  to 
put  my  hand  on  it.  I  said,  "If  you  want  it,  I  will  find 
it."  Everybody  seemed  to  be  in  more  or  less  a  hurry. 
I  w^as  busy  in  the  field  and  wanted  to  get  back  to 
w^ork,  and  they  seemed  to  be  more  or  less  in  a  hurry, 
and  Mr.  Hagarty  turned  to  Mr.  Clermont  and  asked 
him  if  he  w^ould  like  to  read  this  contract  wdth  Jann- 
sen. He  said,  **No,  that  isn't  necessary.  When  I  pay 
the  other  $11,000,  why  we  can  get  that."  I  said,  "Yes, 
I'll  find  that  contract,  and  I  will  make  an  assign- 
ment of  this  contract  to  you,"  and  he  said  that  was 
okay  anytime  just  so  he  got  the  contract  hy  the  time 
he  made  the  $11,000  payment.  There  w\as  also  some 
discussion  there  as  to  when  the  $11,000  should  be 
paid. 

Q.     What  was  the  discussion? 

A.  I  asked  him  w^hen  he  wanted  to  pay  it,  and 
he  said  as  soon  as  he  got  his  money  from  Canada, 
and  I  asked  him  when  that  [92]  would  lie,  and  he 
said  it  would  be  most  any  time,  he  could  have  it 
within  a  few  days  and  suggested  that  we  make  the 
payment  due  the  15th  of  May,  and  I  told  him  some- 
thing might  go  w^rong  and  he  might  not  get  it  by 
the  ir)th  of  May.  I  said,  "You  had  l)etter  make  it 
the  ir)th  of  June."  He  said,  ''I  am  sure  T  will  have 
it  ])v  the  ir)th  of  May,"  and  T  told  him,  -W(^ll,  if 
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you  have  it,  you  can  pay  it,  it  doesn't  make  any  dif- 
ference, pay  it  as  soon  as  you  want,  ])ut,''  I  said, 
''you  had  better  take  another  30  days  because  I  am 
in  no  hurry,  and  you  never  know,  something  might 
liappen  and  you  wouldn't  have  the  money  by  the 
15th  of  May,''  and  I  said,  "the  15th  of  June  is  just 
as  good  as  to  me  as  the  15th  of  May,"  so  Mr.  Hag- 
arty  put  it  the  15th  of  June. 

Q.  Was  there  at  that  time  any  further  discussion 
of  either  the  water  or  the  Jannsen  contract  ^ 

A.  Well,  nothing  more  than  what  I  have  men- 
tioned, not  that  I  remember. 

Q.  I  have  reference  to  the  conversation  at  the 
house. 

A.  Well,  only  that  I  told  him  I  would  assign  the 
contract  to  him,  I  would  have  the  contract  available 
on  the  payment  of  the  $11,000,  and  make  an  as- 
signment of  my  contract  to  him. 

Q.  And  was  it  at  that  time  that  Mr.  Clermont 
paid  the  $5,000?  A.     Yes. 

Q.     And  of  the  $5,000,  what  amount  did  you  get? 

A.     $4,000.  [93] 

Q.    And  the  other  $1,000? 

A.  Mr.  Hagarty.  I  might  add,  if  there  is  no  ob- 
jection, it  might  have  no  bearing,  but  you  was  asking 
wliat  conversation  took  place.  Among  other  things, 
as  ilr.  Clermont  wrote  out  the  check,  or  handed  th(^ 
cheeks  to  us,  he  turned  to  Mr.  Hagarty  and  asked 
liiin  if  he  thouglit  lie  would  get  tluit  $1,000  back  he 
paid  on  the  i)lace  over  at  Great  Falls.  That  was  the 
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first  intimation  I  had  that  he  had  been  in  any  other 

deal  that  he  was  trying  to  back  out  of. 

Mr.  Jioone:    Move  to  strike  tliat,  your  Honor. 

Court:    It  may  be  stricken. 

Q.  Now,  when  did  you,  or  did  you  have  fui-ther 
conversation  with  either  Mr.  or  Mrs.  Clermont? 

A.    Yes. 

Q.  I  assume  after  this  instiTiment,  after  it  was 
signed,  they  left,  is  that  correct  I 

A.     Yes,  they  left  within  a  few  minutes. 

Q.  When  did  you  next  have  a  conversation  with 
either  Mr.  or  Mrs.  Clermont? 

A.  Well,  I  don't  know  the  exact  date,  but  it  was 
either  the  Sunday  following  this  day,  or  the  second 
Sunday  following. 

Q.  It  would  be  sometime,  then,  in  May,  the  early 
pai-t  of  May  ?  A.    Yes. 

Q.     With  whom  did  you  have  this  conversation? 

A.     Mrs.  Clermont. 

Q.     Where  did  that  conversation  take  place? 

A.     At  Frenchtown. 

Q.  What  was  the  occasion  of  your  seeing  lu^r  at 
Frenchtown  ? 

Mr.  Rimel:  I  may  anticipate  a  little,  but  may  we 
hav(^  the  same  objection?  I  gather  it  could  go  simi- 
larly to  this.  We  are  getting  into  a  field  of  conversa- 
tions following  the  actual  execution  of  the  contract, 
as  I  understand  it. 

Court:    Yes. 

Mr.  Rimel:  T  would  lik(^  to  mak(^  an  objection  at 
this  tiin(»  on  the  ])nrol  evidence  rnle,  and  also  on  the 
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Montana  statute  that  a  written  agreement  cannot 
be  altered  except  by  a  written  contract  of  the  par- 
ties or  by  an  oral  executed  agreement. 

Court:    What  is  the  purpose  of  this? 

Mr.  Erickson:  We  have  pleaded  waiver  in  our 
pleadings  of  the  right  to  demand  the  title  called 
for,  and  in  addition  we  have  the  rule  of  the  conduct 
of  the  parties.  We  have  in  mind,  and  we  have 
pleaded  fraud. 

Court:    Subject  to  the  objection,  proceed. 

Mr.  Rimel:  We  would  like  to  have  the  same  un- 
derstanding that  our  objection  goes  to  all  of  this 
testimony. 

Court:    All  of  it,  yes.  You  may  proceed. 

Witness :    Where  were  w^e  ? 

Court :  You  had  a  conversation  down  at  French- 
town. 

Witness:    You  asked  why  I  went  there?  [95] 

Q.     (By  Mr.  Erickson) :    Yes. 

A.  I  went  down  primarily  to  see  if  Mr.  Clermont 
was  going  to  move  on  the  property  and  irrigate  for 
me  that  summer. 

Q.  And  you  saw  Mrs.  Clermont,  but  not  Mr. 
Clermont?  A.     Mr.  Clermont  wasn't  there. 

Q.  Did  you  have  any  conversation  with  Mrs. 
Clermont  relative  to  this  deal  you  made? 

A.  Only  that  she  made  the  remark  they  might 
have  made  a  mistake  buying  it,  but  she  told  her 
husband  that  she  thought  if  they  decided  they  didn't 
want  it,  Mr.  Hagarty  could  resell  it  for  them. 

Mr.  Rimel :    We  move  the  answer  be  stricken  be- 
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cause  it  is  not  in  keeping  with  counsel's  stated  pur- 
pose to  prove  waiver. 

Mr.  Erickson:  We  have  pleaded — I  don't  want 
to  be  in  the  position  of  havinc^  said  something  to  the 
Court  which  isn't  completely  correct.  We  have 
pleaded  that  these  plaintiffs,  within  a  few  days 
after  making  the  contract,  determined  thev  were  not 
going  to  carry  through  its  terms,  and  the  testimony 
now,  and  the  testimony  we  hope  to  offer  later,  will 
show  that  negotiations  opened  almost  as  once  on  the 
part  of  the  Clermonts  to  get  their  money  back  with- 
out anything  being  said  about  the  title  or  anything 
else.  We  have  some  conversations  along  that  line. 
That  is  the  purpose  of  the  testimony,  in  addition 
to  the  waiver. 

Court:  Very  well,  Init  does  this  testimony  prove 
that?  [96] 

Mr.  Erickson :  T  think  so.  We  will  offer  to  ]irove 
throuo']^  jiiis  witness  and  others  that  Clermont,  on 
povoral  different  occasions,  prior  to  the  time  he 
cnlVd  f'^r  the  ab'^tract,  came  to  see  Mr.  Woodbury 
and  asked  to  receive  his  money  back  without  nwu- 
tionins:  tiip  title  or  anything  else,  saying  he  wanted 
to  get  out  of  the  deal  and  made  various  offers  to 
di'aw  a  new  contract.  Tt  is  material  to  show  two 
thinsrs.  One  is  waivei*,  and  the  other,  to  sustain  the 
pleadinG^s.  There  was  no  motion  to  strike.  Issue  was 
made  on  it  that  the  purpose  of  these  ]-)laintiffs  in 
callinc:  for  ihr  abstract  was  to  fraudulently  relieve 
themselves  of  the  ol^liixation  to  perform  under  the 
contract. 
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Mr.  Riniel:  We  o])j(M»t  on  that  statement  to  the 
proposed  testimony  on  the  basis  of  relevancy,  your 
Honor. 

Court:  T  am  concerned  about  it  myself,  but  I 
will  })ermit  you  to  proceed  with  it.  What  you  have 
already  testified  to  doesn't  prove  anythini^,  just  if 
we  decide  we  don't  want  it,  we  can  make  another 
deal.  That  is  all  that  was  said.  I  don't  know,  I  don't 
think  that  proves  anything  except  that  is  the  posi- 
tion everybody  is  in,  if  they  make  a  contract  and 
don't  like  it,  they  can  make  another  deal. 

Mr.  Ericlvson:  I  think  it  has  relevancy  for  the 
additional  ]-eason  that  one  of  the  things  the  Court 
has  to  determine — I  don't  agree  with  counsel  that 
it  is  easy  to  determine  from  the  contract  what  the 
])arties  contemplated  when  they  talked  about  the 
time  to  which  the  abstract  was  to  be  continued, 
when  the  [97]  deal  was  to  be  closed.  It  has  some 
relevancy  along  that  line. 

Court:  I  will  reserve  ruling  on  the  objection,  and 
you  may  proceed.  It  is  time  for  noon  recess.  Do  you 
want  to  come  back  at  1:30  or  2:00? 

Mr.  Erickson:  I  am  hopeful,  your  Honor,  we 
might  l)e  able  to  complete  the  case  today.  I  would 
as  soon  come  baclv  at  1:30. 

Court:  All  right,  do  that.  Court  will  stand  in 
recess  until  1:30. 

(Noon  recess.) 

(Glenn  Woodbury  on  the  stand.  Direct  Ex- 
amination by  Mr.  Erickson.) 

Q.     At  the  conclusion  of  this  morning's  session, 
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you  had  testified  concerning  a  conversation  you  had 
with  Mrs.  Clermont  at  Prenchtown.  Now,  after  that, 
did  you  have  any  further  conversation  with  either 
Mr.  or  Mrs.  Clermont?  A.     Yes,  I  did. 

Q.     And  with  whom  was  the  next  conversation? 

A.     Well,  mostly  with  Mr.  Clermont. 

Q.     Where  did  that  conversation  take  place? 

A.     At  the  house  at  the  ranch. 

Q.  And  can  you  give  us  an  approximate  date  on 
that? 

A.  Well,  I  think  it  was  the  Sunday  following. 
It  was  a  Sunday,  I  am  quite  sure,  and  I  think 

Q.  The  Sunday  following  the  making  of  the 
agreement  ? 

A.  No,  following  the  conversation  in  French- 
town,  the  visit  [98]  Mr.  Hagerty  and  I  paid  them 
in  Frenchtown. 

Q.  With  relation  to  the  month  of  May,  was  it 
in  the  month  of  May? 

A.     Yes,  I  am  sure  it  was. 

Q.     Who  was  present  at  that  conversation? 

A.  Well,  during  most  of  the  conversation  that 
had  any  bearing  on  the  deal,  Mr.  Clermont  and  I 
were  in  the  front  room,  and  I  believe  his  wife  and 
mine  were  in  the  kitchen.  They  came  out  there  in  a 
rainstorm  and  had  a  little  troulile.  They  had  gotten 
in  a  ucii^libor's  fit^ld  and  had  gottcMi  stuck  and  my 
l)(>v  and  r  wont  down  and  ])ullod  tliom  out.  While 
they  were  coming,  my  wife  fixed  dimier  for  tluMu. 
We  had  dinner,  and  after  we  ate,  IMr.  Clermont  and 
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I  went  in  tlie  front  room  to  discuss  the  deal.  I  be- 
lieve our  wives  stayed  in  the  kitchen. 

Q.     What  was  the  discussion  at  that  time? 

Mr.  Rin.iel:  I  hate  to  interrupt,  but  may  our 
general  objection  go  to  all  of  this? 

Court :    Yes. 

A.     You  say  what  was  this  discussion? 

Q.     Yes. 

A.  He  informed  me  at  that  time  that  since  he 
had  made  the  deal,  he  was  having  a  little  trouble 
getting  his  grain  sold  in  Canada,  and  the  party  that 
had  bought  his  property  there  was  unable  to  make 
the  payment,  so  he  thought  it  w^ould  help  him  con- 
siderably if  I  would  take  about  $5,000  of  the  $11,- 
000  and  [99]  put  the  other  $6,000  on  a  contract 
for  him. 

Q.  Did  anything  result  from  that  conversation? 
Did  you  make  any  change  in  the  contract? 

A.  Xo,  I  told  him  I  still  felt  as  I  had  when  we 
made  the  deal,  that  I  was  selling  the  property  with 
the  imderstanding  I  w^as  to  get  my  full  equity  out 
so  I  could  have  the  opportunity  of  doing  something 
else  with  it.  I  figured  I  could  do  more  good  than 
having  it  invested  in  that  property.  I  also  told  him 
it  would  be  a  contract  on  top  of  the  other  contracts, 
and  I  told  him  that  was  the  way  we  agreed  and  I 
felt  that  was  the  way  it  should  be. 

Q.  At  that  time  did  Mr.  Clermont  ask  anything 
about  the  title  to  your  property?  A.     No. 

Q.     Any  mention  made  about  the  abstract? 

A.     No. 
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Q.  At  any  time  was  there  any  discussion  had 
with  Mr.  Clermont  about  when  the  abstract  was  to 
be  furnished?  A.     No. 

Q.  Did  you  have  any  further  conversation  with 
Mr.  Clermont  after  the  one  you  have  reported? 

A.     Yes. 

Q.     When  did  that  occur? 

A.  Well,  I  can't  give  a  date,  but  I  would  say 
approximately  another  week,  or  maybe  less.  I  don't 
remember  that  for  sure.  [100] 

Q.     Where  did  that  conversation  take  place? 

A.  On  the  road  leading  from  the  main  road  up 
to  my  house. 

Q.     Did  Mr.  Clermont  come  down  to  see  you? 

A.     Yes. 

Q.     Who  was  present  at  that  time? 

A.     Just  him  and  his  wife. 

Q.     And  yourself?  A.     Yes. 

O.  What  was  the  nature  of  that  discussion  in 
the  road? 

A.  Mr.  Clermont  wanted  to  know  at  that  time 
if  I  couldn't  forget  I  had  ever  seen  him  and  give 
him  back  his  $5,000. 

Q.     Was  that  the  general  language  he  used? 

A.     Well,  pretty  well. 

Q.  I  mean  he  said  something  about  "can't  we 
just  forget  the  whole  thing"? 

A.  Y(»s,  he  thought  maybe  we  could  forget  w^e 
had  eve"  seen  c:\ch  other  because*  at  the  time  I  made 
the  deal  T  didn't  seem  to  care  whether  I  sold  it  or 
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not.  He  thonght  I  would  just  give  him  back  his 

money  and  forget  we  had  ever  met. 

Q.  Ally  discussion  then  about  the  abstract  or 
title  ?  A.     No. 

Q.     You  didn't  agree  with  him,  I  take  it"? 

A.     No,  I  didn't. 

Q.  Did  you  discuss  then  anything  about  redraft- 
ing the  contract  or  working  out  any  deal  or  any- 
thing? [101] 

A.  I  asked  what  the  trouble  was.  He  informed 
me  again  he  wasn't  able  to  get  the  money  he  had 
coming,  and  I  told  him  I  wasn't  going  to  hold  him 
to  that  specific  date.  He  said  that  he  couldn't  atford 
to  lose  the  money.  I  said,  ^^I  don't  want  you  to  lose 
your  money;  I  don't  want  your  money  for  nothing, 
I  merely  want  to  complete  the  deal.  I  sold  the  place 
to  you  in  good  faith  and  I  thought  you  bought  it 
in  good  faith.  All  I  want  is  to  complete  the  deal, 
but  as  far  as  the  date  of  the  15th  of  June,  I  don't 
figure  on  holding  you  to  it  if  you  don't  have  the 
money  at  that  time." 

Q.  Did  you  have  other  conversations  along  simi- 
lar lines  with  Mr.  Clermont  along  with  that  one? 

A.     Yes,  he  returned  again. 

Q.  And  was  the  subject  of  the  conversation  about 
the  same  as  what  you  have  reported  as  to  the  other 
two?  A.     Just  about  the  same. 

Q.     No  agreement  was  reached?  A.     No. 

Q.  After  those  conversations,  when  did  you  next 
hear  from  Mr.  Clermont,  if  you  did? 
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A.     You  mean  after  all  of  these  eonversations? 

Q.     Wes.  A.     Well 

Mr.  Eriekson:  May  I  have  that  last  question 
stricken,  your  Honor,  there  was  a  point  I  over- 
looked. [102] 

Coui-t :     Yes. 

Q.  During  these  conversations  with  Clermont 
after  May  2nd,  was  there  any  discussion  of  the  Jann- 
sen  contract  with  him? 

A.  Not  specifically,  only  in  our  talkings  of 
whether  I  should  write  him  a  new  contract  or  not, 
I  made  it  clear,  I  thought,  that  I  expected  to  have* 
my  equity  out  and  assign  the  contract  to  him  so  I 
would  have  no  more  equity. 

Q.  Did  you  receive  a  letter  from  Mr.  Clermont 
about  sometime  in  the  middle  of  June? 

A.     Yes,  I  received  a  registered  letter  from  him. 

Q.  I  believe  that  is  a  letter  that  has  been  ad- 
mitted in  evidence,  dated  Tune  11th,  Plaintiffs'  Ex- 
hibit 2.  Do  you  recall  having  seen  that  letter? 

A.     Yes,  I  saw  it. 

O.     What  date  did  you  receive  that  letter? 

A.     June  15th. 

O.     TTow  do  you  fix  the  date  as  June  15th? 

A.  Well,  because  T  considered  that  the  payment 
wns  due  on  June  15th,  and  T  thought  that  that  was 
kind  of  a  funny  time  to  be  asking  for  the  abstract, 
the  dat^  the  payment  was  due. 

Q.  T  note  fi'om  a  copy  of  the  1953  calendar  that 
the  nth,  which  is  th(^  dat(^  the  (\xhibit  bears,  is  a 
Thursdav,  and  T  think  vou  have  alreadv  testified  it 
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came  by  registered  mail.    Do  you  recall  what  date 

you  got  the  notice,  what  day  of  the  week?  [103] 

A.  It  was  the  last — it  depends  on  what  day — I 
received  the  notice  one  day  and  I  went  to  the  post 
office  the  next  mail  day. 

Q.     You  live  out  in  the  country?  A.     Yes. 

Q.  I  note  the  15th  is  Monday  on  the  calendar. 
Would  you  say  you  had  gotten  the  notice  on  the 
Saturday  preceding,  which  would  be  the  13th  ? 

A.     Yes. 

Q.  And  you  actually  received  the  letter,  however, 
on  June  15th,  is  that  correct? 

A.     That's  right. 

Q.  Now,  upon  receipt  of  that  letter — or  prior  to 
the  receipt  of  that  letter,  had  anyone  made  any 
demand  on  you  for  the  abstract  ? 

A.  As  far  as  my  memory  serves  me,  the  abstract 
had  never  been  mentioned. 

Q.  That  is  the  first  notice  you  had  that  anybody 
wanted  the  abstract,  is  that  right? 

A.     That's  right. 

Q.  What  did  you  do  in  response  to  that  letter  of 
June  15th? 

A.  I  got  in  my  car  about  as  fast  as  I  could  and 
w^ent  to  see  a  lawyer. 

Q.     Who  did  you  go  to  see? 

A.     Claude  Johnson. 

Q.  After  that,  what  did  you  do,  if  anything,  with 
relation  [104]  to  that  letter? 

A.     Contacted  Mr.  Geiman. 

Q.     Is  he  the  abstracter? 
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A.     He  is  the  abstracter. 

Q.     Also  an  agent  for  the  Federal  Land  Bank? 

A.     Yes. 

Q.     What  did  you  do  then,  you  contacted  him? 

A.  I  got  him  to  give  me  the  abstract  to  take  to 
Mr.  Boone. 

Q.     Did  you  do  that?  A.    Yes. 

Q.  Did  you  have  a  conversation  with  Mr.  Boone 
about  that  abstract  ?  A.     Yes,  I  did. 

Q.     Wh(^re  did  that  take  place? 

A.     In  Mr.  Boone's  office. 

Q.     Who  was  present? 

A.     Mr.  Boone  and  I. 

Q.     Tell  us  what  that  conversation  was? 

Mr.  Rimel:  Objected  to,  your  Honor,  the  time 
and  place  not  fixed. 

Q.     Was  that  on  June  15th?  A.     Yes. 

Q.     A])()ut  what  time  of  day  was  it? 

A.     Oh,  it  was  in  the  afternoon  sometime. 

0.     And  it  was  in  Mr.  Boone's  office?  [105] 

A.     Yes. 

Q.  All  riglit,  t(01  us  now  what  that  convorsntion 
was  ? 

A.  After  waiting  quite  awhil(^  to  g(^t  admitted  to 
Mr.  Boone's  office,  T  went  in  with  the  abstract  and 
iTiformed  Mr.  Boone  T  Avas  therc^  with  the  abstract 
on  flie  contract,  the  Jannsen  abstrar^t,  and  he  said 
tha^  was  fine,  and  T  said,  **But  there  is  another  item 
that  T  think  should  be  taken  care  of  at  this  time 
beforo  you  receive  the  abstract."  He  wanted  to  know 
vrhnt  thnt  was,  and  T  told  him  that  ihvvv  was  a  mat- 
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ter  of  about  $11,000  payment  that  was  due  that  day, 
and  \\v  informed  me  they  weren't  going  to  pay  me 
$11,000  or  any  more  money  on  that  contract  until 
they  had  a  chance  to  examine  the  abstract.  I  agreed 
with  him  that  tliat  was  quite  all  right  with  me,  I 
didn't  expect  him  to  give  me  any  money,  ])ut  I 
asked  him  if  he  thought  it  was  any  more  than  right 
that  he  have  the  money  in  his  possession  when  he 
examined  the  abstract  inasmuch  as  the  payment  was 
due  that  day,  so  if  the  abstract  was  not  right  and 
I  was  out  an  expense  to  make  the  abstract  right, 
that  I  had  no  assurance  that  the  deal  was  going  to 
])e  completed. 

Mr.  Rimel:  If  I  may  break  in.  We  object  to  this 
line  of  testimony  on  the  ground  it  seeks  to  interject 
an  opinion.  I  admit  it  is  Mr.  Boone's  opinion  on 
something  governed  by  the  contract  itself,  and  I 
think  it  is  therefore  irrelevant. 

Mr.  Erickson :  May  it  please  the  Court,  the  testi- 
mony elicited  by  Mr.  Boone  had  to  do  with  a  course 
of  conduct,  and  [106]  the  comment  w^as  made  by 
Mr.  Rimel  tliat  w^e  assumed  that  the  abstract  had  to 
be  l)rou^'ht  in  at  a  certain  date  because  of  conduct 
on  our  part.  He  vseeks  to  bind  us  by  conduct.  I  feel 
w(»  liave  the  right  to  show  exactly  what  transpired 
wlien  we  produced  the  abstract. 

Couii::  Very  well,  you  may  proceed.  T  will  re- 
serve ruling  on  the  admissibility  of  it. 

Q.  Now%  you  have  just  testified  in  your  conver- 
sation with  Mr.  Boone  you  said  something  to  the 
(^■^?Po*  4-iipf  vov  Wanted  to  be  assured  the  monev  w\as 
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available  so  if  there  was  a  defect  and  you  corrected 
it,  the  deal  would  go  through.  Was  that  in  substance 
what  you  said  ?  A.    Yes. 

Q.     What  further  was  said? 

A.  I  just  told  him  I  didn't  want  the  money  my- 
self, I  wanted  him  to  have  the  money  and  hold  it 
and  if  the  abstract  was  okay,  deliver  it  to  me,  and 
if  it  wasn't,  I  would  make  the  abstract  good,  what- 
ever it  took,  and  when  I  made  it  good,  I  wanted 
the  money  to  l)e  there  as  assurance.  He  told  me  he 
couldn't  do  that  because  the  Clermonts  weren't  there. 
I  said,  * 'Where  are  they?",  and  he  told  me  they  were 
in  Canada,  and  I  said,  "Isn't  that  kind  of  a  fimny 
place  to  be  on  the  day  the  payment  becomes  due?" 
I  said,  "I  don't  generally  do  business  that  way  my- 
self," and  he  said,  ''Well,  you  can  suit  yourself,  you 
can  leave  the  abstract  or  not."  I  said,  "I  want  to 
leave  it,  but  I  want  the  money,  [107]  and  no  money, 
no  abstract." 

Q.     So  what  happened  then  ? 

A.     I  walked  out  with  the  abstract. 

Q.  Did  you  subsequently  return  to  Mr.  Boone's 
office?  A.    Yes. 

Q.    How  long  afterwards  was  that? 

A.     I  believe  that  was  on  the  18th. 

Q.  And  what,  if  anything,  happened  with  rela- 
tion to  the  abstract  then? 

A.  T  reported  back  to  Mr.  Johnson  in  Hamilton, 
and  he 

Q.     Was  he  your  attorney? 

A.     He  was  my  attorney  at  that  time. 
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Q.  Mr.  Woodl)ury,  don't  testify  as  to  your  con- 
versation with  Mr.  Johnson,  because  he  is  not  a 
l)arty  to  this  action  and  it  wouldn't  be  admissible, 
])ut  you  consulted  with  your  attorney,  and  after 
that  you 

A.     I  returned  the  abstract  to  Mr.  Boone. 

Q.  Now,  after  that  happened,  you  received  these 
other  various  notices,  did  you  not,  the  one  dated 
July  22nd,  and  one  dated  July  27th,  and  I  think 
you  are  familiar  w^ith  both  of  them,  two  other 
letters?  A.     Yes. 

Q.  What,  if  anything,  did  you  do  about  those 
letters  ? 

A.     I  turned  them  over  to  Mr.  Johnson. 

Q.  And  from  the  time  you  got  the  first  letter, 
you  have  been  [108]  represented  by  counsel  in  these 
proceedings,  have  you?  A.     Yes. 

Q.  And  you  yourself  have  not  discussed  the 
matter  further  with  the  Clermonts,  is  that  true? 

A.     T  never  never  saw  the  Clermonts  until  today. 

Q.  Have  you  yourself  had  any  discussion  with 
tlip  law^  fii^m  of  Smith,  Boone  and  Rimel? 

A.     Xot  since  that  time. 

Q.     Since  that  date?  A.     No. 

Q.  So  that  any  negotiations  or  discussions  vv^ould 
have  been  handled  by  your  counsel,  is  that  true? 

A.     That's  right. 

Q.  In  your  cross  complaint,  Mr.  Woodbury,  you 
have  asked  that  the  Court  order  these  plaintiffs  to 
cari'v  out  the  terms  of  this  agreement  and  perform 
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the  agreement  to  purchase  the  property,  have  you 

not?  A.     Yes,  sir. 

Q.  Are  you  still  in  a  position,  the  same  position 
you  were  in,  that  is,  you  still  have  the  property 
under  contract  from  Jannsen?  A.     Yes. 

Q.  I  think  you  have  testified  the  contract  is  cur- 
rent, it  is  not  in  default? 

A.     No,  not  in  default.  [109] 

Q.  Have  you  continued  to  pay  the  taxes  and 
other  charges  against  the  property? 

A.     I  have. 

Q.  Have  you  made  payments  under  the  Federal 
Land  Bank  mortgage?  A.     Yes. 

Q.  Are  you  still  v^illing  to  go  ahead  with  the 
sale  of  the  property  to  the  Clermonts? 

A.    Yes. 

Q.  Are  you  willing  to  apply  the  $5,000  on  the 
purchase  price  of  the  property?  A.     Yes. 

Q.  Mr.  Clermont,  are  you  in  a  position  to  pay 
off  the  Jaimsen  contract  for  deed  and  secure  a  deed 
to  the  property  from  the  Jannsens? 

Mr.  Boone:     Objected  to  as  immaterial. 

Court :     Overruled. 

A.  T  would  be  if  they  were  willing  to  go  through 
with  the  contract,  yes. 

Q.  Was  there  ever  any  discussion  of  such  a 
course  of  action  prior  to  the  time  the  contract  was 
made  between  you  and  the  Clermonts? 

A.     No. 

Q.  Now,  as  to  the  hvu  of  the  irrigation  district 
for  the  original  construction  charges,  you  linv(^  al- 
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ready  testified  that  [110]  there  was  a  discussion  of 

the  amount  of  the  water  charge,  is  that  true? 

A.    Yes. 

Q.  And  under  the  terms  of  the  agreement,  and 
under  the  discussions,  it  is  your  understanding  that 
Clermont  agreed  to  pay  the  water  charges,  is  that 
true  ?  A.     Yes. 

Q.  Now,  would  you  be  in  a  position  to  go  ahead 
with  an  arrangement  wdth  the  district  under  which 
the  property  could  be  removed  from  the  lien? 

A.    Yes. 

Q.  You  have  testified,  Mr.  Woodbury,  that  you 
reduced  the  price  of  that  property  from  38  to  36 
thousand  dollars  to  make  the  deal  with  Mr.  Cler- 
mont? A.     That's  right. 

Q.  Did  you  have  any  other  opportunities  to  sell 
that  property  at  about  the  same  time  to  others  than 
Clermont  ? 

Mr.  Rimel:  To  which  we  object  for  the  reason 
it  is  irrelevant. 

Mr.  Erickson:  The  relevancy  of  that,  your 
Honor,  in  my  opinion,  is  this:  We  have  alleged 
there  would  be  a  loss  to  Mr.  Woodbury  in  the  event 
this  deal  does  not  go  through,  that  he  has  lost  a^i 
amount  greater  than  the  amount  of  the  down  pay- 
ment, and  it  would  be  my  purpose  with  this  wit- 
ness and  another  witness  to  show  he  missed  other 
opportunities  to  sell  the  land  because  [111]  he  sold 
it  to  Clermont.  Since  then  the  price  would  be  sub- 
stantially reduc(^d  and  he  would  now  be  una])le  to 
get  a  pi'ice  sufficient  to  al)S()r])  the  $5,000. 
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Court:     Very  well,  you  may  i)roceed. 

A.     What  is  the  question  again,  please? 
(Question  read  back  by  Reporter.) 

A.  Well,  after  I  sold  it  to  Mr.  Clermont,  I 
withdrew  it  from  the  listing;  I  didn't  try  to  sell 
it  at  that  time. 

Q.     You  had  it  listed  with  Mr.  Hagarty? 

A.    Yes. 

Q.  Now,  since  that  date,  did  you  relist  it  for 
sale?  A.    Yes. 

Q.     Have  you  been  able  to  sell  it?  A.     No. 

Q.     Have  you  had  any  offers  on  it,  price  offers? 

A.    No. 

Q.  How  long  have  you  lived  in  that  immediate 
vicinity? 

A.     Three  years  the  first  of  this  month. 

Q.  And  prior  to  that  time,  you  had  ])()Ught  and 
sold  other  land  in  the  Bitterroot,  is  that  true? 

A.     Yes. 

Q.  Do  you  know  anvthinc:  about  the  value  of 
I'anch  propertv  in  the  Bitterroot  as  of  May  2,  1953, 
compared  t(^  its  present  value? 

A.  Wo1],  T  know  it  would  bo  a  lot  linrchM'  to  sell 
it  at  tho  snm(^  ])rice  now  as  it  was  then.  [112] 

Mr.  Boone:  Move  the  answer  be  stricken  on  iho 
gronud  TK^  proper  foundation  has  becTi  laid. 

Court:     Til  sustain  the  objection. 

IVfr.  Erickson:  I  have  another  witness  to  qualify 
as  an  expert. 

Court:  May  T  iiilerrupt,  C(^unsel  ?  T.et  me  get 
V'Miv  pn^-.ifioTi   straight  with  reference  to  this.  ])ar- 
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tieularly  the  conversation  you  had  the  witness  de- 
tail between  himself  and  Mr.  Boone,  what  was  the 
purpose  of  that? 

Mr.  Erickson:  Two  purposes.  One  of  them,  we 
think  that  the  contract  is  ambiguous  as  to  the  date 
the  abstract  was  to  be  furnished.  We  will  put  on 
another  witness  who  will  testify  as  to  the  specific 
understanding  when  the  abstract  was  to  be  fur- 
nished, but  we  think  that  language  requires  ex- 
planation that  the  abstract  will  be  continued  to  a 
date  subsequent  thereto;  and  Mr.  Rimel  has  sug- 
gested by  reason  of  the  fact  we  furnished  the  ab- 
stract on  or  about  the  18th  that  we  agreed  with 
their  view  that  we  were,  under  the  contract,  obli- 
gated to  furnish  the  abstract  on  the  15th. 

Court:  It  seems  to  me  that  that  is  just  about 
what  you  proved,  isn't  it"? 

Mr.  Erickson:     No. 

Court:  You  have  the  witness  testify  he  went  in 
and  saw  them  and  made  demand  for  some  money 
])efore  he  would  deliver  the  abstract.  Mr.  Boone 
said,  **No,  we  are  not  going  to  give  [113]  any 
money,"  so  he  left  and  went  and  saw  his  attorney, 
then  came  right  back  with  the  abstract. 

Mr.  Erickson:  I  think  the  proof  isn't  quite  as 
open  and  shut  as  counsel  has  suggested.  I  think 
Mr.  Woodbury's  conduct  indicated  that  he  felt  the 
])ayment  of  money  was  considered  concurrent  with 
the  furnishing  of  the  abstract,  and  you  would  have 
some  question  then  as  to  when  tlie  abstract  was  to 
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1)0  furnished  and  when  the  money  was  to  ])e  fur- 
nished. 

Court:     Well 

Mr.  Erickson:  I  have  considered  it  counsel's 
duty  to  tell  the  Court  all  the  facts.  That  is  what 
I  am  trying  to  do  in  the  matter,  and  I  think  the 
evidence  is 

Witness:  Do  I  have  the  right  to  explain  why  I 
felt  that  way? 

Mr.  Erickson:  No,  I  don't  want  your  opinion, 
we  want  to  know  what  you  did  and  what  you  said. 
If  there  is  something  you  left  out  on  what  you  did 
or  what  you  said,  we  want  that  with  relation  to 
your  conversation  with  Mr.  Boone. 

A.  Well,  as  I  recall  what  I  told  him  was  that 
I  didn't  think  they  could  require  me  to  fulfill  my 
part  of  the  contract  if  they  weren't  ready  to  fulfill 
their  part  was  the  way  T  looked  at  the  situation. 

Q.  And  you  testified  that  was  the  first  you  ever 
had  any  notice  on  the  abstract  was  that  letter  which 
you  received  on  the  ir)th?  [114] 

A.  No  one  had  ever  mentioned  abstract  to  me 
up  until  tliat  day  T  got  the  registered  letter. 

Court:  T  call  that  to  your  attention  so  you  can 
argue  it.  T  doii't  follow  it.  Tt  seems  to  me  what  it 
proves  that  whatever  idea  the  plaintiff  may  have 
personally  had,  which  would  not  control  in  this 
matter — he  may  have  some  idea  entirely  foreign  to 
the  language  of  th(^  contract — but  that  he  came  in 
and  made  his  demand,  tlu^n  lu^  went  io  liis  att(M-ney 
and  tlien  came  back  and  su])])]i('(l   ili(^  a])st]'a('t,  so 


Alfred  and  Manjuerite  I.  CJermont  113 

(Testiniony  of  (51(Miii  Woodbury.) 
it  seems  to  mc  it  ])roves  almost  the  opposite  of  what 
you  are  iuteudiui;-  it  to  prove.  That  is  what  I  am 
eoneerned  with.  You  will  have  to  explain  that  to 
me  so  T  ean  understand  your  position,  because  I 
don't  know  as  it  now  ap])ears. 

Q.  Mr.  Woodbury,  why  did  you  hring  the  ab- 
stract in  to  Mr.  Boone? 

A.    Well,  because  Mr.  Johnson 

Mr.  Boone:  Just  a  minute,  it  is  calling  for  a 
conclusion  of  the  witness. 

Mr.  Erickson:  I  don't  believe  it  is  a  conchision, 
your  Honor,  in  view  of  the  fact 

Court:  He  has  already  testified  that  he  w^nt  to 
his  attorney — and  obviously  we  can't  receive  the 
testimony  of  the  conversation  between  him  and  his 
attorney,  but  that  followino^  that,  he  then  returns 
with  the  abstract.  Those  are  the  facts  to  which  we 
ai-e  limited.  [115] 

Mr.  Erickson :  I  wonder  if  I  mi,G;ht  have  a  couple 
of  minutes  recess?  That  is  all  the  testimony  from 
Mr.  Woodbury  on  our  case  in  chief. 

Mr.  Rimel :  T  wond(^r  if  counsel  could  come  in 
and  talk  to  you  befoiT  you  return  to  the  bench. 

Court:  Fine.  Court  will  stand  in  recess  until 
five  minutes  after  two. 

nO-minute  recess.) 

Court:    You  may  proceed. 

Q.  Mr.  Woodbury,  did  you  in  fact  ever  have  a 
mortcrac^e  in  which  Bernhard  Jannsen  and  his  wife 
were  parties  with  you?  A.     No. 

Q.     Was  there  ever  any  other  instrument  than 
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the  contract  for  deed?  A.     No. 

Q.  Did  you  m  any  conversation  with  Clermont 
ever  refer  to  the  contract  for  deed  as  a  mortgage, 
as  voii  recall?  A.     No. 

Q.  Would  you  say  you  didn't  ever  refer  to  it 
as  a  mortgage? 

A.     I  am  quite  certain  I  didn't. 

Q.  And  your  testimony  earlier  was  that  you  dis- 
cussed with  Clermont  several  times  the  contract  for 
deed  you  had  with  Clermont,  is  that  true? 

A.     With  Jannsen. 

Q.     With  Jannsen.  [116]  A.     Yes. 

Q.  Counsel  pointed  out,  as  you  heard  in  the 
courtroom,  that  there  was  some  difference  between 
the  total  amount  of  $36,000  to  be  paid  and  the  total 
amount  of  the  combination  of  the  money  owed  to 
Jannsen  and  the  Federal  Land  Bank  and  to  you. 
Did  you  hear  those  comments  of  counsel  ? 

A.     Yes. 

Q.  Do  you  have  any  explanation  of  why  the 
discrepancy  between  those  items? 

A.  I  think  I  mentioned  once  before,  maybe  I 
didn't,  Init  as  I  recall,  the  contract  Mr.  Hagarty 
drew,  it  says  about  so  much  to  Jannsen,  doesn't  it? 

Q.  I  call  your  attention  to  the  contract,  which  I 
believe  is  exhibit — it  is  attached 

A.  Yes,  it  says  "about  $16,500, ''  and  actually 
it  was  $16,200,  I  believe.  As  I  mentioned  before, 
we  didn't  get  a  copy  of  the  contract  to  look  at  it. 
Consequ(*ntly,  we  didn't  know  exactly  what  the 
figures  were  at  the  time  we  drew  that.    We  were 
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drawing  that  as  a  temporary  agreement  to  liold  us 
until  the  full  deal — it  was  going  to  he  until  he  got 
his  $11,000,  and  we  were  going  to  fix  the  whole  deal 
H]).  Therefore,  we  were  a  little  vague  in  the  figures 
we  were  putting  in.  We  were  not  specific,  or  we 
wouldn't  have  used  ''about"  so  much. 

Q.  You  have  testified  in  all  of  your  conversa- 
tions witli  Clermont,  the  idea  was  you  were  to  get 
out  of  the  picture  entirely,  [117]  is  that  correct? 

A.     Correct. 

Q.  The  $16,000  would  take  you  out  of  the  pic- 
ture? A.     That's  right. 

Mr.  Erickson:     That's  all. 

Cross  Examination 

Q.  (By  Mr.  Boone) :  Mr.  Woodbury,  with  re- 
spect to  the  Plaintiffs'  Exhibit  2,  as  I  understand 
it,  this  letter  was  sent  to  you  by  registered  mail, 
and  you  were  first  notified  by  the  post  office  that 
the  letter  was  w^aiting  for  you? 

A.     That's  right. 

Q.  Then,  on  Monday  morning,  June  15th,  you 
went  to  the  post  office  and  got  this  letter? 

A.     That's  right. 

Q.  And  after  receiving  the  letter  and  reading  it, 
you  immediately  took  off  from  Stevensville  and 
went  to  Hamilton?  A.     Correct. 

Q.     And  w^ent  to  consult  an  attorney? 

A.     That's  right. 

Q.     And  the  attorney  was  Mr.  Claude  Johnson? 

A.     Yes. 
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Mr.  Erickson:  ]\Iay  it  please  the  Court,  I  be- 
lieve the  witness  is  confused  as  to  what  he  did  on 
the  15th.  I  thought  [118]  tliat  was  a  later  date, 
Mr.  Boone. 

Witness:     No,  this  was  the  15th. 

Q.  So,  on  Monday  morning,  the  15th,  after  re- 
ceiving the  letter  and  after  reading  it,  the  first 
thing  you  did  was  go  to  Hamilton  and  talk  to  an 
attorney  ?  A.     Naturally. 

Q.  You  took  this  letter  to  the  attorney  and 
showed  it  to  him?  A.     Yes. 

Q.  After  talking  with  your  attorney  you  then 
went  to  see  Mr.  Geiman  to  get  the  abstract  which 
had  been  demanded  in  this  letter? 

A.  I  l)e]ieve  Mr.  Johnson  called  him  on  the  tele- 
phone and  asked  him  to  get  it  ready. 

Q.  So,  your  attorney  asked  the  abstracter  to  get 
the  abstract  ready  which  was  demanded  by  this 
letter?  A.     That^s  right. 

Q.  After  the  abstract  was  prepared  by  Mr.  Gei- 
man, you  then  brought  that  abstract  to  my  office? 

A.    Yes. 

Q.  But  refused  to  leave  it  with  me  because  I 
didn't  have  the  $11,000  in  my  possession? 

A.     That  is  correct. 

Q.  Then,  as  T  understand  it,  you  left  my  office 
on  tlu^  15tli,  and  did  you  then  return  home? 

A.     T  did.  [119] 

Q.  A\'lien  did  you  uv\i  go  ])ack  to  see  your  at- 
torney? A.     On  tlie  18th. 
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Q.  And  which  attorney  did  you  go  to  on  tliis 
occasion?  A.     Mr.  Johnson. 

Q.  Would  it  change  your  testimony  any  if  I 
were  to  suggest  to  you  you  went  to  see  Mr.  Koch 
in  Hamilton  on  that  date,  would  that  change  it? 

A.  I  went  to  see  him  on  one  date.  I  don't  re- 
member if  it  was  on  that  date  or  not,  it  could  have 
been. 

Q.  Do  you  now  recall  you  did  see  Mr.  Koch 
about  this  matter  of  whether  you  should  leave  the 
a])stract  with  me?  A.     Yes. 

Q.  So,  it  was  Mr.  Koch  you  consulted  the  sec- 
ond time  with  respect  to  this  abstract,  not  Mr. 
Johnson?  A.     No,  both  of  them. 

Q.     You  went  first  to  see  Mr.  Johnson,  did  you? 

A.    I  believe,  yes. 

Q.  After  seeing  him,  then  you  went  to  see  Mr. 
Koch,  did  you?  A.     I  think  so. 

Q.  You  went  to  see  both  of  them  for  advice  on 
the  ({uestion  of  whether  you  should  leave  that  ab- 
stract with  me  for  examination? 

A.     I  believe  so. 

Q.  After  talking  with  both  of  them,  then  you 
returned  to  my  office  with  the  abstract  of  title  and 
left  it  with  me  for  [120]  examination? 

A.    Yes. 

Q.  On  the  18th  when  you  left  it  with  me,  you 
did  not  on  that  day  demand  that  T  have  the  $11,000, 
did  you? 

A.     T  didn't  sn])])()se  it  would  do  any  good. 

Q.     I  hit  you  didn't. 
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A.     No,  I  didirt  demand  it. 

Q.  You  didn't  demand  it  on  that  occasion,  and 
you  left  the  a])straet  with  me  on  the  18th  i'ov 
examination?  A.     Yes. 

Q.  Now,  may  I  borrow  your  calendar  for  a  mo- 
ment, please?  Will  you  refer  to  the  1953  calendar 
here  and  tell  us  what  day  of  the  week  was  the  18th 
of  June? 

A.  It  was  May,  I  believe — no,  it  was  June.  I 
think  it  was  Thursday. 

Q.  So  that  on  Thursday  afternoon,  June  18th, 
you  left  the  abstract  with  me,  correct? 

A.  Yes,  I  supY)ose  that  is,  accordin^s;  to  your  rec- 
ords of  the  date. 

Q.  That  is  according  to  your  testimony,  Mr. 
Woodbury,  isn't  it?  I  am  going  by  your  dates  on 
what  you  have  testified. 

A.  T  don't  remember  the  date  T  took  it  into  you, 
only  by  tlu^  claim  you  make.  T  su])pose  you  are 
right. 

Q.     You  acee])t  my  date  as  the  18th? 

A.     Yes.  [121] 

O.  Now,  showing  you  Exhibit  "B,"  a  copy  of 
the  1ett(M'  wliicli  was  written  to  you  on  June  22nd, 
signed  by  tlie  Clermonts,  T  will  ask  you  when  did 
you  receive  that  letter? 

A.     Well,  T  can't  answer  that  one. 

Q.  Well,  was  it  within  a  day  or  two  after  that 
lott(M-  was  written? 

A.  Well,  T  suppose  about  three  days,  that  is 
about  what  time  it  takes  to  cret  a  letter. 
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Q.  Now,  with  respect  to  the  abstract,  at  the  time 
of  leaving  that  abstract  with  me  on  June  18th,  do 
you  recall  that  you  asked  me  after  I  had  examined 
it  to  return  the  abstract  to  Mr.  Geiman  at  Hamil- 
ton ?  A.    Yes. 

Q.  After  I  examined  the  abstract  and  this  letter 
of  June  22nd  was  written  to  you,  you  knew  I  had 
returned  the  abstract  to  Mr.  Geiman? 

A.    Yes. 

Q.  And  it  was  returned  on  June  22nd,  or  within 
a  day  or  two  of  that  date? 

A.     If  you  say  so,  I  guess,  I  don't  know. 

Q.  You  later  determined  from  Mr.  Geiman  that 
it  had  been  returned  to  him?  A.     Yes. 

Q.  And  you  and  your  attorneys  have  had  access 
to  that  abstract  ever  since  June  22nd,  1954,  or 
thereabouts?  [122] 

Mr.  Erickson:  To  which  I  object  on  the  groimds 
I  can't  see  the  materiality. 

Mr.  Boone:  The  materiality  is  that  the  state- 
ment of  defects  has  becni  furnished,  your  Honor, 
in  accordance  with  the  contract. 

Court :    The  opportunity  to  correct. 

Mr.  Boone :    To  correct. 

Court:    Very  well. 

Q.  So  that  abstract  was  available  to  you  and  to 
your  counsel  after  I  had  returned  it  following  my 
examination  on  June  22,  1953? 

Mr.  Erickson :    I  will  agree  to  that. 

Q.  Now,  then,  after  receiviim-  this  ](^itvv  of  June 
22,  1953,  did  you  take  the  lettei-  to  an  attornev? 
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A.     Yes,  I  took  them  all  to  an  attorney. 

Q.     Did  you  take  it  ])r()niptly  to  an  attorney? 

A.     1  did. 

Q.     Who  was  the  attorney  you  took  it  to? 

A.     Mr.  Johnson. 

Q.  I  see.  Did  you,  at  that  thue,  acknowledge 
receipt  of  the  letter  of  June  22nd  to  the  Clemionts 
or  to  me? 

A.  Well,  T  couldn't  answer  that,  I  don't  know, 
did  I  or  didn't  I? 

Q.     Did  you  or  didn't  you? 

A.     T  don't  know,  did  T?  [123] 

Q.     T  am  asking  you,  sir. 

A.  I^Ty  attorneys  acknowledged  all  the  letters  I 
knew  anything  about. 

Q.  And  do  you  liave  any  copy  of  any  communi- 
cation fro]n  any  attorney  to  me  or  to  ihv  Clermonts 
with  re9.])(vt  to  this  (^]^iirion  or  statement  of  defects 
of  June  22nd? 

A.  The  only  corresi^^ndence  that  T  know  any- 
thing nboui  is  T  mailed  a  lettei"  to  you  tixed  by  my 
«nttorne^^^  and  T  sifTued  it  tf^llino;  von  T  r^ccMved  your 
letter,  \'n\]v  r'omT)laint.  and  was  turniufi  the  matter 
(^vev  fo  mv  attornev,^  and  you  vrould  hear  from 
them. 

Q.  Are  you  referrinp;  in  that  connection,  Mi*. 
Woodbury,  to  the  letter  of  July  30,  1953,  attached 
as  Exhibit  ^'D''  to  the  com]^laint,  is  that  the  letter 
tint  was  written? 

A.     That's  right.  T  cruess. 

O.     Now.  i'^n't  it  n  fpcf  th nt  there  wns  no  1ef1or, 
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(^ither  f]'()in  you,   or   from  your  attorneys,   to   the 
two  letters  dated  June  22  of  1953  and  to  the  hotter 
of  July  27,  1953,  until  your  letter  of  July  30th? 

A.  Yes,  that's  ric^lit,  that  was  three  days  after 
the  one  you  wrote  on  July  27th. 

Q.     Yes,  three  days  after  the  letter  of  July  27th. 

A.     That  was  probably  the  day  I  received  it. 

Q.  And  well  after,  a  month  after  the  statement 
of  defects  w^as  furnished  to  you  on  June  22nd? 

A.    Yes. 

Mr.  Erickson:  May  I  object,  the  letters  speak 
for  themselves. 

Court:    Yes,  they  do. 

Q.  When  you  received  that  letter  of  July  27th 
from  Mr.  and  Mrs.  Clermont,  did  you  take  that 
to  your  attorneys?  A.     I  did. 

Q.  Was  that  also  to  Mr.  Johnson,  Mr.  Claude 
Johnson  ? 

A.     T  think  T  tool:  it  to  h\va  first,  as  T  recall  it. 

Q.  Then,  was  there  any  communication  from 
you  or  from  your  attorney,  either  to  the  Clermonts, 
or  to  me,  at  any  time  after  July  30th  wdth  respect 
to  this  matter  before  this  action  was  commenced  in 
Or^tober,  October  7th? 

A.     Not  to  my  knowiedccc 

Q.  In  other  words,  there  was  not  one  single 
thinnr  either  you  or  your  attorneys  did  about  coni- 
municatinc:  with  the  Clermonts  or  with  me  wntli 
respect  to  this  title,  w^th  the  exception  of  that  letter 
on  July  30th?  A.     No,  T  sniess  not. 

O.     Now,  vou  mentioned   in   vour  direct  exami- 
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nation  here  that  you  relisted  this  property  for  sale. 
When  did  you  do  that,  and  with  whom  did  you  list 
the  property?  A.     Mr.  Hagarty. 

Q.  When  did  you  list  it,  sir,  that  is,  relist  it 
after  this  transaction  with  the  Clermonts?  [125] 

A.     Oh,  I  don't  remember  exactly. 

Q.  Can  you  give  us  some  idea,  some  approxi- 
mate time,  please,  as  to  when  you  relisted  this  prop- 
erty for  sale? 

A.  Well,  as  nearly  as  I  can  remember,  it  was, 
oh,  I  would  say  along  in  July  after  I  decided  that 
they  would  rather  have  their  money  back  and  didn't 
want  the  property. 

Q.  So,  that  sometime  in  July,  1953,  after  tlu^ 
statement  of  defects  had  been  furnished  you,  you 
relisted  the  property  for  sale  with  Mr.  Hagarty, 
is  that  correct?  A.     Yes. 

Q.  And  by  relisting  it,  if  an  opportmiity  had 
presented  itself  to  sell  it  in  July,  1953,  you  would 
have  then  sold  the  property,  would  you  not? 

A.  Well,  to  tell  the  truth,  I  hadn't  decided.  I 
had  talked  to  my  attorneys  about  it.  They  said, 
^^If  you  get  a  chance  to  sell  it,  check  with  us  and 
see  what  has  developed  by  then." 

Q.  In  relisting  the  property,  what  did  you  tell 
Mr.  Hagarty  you  would  take  for  it  in  July,  1953? 

A.     $36,000. 

Q.  In  other  words,  you  told  him,  "If  you  have 
an  o])])()]*tunity  to  sell  this  property  in  July,  1953, 
for  $3(),000,  go  ahead  and  sell  it"? 

Mr.  Erickson:    To  which  we  object  as  argumenta- 
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five,  no  foundation  to  support  it  as  cross  exami- 
nation. 

Court:     Overruled.  [126] 

A.     What  was  your  question  ai2:ain? 

Q.  I  said  you  in  effect  told  Hagarty  when  you 
listed  it  for  $36,000,  '^If  you  can  sell  this  property 
for  $36,000,  go  ahead"? 

A.  I  told  Mr.  Hagarty  the  same  as  I  have  just 
told  you,  if  he  got  a  chance  to  sell  it,  I  would  check 
with  my  attorneys.  If  they  said  to  sell  it,  okay, 
if  they  said  not  to,  we  wouldn't. 

Q.  Your  attorneys  previously  told  you  if  you 
had  an  opportunity  to  sell  it,  to  sell  it? 

A.     No,  they  didn't. 

Q.     But  you  did  list  the  property  with  him? 

A.     Yes,  under  those  conditions. 

Q.  When  was  it  you  first  listed  this  property 
with  Hagarty? 

A.     I  can't  answer  that,  I  don't  know  the  date. 

Q.     When  was  it  with  respect  to  June,  1953? 

A.     It  was  prior  to  that. 

Q.     How  long  prior? 

A.     T  don't  remember. 

Q.     Had  it  been  listed  for  some  period  of  time? 

A.     Some,  I  guess. 

Q.     Had  you  had  any  persons  interCvSted  in  it? 

A.  Well,  there  had  been  a  few  people  look  at  it, 
yes. 

Q.  Had  you  had  any  people  who  went  to  the 
extent  of  making  any  payment  on  the  property? 

A.     No. 
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Q.  Now,  at  the  time  this  Clermont  transaction 
took  i)lace,  Mr.  [127]  Hagarty  was  acting  as  your 
real  estate  agent?  A.    Right. 

Q.  You  had  employed  him  to  sell  the  property 
and  had  agreed  to  pay  him  five  percent  commission 
to  do  so?  A.    Yes. 

Q.  And  in  all  of  the  Clermont  transaction,  Mr. 
Hagarty  was  acting  in  that  capacity,  as  yoTir  real 
estate  agent?  A.    Yes. 

Q.  Now,  in  your  testimony  this  morning,  you 
were  relating  conversations  which  had  taken  place 
with  the  Clermonts  on  May  2,  1953,  is  that  correct? 

A.     That  is  correct. 

Q.  Had  you  seen  the  Clermonts  prior  to  that 
time?  A.     No. 

Q.  Do  you  know  whether  or  not  they  had  been 
to  your  ranch  prior  to  May  2,  1953? 

A.     I  know  they  said  they  had. 

Q.  When  they  came  to  the  ranch  on  that  day, 
who  were  they  with? 

A.  Well,  they  were  with  Mr.  Hagarty.  I  be- 
lieve they  were  in  their  car  and  he  was  in  his,  as 
I  recall  it. 

Q.  So  that  there  were  the  two  Clermonts  present 
and  Mr.  Hagarty  and  yourself?  A.     Yes. 

Q.     And  was  your  wife  present  at  that  time? 

A.    No. 

Q.  Now,  where  did  you  first  see  them  on  that 
day? 

A.  As  T  stated  this  morning,  it  was  down  in 
ihr  corner  of*  a  fiiOd  T  was  ])lanting  to  peas. 
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Q.  Isn't  it  a  fact  that  after  they  met  you  there, 
the  discussions  that  were  had  concerning  this  prop- 
erty actually  took  place  up  at  your  house  ? 

A.     No. 

Q.  You  mentioned  that  one  other  man  was  pres- 
ent? A.     That's  right. 

Q.  He  was  a  man  who  was  working  for  you  at 
the  time  and  was  driving  a  tractor,  wasn't  he? 

A.     That's  right.  '"  '7 

Q.  Isn't  it  a  fact  you  purposely  directed  the 
conversation  so  that  all  of  you  left  where  he  was 
and  didn't  talk  about  the  negotiations  at  all  until 
you  went  to  your  house? 

A.     No,  that  is  not  a  fact. 

Q.     I  see.   It  is  not  a  fact?  A.     No. 

Q.  At  that  time  in  the  conversations  you  say 
that  you  told  Mr.  Clermont  certain  things  about 
your  property?  A.     That's  right. 

Q.  I  take  it  Mr.  Hagarty  was  present  during  all 
that  conversation?  A.     Yes.  [129] 

Q.  He  was  an  interested  party  in  the  matter, 
wasn't  he?  A.     Yes,  you  bet. 

Q.  So,  at  all  the  times  and  during  all  the  con- 
versations on  May  2nd  that  you  related  this  morn- 
ing, Mr.  Hagarty  was  personally  present? 

A.     Yes,  he  was  there. 

Q.  Now,  then,  as  I  understand  it,  the  first  thing, 
or  one  of  the  first  things  you  told  Mr.  Clermont 
was  th;it  you  liad  the  place  under  a  contract  with 
Jannsen?  A.     That's  right. 
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Q.  That  was  said  in  Mr.  Hagarty's  presence, 
wasn't  it?  A.     Yes. 

Q.  You  also  told  him,  according  to  my  notes 
here,  that  the  Clermonts  would  have  to  assume  that 
contract  which  you  had  with  Jannsen? 

A.     That's  right. 

Q.  That  also  was  in  Hagarty's  presence,  wasn't 
it?  A.    Yes. 

Q.  Also,  you  told  him,  according  to  your  testi- 
mony this  morning,  you  owed  Jannsen  approxi- 
mately $16,000  on  that  contract  of  sale? 

A.     That's  right. 

Q.  And  that  too  was  in  Hagarty's  presence, 
wasn't  it?  A.     Yes. 

Q.  Now^,  then,  there  was  other  conversations  be- 
fore the  contract  [130]  was  signed  about  the  Jann- 
sen contract?  A.     That's  right. 

Q.     Several  statements  by  you,  is  that  true? 

A.  Well,  there  w^as  some,  anvway,  I  don't  know 
what  you  call  several. 

Q.  Well,  you  said  after  they  had  left,  a  couple 
hours  later  they  came  ])ack,  and  again  you  had 
told  thcMU. 

A.  That  is  when  they  came  back  to  complete  the 
deal. 

O.  That  you  had  t(^ld  them  about  the  Jannsen 
contract  accain?  A.     Yes. 

Q.  That  acraiii  was  in  Hagarty's  ])r(^senf'e,  wasn't 
it?  A.     Yes. 

Q.  So  that  all  the  conversations  that  concerned 
tho  JamiscMi  contract  were  in  Hagarty's  presence? 
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A.    Yes. 

Q.  And  after  all  the  conversations  and  negotia- 
tions, the  contract  was  prepared,  was  it  not? 

A.    Yes,  yes. 

Q.  It  is  true,  isn't  it,  Mr.  Woodbury,  that  all  of 
the  writing  on  the  contract  that  appears  in  the 
blanks  was  put  in  there  by  Mr.  Hagarty,  mth  the 
exception  of  the  signatures?  A.    Yes. 

Q.  And,  of  course,  in  preparing  that  contract, 
he  was  acting  as  your  real  estate  agent? 

Mr.  Erickson:  I  am  going  to  object  to  that,  the 
facts  [131]  speak  for  themselves  here,  your  Honor. 

Court:  Yes,  it  has  been  admitted  that  that  is  a 
fact. 

Q.  Now,  I  am  handing  you  an  executed  copy  of 
that  agreement  which  has  been  attached  to  the  com- 
plaint and  admitted  in  the  answer.  I  will  ask  you 
to  examine  it  and  tell  us  if  your  previous  state- 
ment is  correct  that  all  of  the  writing  on  that  con- 
tract is  Mr.  Hagerty's  with  the  exception  of  the 
signatures  by  the  Clevmonts  and  with  respect  to  the 
signatures  of  the  Woodburys? 

A.    Well,  as  far  as  I  know  it. 

Mr.  Boone.  We  now  offer  in  evidence  Plaintiffs' 
Exhibit  3. 

Mr.  Erickson:    No  objection. 

Court:     It  is  admitted. 

(Plaintiffs'  Exhibit  3,  being  carbon  copy  of 
Recei])t  and  Agreement  to  Sell  and  Purchase, 
was  here  received  in  evidf^nce,  and  will  be  cer- 
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tifiecl  to  the  Court  of  Appeals  by  the  Clerk  of 
this  Court.) 

[See  Page  260.] 

Q.  That  contract  was  written  out  in  your  pres- 
ence, Mr.  Woodbury? 

A.    I  was  in  the  room,  yes. 

Q.  Also  in  the  presence  of  Mr.  and  Mrs.  Cler- 
mont? A.     That's  ri.ght. 

Q.     And  were  you  the  first  one  to  sis^n  it? 

A.     I  don't  remember  that. 

Q.  You  don't  have  any  recollection  which  one 
signed  first?  [132]  A.     No,  I  don't. 

Q.  At  any  rate,  did  you  read  it  before  you 
signed  it?  A.     I  don't  know  that  I  did. 

Q.  Your  memory  seems  to  be  good  about  other 
circumstances  that  took  place  at  the  time  this  tran- 
saction took  place.  Is  your  memory  not  good  as 
to  whether  or  not  you  read  that  agreement? 

A.  No,  it  is  not  good  as  to  whether  I  read  it 
or  not.  T  guess  we  all  have  lapses  of  memory  once 
in  awhile. 

O.  Novr,  you  saw  in  here  that  the  language  used, 
^^Paynbh^  in  fnll  to  Mr.  Woodbury,  less  about  $20,- 
000  mortgage  to  Pernhard  Jannsen/'  you  see  that 
language  in  there? 

A.  That  is  the  reason  T  doubt  if  I  read  it,  but 
T  wouldn't  swear  T  didn't  read  it.  If  T  did,  I  over- 
lookf^d  that.  T  knew,  ^fr.  Hagarty,  \\v  all  knew  it 
w"is  a  contract  instead  of  mortgage^  because  Mr. 
PTagarty  sold   the  ]u*o])erty,   was  right   in   the   law- 
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yer's  office  when  hv  drew  it  up  as  a  contract  instead 
of  a  inort,2^ag*e,  so  I  doubt  I  even  read  it.    I  might 
liave  read  it  and  overlooked  it.    I  wouldn't  swear 
one  way  or  the  other. 

Q.  So,  if  you  read  the  contract,  you  would  see 
it  was  worded  that  there  was  a  mortgage  to  Jaim- 
sen?  A.     Well,  I  didn't  notice  it. 

Q.     Or  you  didn't  read  it  at  all. 

A.     One  or  the  other,  I  wouldn't  swear  which. 

Q.  Now,  then,  you  told  the  Court  this  morning 
that  at  the  [133]  time  this  contract  was  prepared, 
at  first  you  didn't  have  the  exact  figure  of  the  bal- 
ance owing  to  the  Federal  Land  Bank  imder  that 
mortgage?  A.     At  what  time  did  you  say? 

Q.     When  the  contract  was  first  prepared  ? 

A.  We  had  it  when  it  was  prepared,  I  think. 
When  we  first  were  discussing  it  in  the  field,  we 
didn't  have  the  exact  figures.  I  can't  keep  figures 
too  good  in  my  head. 

Q.  Do  I  understand  that  before  Mr.  Hagarty 
started  writing  this  contract  you  knew  definitely 
how  much  the  balance  was  to  the  Federal  Land 
Bank? 

A.  Well,  as  I  recall  I  looked  up  my  last  state- 
ment from  them  and  got  it  off  of  that. 

Q.  So,  there  was  no  occasion  to  put  a  balance 
of  ''about"  so  many  dollars  in  the  contract  insofar 
as  the  mortgage  to  the  Federal  Land  Bank  was 
concerned  ? 

A.  Well,  T  might  be  mistaken,  we  might  have 
looked  it  up  after.    I  don't  know  as  T  recall   we 
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looked  up  the  statement,  I  don't  know,  we  might 

not  have. 

Q.  Didn't  you,  as  a  matter  of  fact,  before  the 
contract  was  signed,  look  up  in  your  records  to 
see  how  much  you  owed  Jannsen? 

A.     No,  I  didn't. 

Q.  I  call  your  attention  to  the  part  of  the  con- 
tract, Mr.  Woodbury,  where  under  the  title  section, 
that  the  title  will  be  [134]  clear  except  certain  en- 
cumbrances, first  mortgage  to  B.  Jannsen,  $16,200. 
Up  above  you  give  it  as  about  $16,500.  Now,  would 
that  refresh  your  recollection  that  you  did  look 
it  up? 

A.  It  is  very  possible  since  you  bring  it  to  my 
attention  that  what  we  did  was  figure  back  to  what 
I  owed  on  the  place  when  I  bought  it,  subtract  the 
amount  of  the  Federal  Land  Bank  loan  from  the 
total  amount,  and  arrived  at  this  figure.  I  am  very 
positive  we  didn't  look  up  the  contract. 

Q.  Give  that  to  me  again,  Avill  you,  please,  I 
got  lost  in  it. 

A.  We  took  the  total  indebtedness  that  T  had 
on  tlie  place,  subtracted  the  amount  I  owed  tlie 
Federal  Land  Bank,  and  arrived  at,  maybe,  $16,200. 

Q.  Where  did  you  determine  the  total  indebted- 
ness?  Where  did  you  have  that? 

A.  T  might  possibly  have  had  that  in  my  head 
what  T  ()W(h1  on  it  when  T  bouglit  it. 

Q.  Then,  T  take  it  what  you  did  was  to  say, 
^The  total  indel)tedness  on  this  place  is  $19,763.98," 
is  tliat  what  vou  did? 
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A.  No,  it  was — let  me  see — we  got  the  odd  cents, 
I  can  assure  you,  from  the  Federal  Land  Bank 
loan,  which  was  never  even.  As  to  just  exactly  how 
we  come  to  that  other  conclusion,  I  don't  know,  be- 
cause I  hadn't  owned  the  place  very  long  at  that 
time,  and  Mr.  Hagarty  and  I  might  have  figured 
out  what  he  wrote  on  that  contract  after  he  wrote 
this.  I  believe  there  [135]  was  a  little  figuring  done 
there  and  we  decided  it  was  $16,200,  subtracting 
the  amount  of  the  down  payment. 

Q.  After  that  was  determined,  then  this  clause 
was  put  in,  *^ Mortgage  to  B.  Jannsen,  $16,200,"  is 
that  right?  A.     I  guess. 

Q.  So,  actually  the  mortgage  to  Jannsen  appears 
twice  in  this  contract,  doesn't  it? 

A.     It  is  written  twice,  I  guess. 

Q.  Yes.  Now,  didn't  you  testify  this  morning 
that  in  your  agreement  with  the  Clermonts,  they 
vrere  to  pay  all  of  the  1953  taxes,  except  the  water, 
ijK'luding  the  water? 

A.  All  the  water,  I  don't  remember  about  the 
taxes. 

Q.  You  testified  this  morning  they  were  to  pay 
all  of  the  1953  taxes? 

A.     That  is  the  way  it  run  in  my  mind. 

Q.  You  could  be  in  error  in  that  respect,  Mr. 
Woodbury  ? 

Mr.  Erickson:  T  didn't  hear  the  last  quostioi:. 
May  I  have  that? 

Q.     T  said  he  could  be  in  error  in  that  respect. 

A.     T  believe  the  way  it  was  sincf*  vou  brimr  it 
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up,  I  told  Mr.  Hagarty  they  would  have  to  pay  all 
the  water,  but  I  would  prorate  the  taxes  with  them. 
I  am  not  positive  about  that. 

Q.  I  call  your  attention  to  Paragraj)!!  3  of  the 
contract  which  says,  * 'Seller  shall  pay  all  taxes  and 
assessments  for  12/12ths  of  1953."  Now,  does  that 
refresh  your  recollection  [136]  that  that  was  what 
you  agreed  to? 

A.  No,  that  wasn't  what  I  agreed  to.  That  was 
what  I  agreed  to  down  here,  ^  ^Purchaser  is  to  pay 
taxes  and  water.''  I  guess  it  was  all  taxes  and  all 
water. 

Q.  So  that  provision  here,  you  think,  refers  to 
all  taxes  and  all  water? 

A.     That  is  what  it  says,  isn't  it? 

Q.  It  says  "taxes,"  then  brackets  water,  refer- 
ring to  water  taxes.  A.     Water,  right. 

Q.  Under  this  provision,  you  were  to  pay 
12/12ths  of  the  taxes  for  the  year  1953? 

A.  I  suppose  that  was  the  way  it  was  figured 
out. 

Q.  Would  you  say  now  that  is  a  correct  recol- 
lection of  what  transpired  at  that  time  with  respect 
to  taxes? 

A.  The  statement  T  made  in  regard  to  it  this 
morning  is  still  a  correct  statement  of  the  facts. 

Q.  So  that  the  conversations  you  related  this 
morning:  with  respect  to  taxes  also  were  in  Mr. 
Hagarty's  presence?  A.     Yes. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Woodlniry, 
didn't  you   and   Mr.   TTagarty,   iii    tlie   negotiations 
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with  these  people,  characterize  your  relation  with 

Jannsen  as  being  that  of  a  mortgage? 

A.     No,  never. 

Q.  I  see.  Now,  after  this  contract  had  been 
signed,  and  [137]  before  you  had  any  further  con- 
versations with  the  Clermonts,  did  you  have  a  copy 
of  it?  A.    Yes. 

Q.  In  other  words,  you  got  one  copy  of  it  and 
the  Clermonts  got  a  copy  of  it?  A.     Yes. 

Q.  And  Mr.  Hagarty  kept  a  copy  of  it.  Did  you 
liave  occasion  to  read  that  contract? 

A.     Not  that  I  recall. 

Q.     Would  you  say  you  did  or  did  not  read  it? 

A.     I  wouldn't  say  whether  I  did  or  not. 

Q.  And  after  you  received  that  letter  of  June 
11,  1953,  did  you  read  the  contract  then? 

A.    I  did.  ^ 

Q.  And  did  you  notice  then  that  the  matter  with 
Jannsen  was  listed  as  a  mortgage  and  not  as  a 
contract?  A.     Yes,  I  did. 

Q.  You  understand  there  is  a  great  deal  of  dif- 
ference between  a  mortgage  and  a  contract,  Mr. 
Woodbury? 

A.     Yes,  I  know  there  is  a  difference. 

Q.  And  did  you,  on  rereading  this  contract,  then 
did  you  write  the  Clermonts  and  say  that  a  mistake 
lias  ])een  made  as  to  this  situation  with  Jannsen, 
tliat  that  was  listed  as  a  mortgage  and  it  should 
be  a  contract?  A.     No,  I  didn't.  [138] 

Q.  Now,  then,  you  testified  this  morning  you 
liad  a  further  conversation  after  the  d(^al  was  closed 
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with  the  Clernionts  in  your  house,  also  on  the  road 
a  little  l)it  later  when  they  were  telling  you  they 
were  having  difficulty  in  getting  their  money  out 
of  Canada?  A.     That's  right. 

Q.  Now,  at  the  time  of  these  negotiations,  you 
understood  that  the  Clermonts  had  come  to  Montana 
with  18  to  20  thousand  dollars,  somewhere  in  there? 

A.     I  didn't  know  how  much  money  they  had. 

Q.  They  told  you  if  they  were  to  pay  $18,000 
down  payment,  they  w^ouldn't  have  money  to  op- 
erate on?  A.     That's  right. 

Q.     They  proposed  the  payment  be  $16,000? 

A.     That's  right. 

Q.  And  that  would  give  them  $2,000  to  operat(» 
on? 

A.  I  didn't  know  how  much  it  would  give  them. 
It  w(Mild  give  them  $2,000  more  than  if  they  gave 
r:i(^  $18,000,  I  knew  that. 

Q.     So  tliat  part  you  knew  at  that  time? 

^ .     Yes. 

Q.  You  also  knew  at  the  time  of  tliese  negotia- 
tions for  tlie  $11,000  payment  they  were  de]iendent 
u])oi-i  tli('  returns  from  the  sale  of  wheat  in  Can- 
ada ? 

A.  I  didn't  know  it  when  they  wrote  the  con- 
tract, T  didn't  know  that.  They  said  they  had  some 
money  coming  out  of  Canada  [139]  but  T  don't 
know  as  T  knew  exactly  what  it  was  for. 

Q.  You  testified  this  morning,  sir,  tliat  at  11i(> 
time  tliat  contract  was  ])repared,  you  yourself  had 
siin.-!Testod  that  ihv  dato  l)o  JuTie  ir)th. 
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A.  Because  they  didn't  know  when  they  would 
get  the  money  out  of  Canada,  but  it  would  be  in 
a  few^  days. 

Q.     Prom  the  sale  of  wheats 

Mr.  Erickson:  First  I  must  object  on  the 
grounds  his  tone  is  argumentative  and  the  question 
is  argumentative,  and  he  didn't  testify  to  that  con- 
versation. 

Court:  I  don't  remember  that  testimony.  Your 
objection  is  good,  it  is  argumentative.  If  you  want, 
challenge  the  record. 

Mr.  Rimel:     I  don't  think  it  is  relevant. 

Court :    Proceed. 

Q.  After  the  contract  was  made,  they  told  you 
tliey  had  trouble  getting  the  money  from  the  sale 
of  wheat?  A.     Or  some  kind  of  grain. 

Q.  They  were  asking  for  the  time  of  payment 
to  be  changed  so  they  could  be  sure  and  have  the 
money  available?  A.     That's  right. 

Q.     You  refused  to  do  that? 

A.  No,  I  didn't  refuse  to  change  the  time  of  pay- 
mi^nt;  I  refused  to  put  it  on  a  contract  for  them. 
I  told  them  I  would  give  them  more  time,  ])ut  I 
didn't  want  to  write  a  contract  and  [140]  carry  it. 
T  wanted  it  by  fall.  I  told  them  I  would  give  them 
until  fall  if  they  needed  it. 

Q.  There  was  one  question  asked  you  this  morn- 
ing at  the  start  of  your  examination;  there  was  one 
([uestion  asked  you  this  morning,  which  I  am  going 
to  repeat  to  you  and  re])eat  your  ans\v(^r,  and  T 
have  taken  this  from  tlu^  Court  Reporter's  records. 


136  Glenn  and  Pearl  Woodbury  vs, 

(Testimony  of  Glenn  Woodl)ury.) 
The  (iiiestion  was  this:  "Did  you  have  a  le^al  title 
to  that  property?'',  and  you  answered,  ''I  thought 
I  did."    What  did  you  mean  by  that  answer,  Mr. 
Woodbury,  referring  to  this  property? 

A.     I  mean  I  thought  I  did,  just  w^iat  I  said. 

Q.  You  thought  you  held  legal  title  to  it  at  the 
time  of  your  negotiations  with  the  CleiTnonts  ? 

A.     I  thought  I  had  merchantable  title  to  it. 

Q.     And  as  this  says,  a  legal  title? 

A.  I  thought  I  had  a  good  enough  title  to  sell 
it,  or  I  wouldn't  have  been  selling  it. 

Q.  Xow,  with  respect  to  the  watcu*.  I  want  to 
go  back  to  the  conversation  during  the  negotiations 
as  to  tl\e  water.  Now,  you,  as  I  recall  it,  testified 
Mr.  Clermont  asked  you  how  much  was  against  the 
property,  what  were  the  charges  for  maintenance, 
is  that  correct? 

A.  Well,  the  way  I  remember  putting  it  this 
morning,  and  the  w^ay  I  remember  it,  in  the  field 
hn  asked  what  the  water  cost  per  year,  and  T  told 
him,  and  he  asked  if  all  of  that  was  for  [141]  main- 
tonance  or  if  part  was  for  construction.  I  told  hira 
])n7't  was  for  construction,  T  understood,  Init  I 
(Mrln't  know  how  much  of  it. 

Q.  During  your  negotiations  was  there  any 
stntements  made  by  Clermont  as  to  his  ex])erience 
witii  ii-rigation  districts? 

A.     Not  that  T  recall. 

Q.  Do  you  recall  any  statements  by  him  tliat  he 
IkkI  ever  owned  a  farm  that  was  under  an  irriga- 
tion district?  A.     No,  T  don't  recall  any. 
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Q.  This  agreement  lu^u^  provides  tluit  the  pur- 
ehaser  is  to  get  lialf  of  the  hay,  one-third  of  the 
grain,  and  I  think  it  is  one-third,  or  one-half,  one- 
tliird  of  the  peas.  That  was  the  1953  crop,  Mr. 
Woodbury?  A.     That's  right. 

Q.  At  the  time  of  the  negotiations,  the  hay  was 
in,  wasn't  it?  A.     Yes. 

Q.     And  you  were  in  the  act  of  planting  the  peas? 

A.    Yes. 

Q.     The  grain  was  also  in,  wasn't  it? 

A.    Yes. 

Q.  And  Mr.  Clermont  was  not  to  get  possession 
of  the  property  until  he  had  made  the  $11,000 
payment  to  you? 

A.  Mr.  Clermont  could  have  moved  in  that  aft- 
ernoon, if  he  wanted  to.  [142] 

Q.  My  question  was,  your  understanding  with 
him  was  he  was  not  entitled  to  possession  until  he 
made  the  $11,000  payment? 

A.  I  still  say  Mr.  Clermont  could  have  posses- 
sion any  day  he  wanted  it.  The  house  was  vacant, 
the  yards  were  vacant;  nothing  stopped  him  from 
]n^)^'inlr  in.  He  even  discussed  moving  in  and  put- 
tine.'  a  garden  there. 

Q.  You  actually  kept  possession  of  the  property 
from  May  2nd  of  1953?  A.     I  did. 

Q.     You  harvested  the  crop,  had  it  harvested? 

A.     I  did. 

Q.     Did  you  keep  all  the  crop  yourself,  sir? 

A.     T  did. 

Q.     All  of  the  hay?  A.     Yes. 
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Q.     All  of  the  peas?  A.     Yes. 

Q.     And  all  of  the  grain?  A.     Yes. 

Q.  There  has  never  at  any  time  been  any  state- 
ment or  accounting  to  the  Clermonts  or  to  their 
attorneys  with  respect  to  the  crop  which  was  raised 
in  the  1953  season? 

A.     I  have  never  received  any  request  for  it  yet. 

Q.     Have  you  ever  made  an  accounting  to  them  i? 

A.     No.  [143] 

Mr.  Boone:     That's  all,  sir. 

Redirect  Examination 

Q.  (By  Mr.  Erickson)  :  Mr.  Woodbury,  when 
did  you  discuss  that,  please,  about  putting  in  the 
garden,  was  it  prior  to  June  15th?  A.     Yes. 

Q.     How  long  prior? 

A.    A  couple  of  weeks,  I  guess. 

Q.  In  the  discussion  about  possession,  did  Mr. 
Clermont  or  Mrs.  Clermont  express  any  reason  why 
they  weren't  going  to  take  immediate  possession? 

A.  Well,  they  were  working  for  this  fellow  down 
there  at  Frenchtown.  The  reason  they  didn't  want 
to  farm  it  theirselves,  they  said  it  was  too  late  for 
them  to  g(^t  start(Hl,  g(^t  machinery,  stock  and  every- 
thing. Tt  was  their  desire  to  take  possession  in  the 
fall,  thnt  is,  actual  farming  possession.  I  told  them 
T  would  rather  have  sold  it  outright  so  I  wouldn't 
have  to  farm  it  again  that  year  because  T  had  more 
irrigating  than  T  could  do.  That  is  when  we  dis- 
cussed him  coming  up  to  do  the  irrigating  for  me. 
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Q.  There  was  a  discussion  of  him  coming  down 
and  putting  in  a  garden  that  yearl 

A-     He  talked  about  it. 

Q.     Was  that  done?   [144] 

A.     No,  they  never  come  down. 

Q.  You  have  been  asked  by  counsel  about  your 
statement  this  morning  that  you  thought  you  had 
legal  title.  Did  you  ever  have  a  deed  from  Jann- 
sen?  A.     There  is  a  deed  in  escrow. 

Q.  Did  you  ever  have  any  other  instrument  de- 
livered to  you  than  the  contract  for  deed? 

A.     No.  ^ 

Q.  When  you  said  you  thought  you  had  legal 
title  to  it,  can  you  explain  why  you  thought  you 
had  legal  title  to  it?  Do  you  know^  the  diiference 
])etween  legal  title  and  equitable  title? 

A.  No,  I  guess  I  didn't  understand  the  differ- 
ence. T  should  probably  modify  the  statement  to 
the  fact  that  I  thou2:ht  I  had  title  enough  to  trans- 
fer it  to  someone  else,  my  equity.  That  is  really 
what  I  had  in  mind  T  w^as  doing,  transferring  my 
equity  in  the  contract  with  Jannsen,  and  Jannsen 
liad  agreed  to  furnish  a  good  title  to  me,  and  the 
Federal  Land  Bank  had  approved  title  for  a  loan, 
so  I  considered  my  contract  gave  me  legal  title, 
enough  an^^vay  to  transfer  it  to  someone  else. 

Q.  Was  there  ever  any  discussion  between  you 
and  Clermont  or  his  wife  concerning  what  kind  of 
instrument  you  were  going  to  transfer  this  property 
to  him  by? 

A.     No,  all  that  was  ever  said  w\as  that  T  was 
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going  to  assign  my  contract  to  him  was  the  way  I 

put  it. 

Q.  Now,  after  all  these  matters  happened,  coun- 
sel asked  you  [145]  at  some  length  about  whether 
you  or  anybody  on  your  behalf  had  any  communi- 
cations with  either  the  Clermonts  or  their  attorneys 
regarding  this  property,  and  you  answered  as  far 
as  you  knew,  no  fui-ther  communication  had  taken 
place,  and  I  hand  you  now  a  carbon  copy  of  a  letter 
dated  December  23,  1953,  addressed  to  Mr.  Russell 
Smith  of  Smith,  Boone  and  Rimel,  having  the  typed 
signature  ^'Leif  Erickson"  on  it,  and  marked 
*^Copy,  Glen  Woodbury."  Looking  at  that,  do  you 
recall  ever  having  seen  it? 

Court :    Mark  it  first,  counsel. 

Q.  I  show  you  this  letter  which  is  marked  as 
Proposed  Defendants'  Exhibit  3,  and  ask  you  if  you 
recall  having  received  a  copy  of  that  letter? 

A.  Yes,  I  received  this,  but  maybe  I  was  con- 
fused on  the  question  that  Mr.  Boone  asked  me. 

Q.  We  will  go  into  that  later.  I  want  to  find 
out  about  this  now.  A.     I  remember  this. 

Q.     You  overlooked  that  letter? 

A.  The  way  I  thought  the  question  was  was 
from  the  time  I  got  this  registerc^d  letter,  or  from 
the  time  I  sent  the  letter  telling  them  I  would  have 
my  attorneys  check  the  abstract,  until  the  time  he 
filed  suit  is  what  T  thought  tlu^  question  was. 

Court:     That  is  what  the  qui^stiou  was.   [146] 

A.     Tiiis  \\as  after  thi*  suit. 

Mr.  TKimc^l:    We  object  to  Defendants'  Proposed 
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Exhibit  3,  your  Honor,  upon  the  following  grounds : 
First  that  the  letter  is  irrelevant;  secondly  that  it 
is  not  the  best  evidence;  we  have  the  original  here 
in  our  file;  thirdly,  that  it  is  dated  December  23, 
1953,  several  months  after  commencement  of  this 
litigation;  and  lastly,  on  the  general  ground  that 
it  is  correspondence  between  coimsel  with  reference 
to  a  pending  lawsuit  and  has  no  bearing  upon  the 
issues  in  the  case. 

Court:    I  don't  see  that  it  is  material,  counsel. 

Mr.  Erickson:  The  only  materiality  of  it  is  in 
view  of  our  pleadings  that  we  are  still  ready,  will- 
ing and  able  to  perform. 

Court:    Well,  I  still  don't  see  its  materiality. 

Mr.  Erickson :  It  has  some  self-serving  purpose. 
The  only  purpose  in  doing  it,  or  offering  it,  the 
way  the  record  now  stands  under  cross  examination 
of  Mr.  Boone,  Mr.  Woodbury  has  sat  back  during 
all  this  time  without  making  any  attempt  to  do 
anything  to  ^^ind  the  deal  up. 

Couii::  It  was  with  reference — as  the  witness 
pointed  out,  that  was  with  reference  from  the  time 
of  the  commencement  of  negotiations  until  the  com- 
mencement of  the  suit  that  the  questions  had  refer- 
(»nce  to.  This  letter  wouldn't  have  any  bearing  on 
that.    1'he  objection  is  sustained. 

Mr.  Erickson:     I  will  withdi'aw  the  offer.  [147] 

Couii::  Very  well.  Court  will  stand  in  recess 
until  quarter  after  3. 

(10-minute  recess.) 

Q.     Mr.  Woodbury,  why  didn't  you  do  anything 
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yourself  from  July  27th,  the  date  you  received  the 
letter,  on  to  the  date  of  the  suit,  in  connection  with 
this  title  i^roposition  ? 

A.  As  quick  as  I  found  out  they  had  objection 
to  the  title,  I  turned  it  over  to  my  attorneys.  They 
said  they  would  take  care  of  it  for  me. 

Mr.  Rimel:  Just  a  minute,  object  to  any  conver- 
sations with  attorneys. 

Court:    Yes,  the  objection  is  sustained. 

Q.  Did  you  understand  your  attorneys  were  han- 
dling the  matter? 

A.  Yes,  they  were  .^oing  to  handle  it  for  me.  I 
didn't  have  the  slightest  idea  how  much  correspond- 
ence had  been  handled  between  them  and  other 
attorneys,  and  my  instructions  to  them  were  to 

Mr.  Rimel :  This  is  objected  to  as  a  self-serving 
declaration. 

Court:    Sustained. 

Q.  Now,  was  there  any  other  reason  why  you 
didn't  do  nnything  about  it  besides  the  fact  your 
attorneys  were  handling  the  matter  for  you? 

A.  T  didn't  think  there  was  anything  wrong  with 
the  a]:>strnct,  [1.48]  and  T  figured  there  was  $1(),000 
still  payable  to  Mr.  Jannsen,  and  he  had  agreed  to 
]nake  good  title,  so  T  figured  the  $16,000  would  well 
cover  any  defects  that  might  be  in  the  title.  While 
T  didn't  think  there  were  defects,  I  figured  still 
there  was  plenty  of  encumbrance  against  the  place 
to  eover  them  if  there  was. 

0.  The  original  contract  for  deed  between  you 
aiul  Tannsrn,  do  v(M1  know  where  that  is? 
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A.     The  original^ 

Q.  Yes.  You  say  you  had  some  sort  of  escrow 
agreement. 

A.  There  is  one  copy  of  the  original  in  the 
Stevensville  bank. 

Q.     You  had  your  own  original? 

A.  I  had  an  original  and  Jannsen  had  an  orig- 
inal, I  guess.  I  don't  know  which  was  the  original, 
]3ut  we  all  had  a  copy. 

Q.  Now,  counsel  called  your  attention  to  Para- 
graph 3  of  the  contract  which  says  that  seller  shall 
pay  all  taxes  and  assessments  for  12/12  of  1953. 
Did  you  ever  have  an  agreement  to  pay  the  1953 
taxes  in  your  discussions  with  Clermont? 

A.    No. 

Mr.  Erickson:    That  is  all. 

Mr.  Boone :    No  further  examination,  your  Honor. 

Court:    Very  well,  you  may  be  excused. 
(Witness  excused.)  [149] 

PAT  HAGARTY 

called  as  a  witness  on  behalf  of  defendants,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Erickson) :  Your  name  is  Pat  Hag- 
ai-ty?  A.     Pat  Hagarty. 

Q.  You  are  the  Pat  Hagarty  to  whom  reference 
has  been  made  in  the  ])roceedings  so  far? 

A.     Yes,  sir. 

Q.     Where  do  you  reside^,  Mr.  Hagarty? 
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A.    At  Stevensville. 

Q.    At  present  are  you  at  Stevensville? 

A.    Yes. 

Q.  But  for  the  last  several  weeks  where  have 
you  been? 

A.     Been  at  Glasgow  and  Great  Falls. 

Q.  And  you  appear  here  on  subpoena,  do  you 
not?  A.    Yes,  sir. 

Q.     In  coming  here,  you  came  from  Glasgow  ? 

A.     That's  right. 

Q.  Did  you  come  here  for  the  purpose  of  this 
hearing?  A.     That's  right. 

Q.  You  are  intending  to  return  to  Glasgow  at 
its  conclusion?  A.     Yes,  for  a  few  days. 

Q.     Now,  you  are  in  the  real  estate  business? 

A.     Yes,  sir. 

Q.     At  Stevensville?  A.     Yes. 

Q.     How  long  have  you  been  in  business  there? 

A.     Al^out  six  years. 

Q.     And  is  yonr  business  rather  extensive? 

A.     Yes,  sir. 

Q.  Can  you  toll  us  a  little  about  the  volume  of 
business  vou  do  down  there? 

A.     T  do  about  a  half  a  million  a  year. 

Q.  And  T  am  rofcM^ring  now  to  th(^  Bitterroot 
Vnlley,  what  percentage  of  that  has  to  do  with 
T^>itterroot  transactions ? 

A.  Vp  to  this  y(>ar  it  has  been  ap])roximately 
95  ])(>iY^oiit,  but  tliis  year  T  have  sold  some  ranches 
outside. 

Q.     Whnt  percentage  of  business  \n  the  Bitter- 
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root  that  you  do  is  connected  with  ranch  properties? 

A.  Ouv  hundred  percent,  practically  all  ranches 
and  farms. 

Q.  Have  you  bought  and  sold  ranches  in  the 
immediate  vicinity  of  the  farm  designated  as  the 
Jannsen  place?  A.     Yes. 

Q.    How  extensively? 

A.    I  think  I  sold  on  all  sides. 

Q.     And  in  the  immediate  vicinity? 

A.    Yes. 

Q.  When  you  say  "on  all  sides,"  do  you  mean 
ranches  adjoining  [151]  it? 

A.     That^s  right. 

Q.  Are  you  acquainted  with  the  plaintiff  here, 
^Iv,  Clermont?  A.     Yes,  sir. 

Q.     Are  you  acquainted  with  his  wife? 

A.    Yes,  sir. 

Q.  Designated  as  Albert  Clermont  and  Mar- 
guei-ite  I.  Clermont  in  the  complaint,  you  are  ac- 
nuainted  with  both  of  those  people?  A.     Yes. 

Q.     When  did  you  first  meet  them? 

A.  It  would  be  on  the  first  day  of  May,  I 
believe. 

0.    Of  19  what?  A.     1953. 

Q.     Where  did  you  meet  them? 

A.  T  went  down  to  a  restaurant.  A  man  there 
in  the  restaurant,  Mr.  Carson,  called  me  up  and 
told  me  they  were  down  for  lunch  and  were  in  the 
P>itterroot  looking  foi*  a  farm. 

Q.     You  met  them  at  the  restaurant? 

A.     T  went  down  and  met  them  at  the  restaurant. 
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Q.  At  that  time  was  there  any  discussion  be- 
tween you  and  the  Clermonts  about  the  Jannsen 
property  ? 

A.  I  asked  him  w^hat  kind  of  place  he  had  in 
mind,  how  much  money  he  had,  how  much  he 
wanted  to  pay  on  the  place.  I  told  him  I  had  a 
good  place  out  there  about  12  miles  out  of  town; 
it  had  pretty  good  buildings  on  it,  a  pretty  good 
farm,  [152]  that  I  could  sell  him  for,  I  had  it 
listed  for  $38,000,  and  that  there  was  an  awful 
good  contract  on  it;  there  was  about  $18,000  there 
carrying  three  percent  interest,  payable  $1,000  a 
year. 

Q.  You  are  talking  about — you  were  talking 
about  the  Jannsen  place? 

A.  The  Jannsen  place,  yes.  So  he  become  inter- 
ested in  this  place  and  I  took  him  out  to  look  at  it. 

Q.  And  in  that  first  conversation,  when  you  re- 
ferred to  the  contract,  were  you  referring  to  what 
has  been  here  designated  as  the  Jannsen  contract? 

A.    Yes. 

Q.  That  was  a  contract  between  Jannsen  and 
Woodbury  ?  A.     Woodbury. 

Q.  Now,  when  you  took  him  out  to  look  at  it 
on  that  first  trip,  did  you  see  the  Woodburys? 

A.  No,  we  didn't  go  up  to  the  Woodburys  ranch. 
We  went  to  the  Jannsen  place  the  first  day. 

Q.     Who  was  along  on  that  trip? 

A.  A  man  l)y  th(»  name  of  Hamill  and  his  wife, 
I  believe,  of  Frenchtown. 

Q.     They  came  witli  Uk^  Clermonts? 
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A.     Yes. 

Q.     Was  anyone  else  there?  A.     No.  [153] 

Q.     Now,  what  transpired  on  that  day? 

A.  Well,  we  went  out  and  went  over  the  land 
and  went  through  the  buildings.  Mrs.  Clermont 
and  Mrs.  Hamill  went  through  the  buildings.  We 
walked  out  over  the  land,  and  well,  we  spent  ap- 
proximately, I  don't  know,  maybe  about  an  hour 
around  the  place,  walked  up  to  the  hay  land  and 
around  at  that  time.  Then,  he  told  me  he  didn't 
know  for  sure  where  he  wanted  to  locate,  but  I 
gave  him  the  full  price  and  the  contract  terms  and 
everything,  and  naturally,  I  didn't  know  for  sure 
if  he  was  interested.  We  meet  a  lot  of  people  that 
way,  just  lookers,  you  know,  but  he  said  they  would 
think  it  over  and  come  to  see  me  in  a  couple  of 
days. 

Q.  In  that  first  discussion  you  mentioned  con- 
tract terms.   What  was  that  discussion  about? 

A.  Of  course,  T  used  that  for  a  selling  point, 
tlie  three  percent  interest  on  the  contract  they  were 
assuming.  It  was  a  Yory  good  selling  point,  this 
tlu'ee  percent  Intercast,  })ecause,  you  know,  most  in- 
tc^rost  runs  five  percent. 

Q.  Did  you  then  have  specific  reference  to  the 
Jannsen  contract?  A.     At  all  times. 

Q.     Did  you  make  that  clear  to  Mr.  Clermont? 

A.     Very  clear,  sir. 

Q.     Any  discussion  at  that  time  about  the  water? 

A.    Yes.  [154] 

Q.     What  was  that? 
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A.  He  asked  me  where  this  water  come  from, 
and  I  told  him  it  come  from  Como  Lake.  We  talked 
about  how  far  it  was  to  Como  Lake  and  how  the 
water  come  down  and  all. 

Q.  Did  you  explain  to  him  then  that  the  water 
costs  were  charges  against  the  land? 

A.     About  $4.00  an  acre  I  think  I  told  him. 

Q.  Did  you  explain  to  him  that  had  to  be  paid 
with  the  taxes?  A.     Yes. 

Q.    At  that  time?  A.    Yes. 

Q.  Now,  is  there  any  further  discussion  on  that 
first  meeting  you  now  recall  ? 

A.  Well,  I  don't  recall.  Mr.  Hamill  went  out 
and  looked  at  the  land.  He  lived  in  the  valley  here 
for  many  years.  He  walked  over  the  land,  and  he 
made  the  remark  **This  is  good  soil." 

Mr.  Rimel :  Just  a  minute.  We  are  going  ahead 
with  the  conversations  under  the  general  objections, 
as  I  understand,  but  I  don't  think  we  should  get 
into  what  Mr.  Hamill  said. 

Mr.  Erickson:  I  didn't  intend  to  elicit  that  and 
ask  that  the  last  answer  be  stricken. 

Court :     Yes. 

Q.     When  did  you  next  see  Clermont?  [155] 

A.  T  think  it  was  two  days  later  he  came  back. 
He  came  alone,  him  and  his  wife  and  children  come 
the  next  time. 

Q.     Where  did  they  come  then,  to  your  office? 

A.     Yes. 

O.     Wliat  time  of  day  was  that? 

A.     Well,  T  tliiiik  it  was  ap])roximate1y  al)out  10 
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o'clock,  maybe  10:30,  between  10  and  10:30. 

Q.     What  did  you  do  then? 

A.     I  took  them  out  to  the  farm. 

Q.      Did  you  go  back  to  the  Jannsen  farm  itself  V 

A.    Yes. 

Q.  At  that  time  did  you  meet  Woodbury  there 
on  the  farm? 

A.  We  saw  Woodbury  in  the  fields,  so  we  went 
over  and  talked  to  him. 

Q.  Present  at  that  conversation  were  Woodbury, 
Clermont  and  his  wife  and  some  children  and  your- 
self, is  that  correct? 

A.  That's  right.  Another  man  on  a  tractor  was 
there,  Mr.  Briggs. 

Q.  Could  that  have  been  Roy  Marie  instead  of 
Mr.  Briggs? 

A.  I  am  not  very  sure.  It  comes  to  me  now,  I 
guess  it  was  Marie.   I  didn't  pay  attention  to  him. 

Q.  Do  you  know  who  he  was?  I  mean  did  he 
have  some  official  reason  for  being  out  there? 

A.     No,  just  working  for  Woodbury  on  a  tractor. 

Q.     It  was  a  hired  man  of  Woodbury's?  [156] 

A.  I  couldn't  swear,  really  to  be  honest,  I 
couldn't  swear  to  it  which  one  it  was.  I  didn't  have 
any  conversation  with  him  at  all. 

Q.     You  wouldn't  remember?  A.     No. 

Q.  Some  question  has  been  raised  by  counsel. 
Do  you  recall  anv  conv(»rsation  between  Woodbury 
and  this  man,  whoever  it  is,  to  the  effect  that  he 
should  leave  because  (here  v/as  a  conversation  going 
to  take  ])lace?  A.     Oh,  no. 
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Q.  Now,  duriii.^'  this  conversation  tliat  T  am 
a])out  to  ask  you  a))out,  did  Mr.  and  Mrs.  Clermont 
remain  present? 

A.     They  were  all  the  time  with  me,  yes. 

Q.  Tell  us  what  the  conversation  w\as  as  it  re- 
lated to  this  matter  now  in  dispute'? 

A.  Well,  of  coui*se,  they  were  interested  in  get- 
ting Woodbury  down  some  on  the  price.  They 
wanted  to  get  him  down  some  on  the  price.  We 
discussed  it  for  quite  a  little  while,  and  like  Mr. 
Woodbury  said  first,  I  am  very  positive  he  asked 
me  if  Mr.  Woodbury  would  rent  the  place,  and  we 
even  asked  Mr.  Woodbury  if  he  thought  he  might 
rent  it  for  a  year. 

Q.     What  did  Mr.  Woodbury  say  to  that? 

A.  No,  he  wanted  to  sell  it  and  get  his  money 
out. 

Q.  Go  nhead  and  tell  us  what  the  general  con- 
versation was. 

A.  Well,  wo  talked  a])out  the  price,  and  I  told 
fli(^m,  of  \^^)l]  course,  T  said,  "I  have  it  listed  for 
$38,000.  Tf  you  can  do  any  1)etter  with  Woodbury, 
it  is  nil  rii^^ht  with  nie/'  T  told  them  that  coming 
out.  Tie  then  talked  to  Woodbury  and  tried  to  get 
him  down  in  price.  Tt  was  getting  along  to  11 
o'clock  at  that  time,  or  11:30.  At  the  time  we  didn't 
couio  to  any  complete  agreement  as  to  the  price,  and 
T  to1(]  Mr.  Woodbury,  "Well,  I'll  take  these  folks 
into  town  and  buy  th(Mn  lunch,  and  we  will  come 
back  out  nftor  lunch  and  talk  to  vou." 
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Q.  Was  there,  during  that  conversation,  any 
discussion  of  the  contract  with  Jannsen? 

A.    At  all  times. 

Q.     Having  reference  particularly  to  that  day? 

A.    Yes. 

Q.     What  was  that  conversation? 

A.  Well,  how  much  he  had  to  pay  on  that  con- 
tract, what  time  of  the  year  it  come  due,  and  what 
the  interest  w^as,  and  all  to  that  effect. 

Q.  And  was  that  discussed  between  the  Cler- 
monts  and  Woodbury  and  yourself?  A.     Yes. 

Q.  Was  it  referred  to  at  any  time  as  a  mort- 
gage? A.    No,  I  made  that  mistake. 

Q.     I  am  talking  about  this  conversation. 

A.     No,  never  as  a  mortgage. 

Q.  Was  there  any  discussion  at  that  time  when 
you  were  with  [158]  Woodbury  in  the  field  about 
the  water? 

A.  Yes,  we  talked  about  water,  him  and  Mr. 
Clermont  talked  about  water. 

Q.    Did  you  hear  that  conversation? 

A.    Yes. 

Q.  And  did  he  make  any  inquiry  as  to  the  cost 
of  water  charged  against  the  land? 

A.  I  think  it  was  discussed  at  approximately 
$4.00  an  acre,  $4.10,  something  like  that.  I  think 
T  told  him  $4.00  an  acre. 

Q.  I)id  you  hear  any  conversation  or  any  dis- 
cussion about  construction  charges  at  that  time? 

A.     Yes,  it  seemed  to  me  like  they  did. 

Q.     Now,  you  testified — was  there  anything  else 
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in  that  conversation  you   now   recall   dcaliiii::   with 

this  geiKM'al  matter  of  tlie  negotiations? 

A.  Well,  I  believe  there  was  something  men- 
tioned that  they  didn't  want  to  move  on  until  fall, 
and,  of  course,  I  told  him  ^'You  are  entitled  to  a 
share  of  the  crop  if  you  are  not  going  to  move  on 
until  fall  if  you  buy  it  now,"  and  I  did  hear  Mr. 
Woodbury's  testimony  here  a  minute  ago  regard- 
ing taxes.  We  write  all  of  our  taxes — that  place 
was  sold  in  May.  Any  taxes  up  through  1953  would 
have  to  be  paid  by  Mr.  Woodbury. 

Q.     Up  to  1953?  A.     That's  right. 

Q.     Now,  you  went  to  town  with  the  Clermonts? 

A.     Yes,  sir. 

Q.  Any  discussions  between  you  and  the  Cler- 
monts on  the  trip  to  town  and  back  at  lunch  time 
about  the  deal? 

A.  Yes,  sure  there  was;  there  w^as  conversation 
about  how  much  we  could  g(^t  Woodbury  down,  and 
T  told  him  it  didn't  make  no  difference  to  me.  Tf 
h(^  could  have  bought  it  for  $32,000,  I  would  have 
got  fiv(^  ]^erceut  commission.  I  told  him  T  didn't 
think  he  would  come  down  nuich  and  to  try  him  for 
$3(),000,  and  Mr.  Clermont  seemed  to  b(^  pretty  well 
satisfied  on  $36,000. 

0.  Any  discussion  at  that  time  concerning  the 
conlract  with  Jannsen? 

A.  Oh,  we  was  referring  to  that  at  all  times, 
how  much  the  ])ayments  would  hv  and  the  iutcT-est, 
that  was  mv  main   sellinu'  ])oint,  that  contract   for 
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three  percent  inti^rest.   You  know,  I  wrote  that  con- 
tract, too. 

Q.     The  contract  with  Jannsen? 

A.     Yes,  sold  him  that  place. 

Q.     When  you  say  you  wrote  it,   I   understand 
some  attorney  wrote  it,  is  that  rights  A.     Yes. 

Q.    You  came  back  out  to  the  Woodbury  place,  is 
that  true?  A.     Yes. 

Q.     A  conversation  then  occurred  in  front  of  the 
Wood])ury  home  with  the  Clermonts?  [160] 

A.     In  the  car,  yes. 

Q.     Mr.  Woodbury  was  present?  A.    Yes. 

Q.     Can  you  tell  us  what  that  conversation  was? 

A.  After  we  drove  out,  we  were  satisfied,  they 
were  satisfied  they  were  going  to  take  the  place  if 
Mr.  Woodbury  would  come  down  in  price  to  $36,- 
000  and  give  them  half  the  hay,  one-third  of  the 
grain,  and  one-third  of  the  peas,  and  we  drove  up 
and  Mr.  Woodbury  come  out,  and  I  told  Mr.  Wood- 
])ury,  I  said,  "We  have  agreed  to  pay,  if  you  let 
lis,  we  will  take  it  for  $36,000  and  let  him  have  one- 
third  of  the  grain,  one-third  of  the  peas,  and  half 
the  hay.  T  believe  we  can  get  Mr.  Clermont  to  pay 
half  of  the  taxes.'-  So,  Woodbury,  he  jumped  at 
me  right  away.  He  said,  *'No,  if  Mr.  Clermont  buys 
tliis,  he  is  going  to  pay  all  the  taxes,"  so  we  talked 
about  that  a  few  minutes.  Mr.  Clermont  agreed 
to  purchase  the  place  and  pay  all  the  taxes. 

Q.  You  heard  Mr.  Woodbury's  testimony  that 
aftc^r  that  conversation,  you  went  in  the  house,  is 
that  correct?  A.     That's  right. 
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Q.  Was  his  testimony  correct  that  you  had 
agreed  then,  or  they  liad  agreed,  to  go  ahead  with 
the  dean 

A.  We  sold  it  outside  and  went  in  there  to  draw 
up  tlie  ])apers  in  the  house. 

Q.  When  you  went  into  the  house,  was  there 
any  discussion  [161]  of  the  Jannsen  contract? 

A.     Oh,  yes. 

Q.     Tell  us  what  that  was. 

A.  Well,  we  told  him  we  would  give  him  this 
contract,  and  I  asked  him  if  he  wanted  to  go  over 
the  contract. 

Q.     You  are  referring  to  the  Jannsen  contract? 

A.  The  Jannsen  contract.  He  said,  **No,"  he 
said,  ^^I  don't  believe  I  would  care  to  look  over  the 
contract  now  if  that  is  the  balance  due  on  the  con- 
tract," and  I  i)ut  it  in  $16,200,  the  balance  due  on 
the  contract,  payable  $1,000  a  year,  three  percent 
interest.  That  was  the  way  he  purchased  the  place. 
That  is  all  Mr.  Clermont  was  interested  in. 

Q.     Did  he  look  at  the  Jannsen  contract? 

A.  No.  I  asked  him  if  he  wanted  to  look  at  it. 
He  said,  ^^No." 

Q.  Was  there  anything  said  at  that  time  about 
the  abstract? 

A.  Xo,  I  don't — well,  yes,  I  believe  Mr.  Cler- 
mont brought  up  about  the  abstract,  but  any^vay, 
I  told  him,  '^You  have  nothing  to  worry  about  the 
abstract.  This  umu  Jamisen  got  $1(),200  coming. 
If  lu^  cniTt  give  you  an  al)stract,  you  don't  pay 
him." 
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Q.     Was  that  said  to  Mr.  Clermont? 

A.    Yes. 

Q.     It  was  said  then,  at  that  time? 

A.     Yes.  [1()2] 

Q.     AVhat  was  his  answer  to  that? 

A.     It  was  all  right  with  him. 

Q.  Was  there  ever  at  any  other  time  any  dis- 
cussion about  the  abstract? 

A.  No,  I  don't  believe  so.  Of  course,  you  see, 
what  we  figured,  we  figured — on  all  my  deals  as  a 
rule,  we  don't  come  out  with  the  abstract  on  the 
first  down  payment 

Mr.  Erickson:    I  believe  that  may  be  stricken. 

Court:  It  is  stricken.  We  don't  care  what  you 
do  on  all  your  deals.  We  want  to  know  what  you 
did  on  this  deal. 

Q.  Now,  what  further  conversation  took  place 
there  during  the  time  the  contract  was  being  fixed 
up  about  what  the  deal  was? 

A.     I  didn't  get  that. 

Q.  Well,  I  wanted  to  get  at  the  full  conversa- 
tion that  took  place  at  the  time  you  were  fixing  up 
this  contract,  which  was,  in  this  case,  in  the  house, 
and  was  there  any  further  discussion  about  the 
Jannsen  contract  or  the  Federal  Land  Bank  mort- 
gage, or  anything  else? 

A.  No,  we  found  out  what  balance  was  due  on 
tlie  Federal  Land  Bank  mortgage,  and  approxi- 
Tnately  tlie  balance  due  to  Jannsen.  It  would  have 
1')een — naturally  if  it  was  $100  over  or  anything, 
lie  had  agreed  to  buy  the  place  for  $38,000,  and  he 
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paid  down  so  much  money.    That  is  all  Woodbury 

could  get  anyway. 

Q.     You  mean  $36,000?  [163] 

A.     That's  light. 

Q.  You  heard  Mr.  Woodbury's  testimony  that 
he  said  to  Clermont  at  the  time  that  he  wanted  his 
money  out?  A.     That's  right. 

Q.  To  be  out  of  the  deal.  Do  you  recall  any  con- 
versation like  that?  A.     Yes. 

Q.     What  was  that  conversation? 

A.  They  talked  about  it  and  Woodbury  told  him 
he  wanted  all  his  money,  but  at  that  time  Mr.  Cler- 
mont didn't  seem  to  be  wanting  it  for  any  less;  he 
seemed  to  have  that  much  money. 

Court:    Let's  take  a  little  recess  and  maybe  they 
will  have  this  noise  stopped.    Court  will  stand  in 
recess  until  quarter  of  four. 
(10-minute  recess.) 

Q.  Calling  your  attention  again  to  the  conver- 
sation you  have  been  i-eiating  that  occurred  in  the 
Woodbury  house  when  this  contract  w^as  fixed  up, 
this  contract  or  document  is  a  printed  foiTn,  is  it 
not?  A.     That's  right. 

Q.  And  it  is  a  foi-m  generally  used  by  you  in 
your  ])usiness?  A.     Yes. 

Q.  Now,  there  is  in  the  contract — I  have  for- 
gotten the  exhibit  number  of  that — I  think  it  is  this 
document,  it  is  Plaiuliffs'  Exhi])it  3.  T  sliow  you 
tliis  instrument.  You  will  [KU]  notice  the  language 
down  tluu'c  in  the  ])aragraph  which  is  marked  **2," 
* 'Contract   Hu"  deed."    You   W(Ut   tlie   one  that   put 
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that  language  in,  were  you  not?    Your  answer  is 

yes  ?  A.     Yes. 

Q.  At  the  time  of  this  conversation  was  there 
anything  said  about  when  that  contract  for  deed 
was  to  be  prepared? 

A.     Whenever  he  come  back  with  the  money. 

Q.     What  was  the  full  discussion  about  that? 

A.  Well,  he  told,  he  said  that  he  didn't  know 
how  long  it  would  be,  and  then  Woodbury  asked — 
he  kept  on  saying  10  days  would  be  long  enough,  he 
would  have  the  money  by  10  days,  so  Woodbury 
told  him  he  could  have  longer  if  he  wished,  so  we 
agreed,  I  believe,  on  30  days. 

Q.  And  did  you  discuss  the  nature  of  the  in- 
strument you  were  going  to  prepare  pursuant  to 
that  paragraph  of  the  contract? 

A.     Assignment  of  the  Jannsen  contract. 

Q.     Was  that  specifically  discussed? 

A.    Yes,  sir. 

Q.     Just  how  specifically,  what  was  said? 

A.  Well,  when  he  come  back  with  the  money, 
then  we  would  go  down  to  an  attorney,  to  Wood- 
bury's attorney,  and  Mr.  Woodbury  then  would 
give  him  an  assignment  of  this  contract  which  he 
was  taking  over,  and  that  was  really  why  I  put  con- 
tract for  deed.  He  was  just  getting  a  contract  for 
deed  and  he  was  assuming  this  contract  for  deed. 

Q.  You  were  the  one  that  put  the  word  "mort- 
gage" in  in  reference  to  the  Jannscai  transaction, 
are  you  not,  Mr.  ITagarty? 

A.     Yes,  T  made  the  mistake.    T  should  have  said 
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moi-tgagc*  to  the  Federal  ].and  Bank  and  contract 

to  Jannsen. 

Q.  Was  there  any  discnssion  with  Clermont  in 
which  the  Jannsen  transaction  was  referred  to  as 
anythinoj  but  a  contract  for  deed? 

A.     Never  in  my  presence. 

Q.  Was  there  any  discussion  with  you  and  Cler- 
mont or  you  and  Woodbury  about  this  instrument 
at  the  time  it  was  signed,  particularly  with  rela- 
tion to  the  matter  of  the  mortgage  to  Bernliard 
Jannsen  referred  to  there? 

A.     Repeat  that,  please,  I  didn't  hear. 
(Question  read  back  by  reporter.) 

A.     What  do  you  mean. 

Q.  Did  you  discuss  the  use  of  the  word  "mort- 
gage" in  this  instrument? 

A.  Never  was  brought  up.  I  didn't  know  I  had 
it  in  tliere  until  after  this  suit  was  brought. 

Q.  N(nv,  you  have  heard  the  testimony  as  to  the 
payuKMit  by  Clermont  of  $5,000  and  that  you  re- 
ceived $1,000  of  that  money,  is  that  correct? 

A.     Yes. 

Q.  That  was  paid  to  you  as  part  of  your  com- 
mission on  the  sale?  [1^8] 

A.  As  a  rule,  we  take  all  of  our  commission,  but 
I  was  sure  of  the  deal,  and  T  just  figured  T  would 
take  $1,000,  aiul  as  long  as  he  was  coming  ))ack  in 
a  couple  of  weeks,  T  would  get  the  i*est  of  the 
money.    T  should  have  tnlc(Mi  it  all. 

Q.     You  did  crot  $1,000?  A.     Yes. 

O.     Yon    rotnined    tlipf    $1,000?  A.     Yes. 
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Q.    Your  answer  is  yes?  A.    Yes,  sir. 

Q.  Did  you  have  any  further  conversation  with 
Clermont  after  this  deal  was  closed  and  the  money 
was  paid  concerning  this  proposition,  this  land? 

A.  Yes,  Mr.  Clennont  came  back  to  see  me  in 
a  couple  of  weeks  later,  I  believe.  He  came  back 
to  the  house  to  see  me  and  as  I  recall,  he  came  in. 
I  thought  he  was  there  with  the  money  ready  to 
go  to  Hamilton  to  fix  up  the  papers,  you  see.  In- 
stead of  that,  when  he  came  back,  he  said  he  didn't 
think  he  would  go  through  with  the  deal. 

Q.     Did  he  tell  you  that?  A.     Yes,  sir. 

Q.    Who  was  present  when  he  told  you  that? 

A.  Nobody.  My  wife  wasn't  home.  He  was  all 
alone  that  day. 

Q.     Was  anything  further  done  at  that  time? 

A.  Xo.  I  told  him  to  go  out  and  see  Mr.  Wood- 
bury. It  was  [167]  all  right  with  me  if  Woodbury 
wanted  to  give  him  his  money  back.  It  was  all 
right  with  me,  because  I  sold  the  place. 

Q.  You  have  testified  you  have  been  in  the  real 
estate  business  for  sometime  and  handled  a  consid- 
erable amount  of  property  in  the  Bitterroot.  Had 
you  been  in  the  real  estate  business  before  that 
time?  A.     Five  years  in  Miles  City. 

Q.  Turning  to  May  2,  1953,  what  can  you  tell 
nie  as  to  the  general  value  of  Ranch  properties  in 
tlie  Bitterroot? 

Mr.  Rimel :  Objected  to  as  being  immaterial  and 
irrelevant. 
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Court:  This  is  aloiip,'  the  line — the  loss  that  was 
sustained  ? 

Mr.  Erickson:     Yes. 

Court :    Ovemiled. 

A.  Well,  of  course,  tlie  Inisiness  fell  off  an  awful 
lot  now  in  sales.  All  realtors  will  tell  you  that 
there  is  few  places  selling,  but  the  ones  that  sell 
are  not  getting  the  asking  price  they  did  before. 

Q.  With  relation  to  May  2nd,  would  you  say 
from  your  experience  as  a  realtor  and  l)eing  actively 
engaged  in  the  business,  that  the  price  of  this  Jann- 
sen  property  fairly  well  reflected  its  valuation  as 
of  that  time? 

Mr.  Rimel :    Objected  to  as  leading. 

A.     It  went  down  considerably.  [168] 

Court:     It  shortens  matters  up  considerably. 

Q.  You  didn't  answer  the  question.  My  ques- 
tion w^as,  Mr.  Hagarty,  was  the  asking  price  or  the 
price  of  the  Jannsen  j)roperty  on  May  2nd,  would 
that  generally  reflect  the  level  of  prices  then? 

A.     Yes,  I  would  say. 

Q.  Now,  since  that  time,  what  can  y(Mi  say  as 
to  the  vah.H^  of  similar  ranch  properties  in  the  Bit- 
terroot  ? 

A.  Well,  that  would  be  a  very  hard  question 
for  me  to  answer. 

Q.  r>ut  with  relation  to  May  2,  1953,  are  they 
up  or  down? 

A.  Xaturally,  we  all  know  they  are  off  20  per- 
cent anyway. 

Q.     TIow  much? 
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A.     Twenty  percent,  anyway. 

Q.     How  do  you  know  they  are  that  much  off? 

A.  For  other  pkices  adjacent  to  this  ranch  I 
liave  sold  for  five  or  six  thousand  dollars  under  the 
listed  price  this  last  year. 

Q.     Was  that  the  price  listed  in  May,  1953? 

A.     Yes,  back  in  there. 

Q.  Can  you  give  us  specific  examples  of  places 
you  have  sold  in  the  immediate  vicinity? 

A.  I  sold  the  place  adjacent  to  this  Jannsen 
farm  we  are  talking  about,  the  place  adjoining  him 
on  the  west.  I  had  that  listed  for  $35,000  early  in 
the  s])ring,  and  I  finally  [169]  sold  it  last  fall  for 
$28,000. 

Q.  When  you  say  it  was  listed,  is  that  just  some- 
body's idea  of  what  they  had  hoped  to  get,  or  would 
that  have  been  the  fair  value  at  that  time? 

A.  You  don't  know.  These  prices  owners  put  on 
there,  of  course,  they  are  putting  on  too  high  prices, 
I  know  that. 

Court :  I  don't  think  we  need  proceed  any  further 
with  this,  it  doesn't  mean  anything. 

Mr.  Erickson :  I  am  trying  to  elicit  from  the  wit- 
ness that  the  value  of  land  is  lower  now. 

Court :  He  says  he  has  to  sell  at  lower  prices  than 
the  listed  prices.  That  doesn't  give  us  any  informa- 
tion at  all,  no  basis  to  find  any  fact. 

Q.  Have  you  bought  and  sold  land  in  the  vicinity 
of  the  Jannsen  property  at  or  around  May,  1953  ? 

A.     Yes,  T  sold  a  200  acre  farm  in  therc^ 
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Q.  Have  you  had  occasion  to  resell  that  farm 
since  May,  1953?  A.    Yes. 

Q.  Can  you  tell  us  what  the  property  sold  for 
when  you  sold  it  around  May,  1953? 

Mr.  Rimel:  Objected  to  as  irrelevant  and  im- 
material. 

Court :    Sustained. 

Mr.  Erickson:  May  it  x^l^ase  your  Honor,  in  an- 
ticipation of  the  objections,  I  have  gone  in  a  little 
bit  into  the  matter  [170]  of  how  I  was  going  to 
prove  the  difference  in  value,  and  the  general  rule 
in  Jones  on  Evidence,  and  also  in  the  Cyclopedia  of 
Trial  Practice  is  that  you  may  prove  value  of  prop- 
erty by  comparison  between  the  sale  price  at  a 
certain  date  and  a  later  sale  price,  or  by  evidence  of 
specific  sales,  or  by  expert  testimony  of  the  witness, 
and  it  is  for  that  reason  that  I  am  asking  to  develop 
this  line  of  testimony. 

Court:  Well,  you  haven't  proceeded  on  that  line 
at  all.  You  have  asked  this  man  if  he  sold  another 
farm  somewhere  near  or  adjacent  to  it,  and  he  said 
yes  that  he  sold  it  for  more  one  time,  or  he  is  going 
to  testify  he  sold  it  for  more  in  1953  than  he  could 
sell  it  for  in  1954,  I  suppose.  That  doesn't  fulfill  the 
requirements. 

Mr.  Erickson:  The  rule  is  if  you  liav(^  (^'idence  of 
sales  of  similar  ])rop(n'ty  \u  tlie  imuKYliato  vicinity 
that  you  may  tlicn  introduce  it  to  ])rove  value.  I  may 
not  hav(^  laid  a  sufficient  fouTidation. 

Court:  You  may  use  it  to  show  the  qualification 
of  tlie  witness  to  testify  as  to  value  if  you   ]U'ove 
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tliat  it  is  a  similar  piece  of  property,  and  the  sale 

was  conducted  under  the  same  general  conditions. 

There  is  just  no  foundation  for  the  testimony  so  far. 

Q.  Now,  this  piece  of  property  you  are  about  to 
testify  to,  what  piece  of  property  is  that? 

A.     Which?  [171] 

Q.     That  you  have  sold? 

A.     That  was  the  Cranz  place. 

Q.  Where  al:>outs  is  it  with  relation  to  the  Jann- 
sen  place? 

A.     Well,  it  borders  it  on  the  west. 

O.     What  is  the  nature  of  that  farm? 

A.     Practically  the  same  as  the  Jannsen  place. 

Q.     Is  it  irrigated  land? 

A.     I  believe  about  the  same. 

Q.     How  much  irrigated  ? 

A.     About  120  acres,  I  believe. 

Q.     Is  it  under  the  same  ditch?  A.     Yes,  sir. 

Q.     ^Yliat  are  the  improvements  on  it? 

A.     The  improvements,  I  would  say,  are  fair. 

Q.  How  do  they  compare  with  the  improvements 
on  the  Jannsen  property? 

A.  Well,  they  had  a  new  house  on  it ;  pretty  well. 
Woodbury's  outer  buildings,  barns,  were  much 
better  than  on  the  other  place. 

Q.  So  your  testimony  is  that  the  property  would 
be  substantially  or  very  much  the  same? 

A.     I  would  say. 

Q.     Xow,  when  did  you  sell  the  Cranz  place  first? 

A.     I  sold  that  in  April,  I  believe,  of  1953. 

Q.     And  how  was  that  sold,  was  it  a  forced  sale. 
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or  did  you  [172]  go  out  and  sell  it  just  as  you  did 

the  Jannsen  property? 

A.     No,  no,  just  got  it  listed  and  sold  it. 

Q.     To  whom  did  you  sell  that  property? 

A.     A  fellow  by  the  name  of  Rancier. 

Q.  Was  it,  were  the  terms  of  the  sale  measurably 
different  than  the  terms  of  this  sale? 

A.     A  smaller  down  payment. 

Q.  Was  it  sold  also  on  a  contract  for  deed  propo- 
sition ?  A.     Yes. 

Q.  What  was  the  price  you  sold  it  for  in  April, 
1953? 

A.     I  sold  it  in  April,  1953,  for  $28,000. 

Q.     In  April,  1953?  A.     Yes. 

Q.     You  said  yes?  A.     Yes. 

Q.     Now,  have  you  since  sold  that  property  again  ? 

A.     Yes,  last  fall. 

Q.  And  you  sold  it  then  as  agent  of  Rancier,  is 
that  correct?  A.     Yes. 

Q.  Was  that  a  sale  in  the  normal  course  of  busi- 
ness? A.     Yes. 

Q.  Do  you  know  whether  or  not  it  was  a  forced 
sale  so  far  as  Rancier  was  concerned,  that  he  was 
in  distress  or  anything  when  the  sale  was  made? 

A.  No,  T  wouldn't  say  that;  no,  I  don't  think 
so.  [1731 

Q.  1  r  it  WPS,  you  wc^uldiTt  know  aiiythi]i,u-  about 
it,  are  you  saying  that? 

A.     W(01,  T  wouldn't  care  to  disclose. 

]\lr.  Kiin(^l:    AVhat  was  that  last? 

(^)urt:     ITe  W(--u.l(liri  cnri^  to  disclose. 


\ 
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Q.  Did  you  offer  that  place  for  sale  for  any  con- 
siderable period  of  time  before  it  sold? 

A.  Yes,  I  had  it  quite  a  little  while,  approxi- 
mately two  or  three  months. 

Q.  Did  you  show  the  property  to  more  than  one 
buyer?  A.     Yes. 

Q.     How  many  about? 

A.     Probably  eight  or  10. 

Q.     You  finally  sold  it,  is  that  true? 

A.     Yes. 

Q.     What  was  the  price  you  received? 

Mr.  Rimel:    I  didn't  get  the  date  of  the  sale. 

A.  I  am  pretty  sure  without  checking  into  my 
]}ooks,  I  believe  it  was  April,  1953,  I  wouldn't  want 
to  say  for  certain  as  to  the  exact  date. 

Q.     That  was  the  first  sale?  A.     Yes. 

Q.  We  are  talking  about  the  second  sale.  When 
did  that  occur? 

A.     About  the  20th  of  November  last  year.  [174] 

Q.     Of  1953?  A.    Yes. 

Q.  The  witness  indicates  ^^Yes",  Mr.  Reporter. 
Now,  for  how  much  was  it  sold? 

Mr.  Boone:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  no  proper  foundation  having 
been  laid. 

Court:  Sustained.  He  testified  in  the  first  place, 
counsel,  to  a  general  conclusion  that  the  ranch,  that 
the  property  he  sold  w^as  similar  to  this  other,  but 
tliat  kind  of  testimony,  that  expert  testimony,  should 
be  ])ased  upon  facts  as  to  the  kind  oi'  land,  the  sit- 
uation of  the  land,  what  it  raises.  This  calls  for  ex- 
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pert  testimony,  a  conclusion  based  upon  facts  that 
we  can  rely  upon,  not  upon  his  general  conclusion 
that  it  was  the  same.  Then,  he  goes  along  further 
and  says,  '^Well,  I  don't  want  to  tell  you  the  circum- 
stances under  which  it  was  sold,  I  don't  care  to  dis- 
close that."  So,  we  can't  use  it  at  all. 

Mr.  Erickson:  I  believe  your  Honor  may  have 
overlooked  the  fact  I  asked  him  how  long  he  had  it 
listed,  how  many  people  it  was  shown  to.  I  think 
that  might  overcome  his  failure  to  disclose. 

Court:  I  don't  think  it  does.  I  wouldn't  be  in- 
terested in  this  sale  under  these  circumstances,  a 
failure  to  give  us  facts  from  which  it  could  be  rea- 
sonably found  that  these  were  similar  pieces  of  land 
in  tlie  same  locality,  and  the  same  [175]  crops  and 
so  forth,  and  particularly  then  when  he  comes  along 
and  says  there  are  some  things  in  connection  with 
t]i(»  sale  he  wouldn't  want  to  disclose  to  the  Court. 
We  can't  consider  it  at  all,  so  let's  proceed  to 
another  matter. 

Q.  Mr.  Hagarty,  ])ased  on  your  ex])erience  in 
this  business,  you  have  alr(\ady  testificMl,  T  l^elieve, 
that  the  values  of  property  in  tlio  immediate  vicin- 
ity of  the  Jannsen  property,  and  by  I'eason  of  your 
evperience,  you  estimate  to  l)e  down  20  percent  over 
wliiit  tlH\v  wei'e  in  May,  1952,  is  that  a  correct  state- 
ment ?  A.     Yes. 

Q.  And  is  the  market  for  similar  ranches  at  the 
momcMit  good,  bad,  indifferent,  or  what  liavi^  you 
to  sav  as  to  that?  A.     Xot  verv  c:ood. 
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Q.     Is  there  much  property  moving  down  there? 

A.     Not  very  much,  no. 

Mr.  Erickson:  I  wonder  if  I  may  have  a  few 
minutes,  your  Honor,  to  discuss  with  the  witness 
the  matter  of  these  similar  sales,  because  I  feel  they 
may  be  important  to  me.  I  thought  I  had  all  the  in- 
formation I  needed  from  the  witness,  but  apparenty 
not.  He  has  the  facts  for  various  other  sales.  I  would 
like  to  take  a  look  at  them  to  be  sure  I  haven't  over- 
looked them. 

Court :    Very  well.  Court  will  stand  in  recess  until 
quarter  after  four.   [176] 
(10-minute  recess.) 

Q.  Calling  your  attention  now,  Mr.  Hagarty,  to 
the  Jannsen  property,  based  on  your  experience  in 
the  real  estate  business  and  the  fact  you  have  been 
down  there  for  a  number  of  years  and  are  familiar 
with  the  area,  do  you  have  an  opinion  as  to  what 
the  value  of  the  Jannsen  place  is  today  compared 
with  its  value  on  the  market  in  May,  1953? 

A.     I  would  say  off  about  20  percent. 

Q.  Just  a  minute,  just  answer  the  question  yes 
or  no.  A.     Yes. 

Q.    What  is  your  opinion? 

Mr.  Boone:  Objected  to  on  the  ground  the  wit- 
ness has  not  shown  himself  qualified  as  an  expert. 

Court:  He  has  testified  he  has  been  in  the  real 
estate  business  down  there  buying  and  selling  ranch 
properties  to  the  extent  of  half  a  million  dollars  a 
yeai-  over  a  period  of  time  of  five  or  six  years,  and 
he  has  also  testified  generally  that  he  is  familiar 
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witli  the  market  valiu^  of  lands  in  the  ai'ca.  What 

further  ([ualifications  do  you  think  is  necessary? 

Mr.  Boone:  I  think,  your  Honor,  that  he  has  to 
base  it  on  experience  of  other  transactions,  other 
sak^s,  and  so  on.  I  don't  think  he  can  testify  to  the 
value  with  respect  to  one  piece  of  i)roperty.  It  may 
])e  u])  or  down  with  relation  to  other  transactions  he 
has  handled. 

Court :  That  is  somethinp^  you  can  cross  examine 
him  on,  [177]  but  I  think  to  qualify  2:enerally,  T 
think  that  he  has,  of  course,  to  possess,  to  show  spe- 
cific transactions,  not  to  show  the  value  of  this  prop- 
erty, but  to  show  his  knowledg'e  of  the*  property  or 
properties  generally  and  his  familiarity  with  the 
market  in  the  community.  He  can  reflate  50  or  100 
sales,  not  to  show  the  value  of  this  property,  but  to 
show^  he  has  been  selline^  ])roperty;  but  I  think  that 
the  witness  has  qualified  sufficiently  to  answer  the 
question.  The  objection  is  overruled. 

Mr.  Erickson:  That  is  the  view  T  tak(^,  your 
Honor.  I  was  really  trying  to  qualify  the  witness 
by  this  discussion  of  other  sales. 

Court:  Yes,  you  can  show  other  sales  just  to  tlie 
(^xt(^nt  of  showing  he  has  dealt  in  property,  not  to 
prove  the  value  of  this  property.  You  show  tliose 
sales  to  show  his  experience,  but  when  you  start  to 
introduce  the  evidence  to  prove  the  value  itself, 
those  sy)ecific  sales  can  only  be  introduced  under 
particular  circumstances,  and  the  details  are  im- 
j)ort;)n1   that  werc^  not  disclosed  here. 

Mr.  Erickson :     Tf  there  is  a  question  as  to  the 
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qualification  of  i\w  \vitncss,  tlio  extent  of  his  ex- 
l)erience  would  indicate  the  degree  of  his  qualifica- 
tions. 

Court:  That's  right.  They  can  cross  examine 
further  on  that  line  if  they  wish.  Proceed. 

Q.  Mr.  Hagarty,  you  heard  Mr.  Woodljury's 
testimony  that  he  [178]  had  listed  the  property 
again,  is  that  correct?  A.     Yes. 

Court:  He  didn't  answer  that  first  question.  He 
answered  yes. 

Witness:  I  was  going  to  say  about  20  per  cent. 
That  is  what  I  was  going  to  say. 

Court:  Is  that  an  answer  to  the  question?  I  am 
not  sure.  That  answer  was  stricken  at  that  point. 
Now  you  may  answer  the  question. 

Mr.  Erickson:  I  believe  the  record  will  show  he 
said  yes,  and  I  said  then  what  is  your  opinion  as  to 
the  value  of  the  Jannsen  place  today  as  compared 
with  May,  1953?  A.     About  20  percent. 

Q.     Off.  A.    Yes. 

Q.  You  heard  Mr.  Woodbury  testify  as  to  his 
listing  the  property  with  you  again,  is  that  your 
recollection  of  the  matter?  A.    Yes. 

Q.     About  when  was  that? 

A.  Well,  that  was  a  couple  of  months,  I  imagine, 
a  couple  of  months  after  he  got  into  this  deal,  but 
I  never  did  do  much  on  it  because  the  place  was — 
I  didn't  know  for  sure  if  he  could  sell  it  or  not. 

Q.     Did  he  express  that  view  to  you?  [179] 

A.    Yes. 

Mr.  Erickson:    That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Boone) :  How  much  real  estate  have 
you  sold  in  1954? 

A.     I  have  sold  a])out  $225,000. 

Q.     How  much  did  you  sell  in  1953  ? 

A.     $480,000,  approximately. 

Q.  You  mentioned  to  us  when  talking  about 
values  in  the  Bitterroot  today  that  prices  were  off 
about  20  percent  of  prices  that  were  listed  with  you, 
is  that  right?  A.     That's  right. 

Q.  In  other  words,  you  are  basing  that  20  per- 
cent on  what  people  come  in  and  list  property  for 
as  to  what  you  are  able  to  sell  it  for? 

A.     That's  right. 

Q.  So,  your  conclusion  on  depreciation  in  value 
is  based  upon  the  difference  between  the  listing  price 
and  the  selling  price?  A.     That's  right. 

Q.  And  that  is  your  sole  conclusion  and  sole 
basis  for  your  expression  of  your  opinion  here  ? 

A.     That's  right. 

Mr.  Boone:  We  now  move  to  strike  all  tlie  testi- 
mony this  [180]  witness  has  given  with  respect  to 
values,  your  Honor. 

Court:  I  don't  think  the  motion  to  strike  is 
proper,  but  the  witness'  conclusion  in  tlie  light  of 
his  testimony  will  be  weighed. 

Q.  Now,  you  have  mentioned  that  in  your  ex- 
perience as  real  estate  agent,  you  have  been  using 
the  form  of  agreement  which  was  used  in  this  case? 

A.    Yes. 

Q.     And  I  take  it  that  in  handling  real  estate,  too, 
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Mr.  Hagarty,  you  try  to  be  cautious? 

A.    That's  right. 

Q.  You,  I  assume,  would  want  the  parties  to 
know,  the  seller  and  buyer,  the  terms  on  which  the 
property  is  being  sold  and  purchased? 

A.    That's  right. 

Q.  And  it  is  your  desire  in  handling  transactions 
like  that  one  to  make  sure  your  contract  or  your 
agreement  that  you  prepare  reflects  correctly  the 
agreements  of  the  parties?  A.     That's  right. 

Q.  And  you  do  take  care  in  drawing  your  con- 
tracts that  way,  I  take  it? 

A.  Well,  I  make  a  little  mistake  once  in  awhile 
like  on  that  mortgage. 

Q.  But  you  use  caution  to  try  and  see  your  agree- 
ments properly  reflect  the  agreement  of  the  parties  ? 

A.    That's  right. 

Q.  I  also  take  it  in  handling  real  estate  trans- 
actions, you  want  to  have  people  read  contracts  or 
agreements  before  they  are  signed? 

A.     They  have  that  right,  surely. 

Q.  You  recommend  that,  don't  you,  to  where 
they  know  what  is  in  the  agreement? 

A.  I  generally  always  take  the  form  out  and 
.srive  it  to  them,  give  each  of  them  a  copy  to  lool: 
over  first  ])efore  they  sign  it,  as  a  rule. 

Q.     That  is  after  the  form  is  filled  in  ? 

A.    Yes. 

Q.  T  take  it  you  followed  that  same  practice  in 
this  particular  case  between  the  Woodburys  and 
Clermonts? 
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A.  As  I  recall  it,  in  the  Woodbury  case,  I  didn't 
have  a  typewriter  with  me  that  day,  and  I  wrote 
that  out  in  lon^  hand,  and  I  handed  it  to  Mrs.  Cler- 
mont. I  can't  say  whether  Mr.  Clermont  read  the 
contract  or  not,  but  I  handed  Mrs.  Clermont  one, 
and  I  don't  just  recall  at  this  time  if  I  handed  Mr. 
Woodbury  a  copy  of  that  or  not,  to  be  positive. 

Q.  You  do  recall  making  that  up  in  three  copies, 
don't  you?  A.    Yes. 

Q.  And  you  heard  Mr.  Woodbury  testify  that  he 
got  one  copy?  A.     Yes. 

And  the  Clermonts  one  copy,  and  you  had  a  copy  ? 

A.    Yes. 

Q.  So,  there  were  three  copies  of  it.  Now,  isn't 
it  your  testimony  now  that  you  handed  a  copy  to 
the  Woodburys  and  a  co])y  to  the  Clemionts  to  read 
before  it  was  signed? 

A.  I  just  don't  quite  remem])er.  As  a  practice 
that  is  the  way  I  do,  but  T  just  don't  quite  recall 
there  whether — I  just  can't  remember  for  sure  how 
I  did  that,  but  T  remember  Mrs.  CleiTnont  reading 
a  copy  of  it,  handing  her  one.  I  don't  remember  Mr. 
Clermont  did. 

Q.  Do  you  remember  handing  Mr.  Woodbury  a 
copy  and  having  him  read  it? 

A.  I  will  tell  you,  to  be  honest  with  you,  T  handed 
him  a  copy.  T  couldn't  swear  if  he  read  it. 

Q.    You  did  hand  him  a  copy? 

A.  T  am  positive  I  handedjiim  a  copy  when  I 
tore  thcni  out. 

Q.     Did  h(^  look  at  it?  A.     T  couldn't  say. 


Alfred  and  Marguerite  I.  Clermont         173 

(Testimony  of  Pat  Hagarty.) 

Q.     You  are  sure  Mrs.  Clermont  read  her  copy? 

A.  Mrs.  Clermont,  yes,  she  went  over  hers.  In 
fact,  as  a  rule,  I  give  them  all  copies  then  I  read 
the  contract  over  myself  and  let  them  follow,  you 
know. 

Q.     In  other  words,  you  read  it  out  loud  to  them  ? 

A.    Yes. 

Q,     Did  you  do  that  in  this  instance? 

A.     I  believe  I  did,  I  would  say.  [183] 

Q.  So  that  the  contract,  as  it  was  written  out, 
and  the  same  as  it  is  today,  it  is  your  recollection 
you  read  that  out  in  detail  to  the  parties? 

A.  That  is  the  w^ay  I  generally  always  do.  I  am 
pretty  positive  it  was  that  way. 

Q.  When  you  say  you  read  it  to  them,  would 
you  say,  Mr.  Hagarty,  that  you  read  these  parts 
here  which  have  reference  to  the  mortgage  to  Jann- 
sen,  you  read  that  part  too,  and  then  this  part  down 
below  about  the  mortgage  to  B.  Jannsen,  you  read 
all  of  that,  did  you,  out  loud  to  them? 

A.     It  seems  like  I  read  that. 

Q.  Yes,  and  as  far  as  the  parties  were  con- 
cerned, there  were  no  objections  raised  by  Mr.  or 
Mrs.  Woodbuiy  as  to  anything  you  had  read? 

A.     No,  it  was  agreeable  by  all. 

Q.     And  the  same  as  far  as  the  Clermonts? 

A.    Yes. 

Q.  After  that  had  l)een  read  in  its  entirety  to 
them,  the  four  people,  two  couples,  signed  the  con- 
tract? 

Mr.  Erickson:    I  am  going  to  object  to  tlu^  fonn 
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of  the  question  because  the  witness'  testimony  isn't 

that  positive. 

Coui-t :  Overruled.  He  may  examine  him  about  it 
and  determine  whether  it  is  positive  or  not.  Pro- 
ceed. 

Q.  My  question  was,  after  you  had  read  it  in 
detail  to  them,  the  entire  contract,  the  two  couples, 
the  Clermonts  and  the  [184]  Woodburys,  then 
si^ed. 

A.     Yes.  I  don't  know  which  ones  signed  it  first. 

Q.  But  there  were  no  changes  made  after  you 
read  it?  A.     No. 

Q.     No  changes  requested  by  either  couple  ? 

A.    No. 

Mr.  Boone :  No  further  examination,  your  Honor. 

Coui-t :    Any  redirect  ? 

Redirect  Examination 

Q.  (By  Mr.  Erickson) :  Mr.  Hagarty,  going  to 
the  matter  of  the  value  of  the  property  down  in 
the  Bitterroot  now  as  compared  with  1953,  Mr. 
Boone  asked  you  if  your  conclusion  that  the  prop- 
erty was  down  in  value  20  percent  was  leased  solely 
on  the  difference  between  the  value  of  it  as  listed 
with  you  and  the  price  it  would  actually  bring.  Tell 
us  just  exactly  what  you  meant  by  that  statement. 

Mr.  Boone:  Obiected  to  as  immaterial,  your 
Honor. 

Court:    Overruled. 

A.  You  mean  the  value  of  the  place  today  in 
dollars  and  cents  as  to  what  it  was  valued  at  in 
1953? 
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Court:  No,  he  means  what  did  you  mean  when 
you  said  that  is  the  method  you  used  in  arriving  at 
your  conchision  as  to  the  vakies  being  down  now 
as  compared  to  May,  1953.  [185] 

A.  Well,  with  the  demand  for  places  here  a 
couple  of  years  ago,  you  didn't  have  to  come  down 
in  price  in  order  to  sell  the  place  as  much  as  you 
do  now.  People  are  more  price  conscious. 

Q.  Mr.  Hagarty,  maybe  we  could  arrive  at  it 
quicker.  You  know  about  what  lands  generally 
would  bring  in  1953?  A.     Yes,  I  do. 

Q.  Now,  by  comparison  to — speaking  of  all  land 
in  the  general  vicinity,  and  what  it  was  bringing 
in  1953,  through  your  sales  experience,  and  your 
knowledge  of  real  estate,  can  you  tell  us  whether, 
in  your  opinion,  those  same  lands,  I  mean  lands 
generally,  will  bring  a  different  price  now  than  in 
1953? 

A.  Most  all  the  lands  being  sold  is  being  sold  for 
at  least  20  percent  less  than  in  1953. 

Q.    Than  they  sold  for  in  1953? 

A.     That's  right. 

Q.  So  that  your  opinion  is  not  based  solely  on 
the  listing,  but  based  on  your  knowledge  and  ex- 
perience? 

A.  Oh,  no.  You  get  a  listing,  you  can't  tell  what 
tliey  put  on  the  listing. 

Q.  So,  your  opinion  then  is  not  based  on  the 
statement  you  made  that  you  got  your  opinion 
solely  l:>ocause  they  were  down  20  peiTent  from 
what  they  were  listed  for?  A.     Oh,  no.  [186] 
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Q.  It  is  on  your  experience  and  knowledge  of 
the  general  real  estate^  picture  in  the  Bitterroot 
Valley?  A.     That  would  be  right. 

Mr.  Boone:  I  am  objecting  to  the  testimony  of 
counsel,  your  Honor. 

Coui-t:    Yes,  it  is  leading. 

Mr.  Erickson:  It  is  understood  you  can  lead  an 
expeii;. 

Court :    Yes. 

Q.  Mr.  Hagarty,  you  testified  as  to  reading  the 
contract  to  the  Clermonts  and  the  Woodburys.  Is  it 
your  testimony  you  did  read  it,  or  is  it  your  testi- 
mony that  you  think  you  read  it? 

A.  Well,  it  seems  like  I  read  it.  I  am  in  the 
habit  of  doing  that,  giving  each  one  a  copy  and  then 
reading  it  to  them  to  sc^e  if  there  is  any  changes 
they  want  in  it  or  anything.  When  we  got 
through  with  this,  w^iy  nobody  complained. 

Q.  Can  you  say  for  certain  that  you  did  or  did 
not? 

A.  I  wouldn't  want  to  say  for  exactly  w^hether  I 
read  it  or  not. 

Mr.  Erickson:    I  believe  that  is  all. 

Recross  Examination 

Q.  (By  Mr.  Boone):  Your  recollection  is  that 
you  did? 

A.  My  recollection  is  just  as  I  said,  that  I 
thought  I  did,  [187]  but  I  wouldn't  swear  to  it  for 
wsure. 

Mr.  Boone:    That  is  all,  Mr.  TTa.ixarty,  thank  you. 
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Mr.  Ericksoii:  That  is  all  I  have,  your  Honor, 
except  I  might  like  to  introduce  one  other  witness 
as  to  values  if  the  oppoi*tunity  exists  tomorrow, 
that  is,  if  we  are  still  here,  but  outside  of  that, 
the  defendants  rest.  That  is  all  we  have. 

Mr.  Boone:  I  can  assure  the  Court  we  v/ill 
make  every  effort  not  to  be  here  tomorrow. 

Court:     Any  rebuttal. 

MARGUERITE  CLERMONT 

one  of  the  plaintiffs,  recalled  as  a  witness  on  her 
own  behalf,  having  previously  been  sworn,  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Boone)  :  Mrs.  Clermont,  you  have 
jnTviously  testified  here  today?  A.     Yes. 

Q.  And  have  you  been  in  the  courtroom  during 
the  testimony  that  was  offered  by  Mr.  Woodbury 
and  Mr.  Hagarty?  A.     Yes. 

Q.  Now,  with  reference  to  statements  that  they 
had  made,  first  now  with  reference  to  statements 
by  Mr.  Woodbury,  you  heard  him  testify  that  there 
were  conversations  between  you  and  him  and  Mr. 
Clermont  with  respect  to  this  Jannsen  property 
[188]  with  respect  to  there  being  a  contract  against 
the  Jannsen  property  which  you  would  be  taking 
over,  and  that  there  was  no  mention  made  of  a 
mortgage  to  Jannsen,  I  will  ask  you  if  there  were 
any  conversations  in  the  negotiations  with  Mr. 
Woodbury  where  the  situation  with  Jannsen  was 
characterized  as  a  contract  with  Jannsen,  called  a 
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contract  or  a  contract  for  deed  with  Jannsen? 

A.  I  can't  remember  hearing  anything  about  a 
contract  for  deed.  We  were  under  the  impression 
tliat  it  was  a  mortgage ;  it  should  have  been  a  mort- 
gage. 

Mr.  Erickson:    May  the  answer 

Court :  Yes,  that  portion  of  the  answer  referring 
to  her  impression  may  be  stricken. 

Q.  Do  you  have  any  recollection  that  Mr.  Wood- 
bury told  you  he  had  a  contract  with  Jannsen? 

A.     No. 

Q.  What  did  he  tell  you  he  had  with  respect  to 
his  relationship  with  Jannsen? 

A.  He  said  that  we  would  carry  a  mortgage 
with  Mr.  Jannsen. 

Mr.  Erickson:  I  am  going  to  now  have  to  move 
to  strike  that  question,  no  time  or  place  is  fixed 
and  no  foimdation  for  the  question. 

Court:  Well,  it  is  a  little  late,  but  I  will  sustain 
it,  and  go  back  and  fix  the  time. 

Q.  On  what  occasion  when  you  talked  to  Mr. 
Woodbury  about  the  [189]  purchase  of  this  prop- 
erty before  entering  into  the  contract,  was  it  one  or 
more  occasions? 

A.    We  spoke  to  him  on  one  occasion  only. 

Q.  Are  you  referring  to  one  day  or  more  than 
that? 

A.  We  spoke  to  him  in  the  forenoon  on  the 
Jannsen  place,  and  then  returned  after  having 
luTicI:  in  town  with  Mr.  ITagarty  and  s])()k(^  to  him 
again  in  the  afternoon  at  his  home. 
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Q.  Is  that  the  same  day  the  contract  was  en- 
tered into?  A.    Yes. 

Q.  Was  that  the  only  day  before  the  contract 
was  signed  that  you  had  any  conversations  with 
Mr.  Woodbury?  A.     Yes. 

Q.    About  the  purchase  of  this  property? 

A.    Yes. 

Q.  Is  it  those  conversations  that  your  previous 
answer  related  to? 

A.     About  this  contract  for  deed? 

Q.     Contract  with  Jannsen? 

A.     Yes,  that  is  the  only  conversations. 

Q.  So,  as  I  imderstand  it,  in  those  conversations 
there  was  never  any  mention  made  of  a  contract 
with   Jannsen?  A.    No. 

Q.  But  there  was  mention  made  of  a  mortgage 
with  Jannsen?  A.    Yes. 

Q.  Now,  in  those  same  conversations  on  that 
day,  again  referring  [190]  to  the  testimony  of  Mr. 
Woodbury,  he  testified  that  your  husband  asked 
him  as  to  how  the  ranch  was  irrigated  and  how 
much  was  for  maintenance  and  how  much  for  con- 
struction charges.  Now,  was  there  any  discussion 
with  respect  to  maintenance  charges  and  construc- 
tion charges  on  the  irrigation?  A.     No. 

Mr.  Erickson:  To  which  we  will  object  on  the 
ground  there  is  no  foimdation.  It  seems  to  me  Mr. 
Clermont  would  be  the  only  witness  qualified  to 
testify  on  that.  There  would  have  to  be  some  show- 
ing she  was  in  a  position  to  have  heard  all  the  con- 
versation. I  don't  think  that  is  established. 
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Coui-t:  She  can  only  testify  with  reference  to 
conversations  she  pai'ticipated  in  or  heard. 

Mr.  Boone:    I  will  put  a  preliniinaiy  question. 

Court :    Yes. 

Q.  Were  you  present,  Mrs.  Clermont,  during  all 
of  the  conversations  that  took  place  between  Mr. 
Woodbury  and  your  husband  with  respect  to  the 
])urchase  of  this  property  before  the  contract  was 
signed  ?  A.    Yes. 

Q.  Was  there  any  mention  made  in  those  con- 
versations or  any  inquiry  by  your  husband  as  to 
what  charges  were  against  the  propei-ty  for  main- 
tenance and  what  charges  were  against  it  for  con- 
struction ? 

A.  No,  because  they  are  not  words  he  would  use 
in  his  vocabulary  anyway.  [191] 

Q.  In  your  previous  experience  farming,  have 
you  ever  had  occasion  to  be  on  a  fami  in  an  irri- 
gation district?  A.     No. 

Q.  Have  you  ever  had  any  connection  wdth  irri- 
gation districts  in  your  previous  experience? 

A.     Never. 

Q.  How  long  had  you  and  your  husl)and  been 
farming  ])efore  May,  1953? 

A.  My  husband  a  little  longer  than  I,  32  years 
myself,  22. 

Q.  In  that  22  years  with  your  husl>and  farming, 
tlicre  has  rn^ycv  been  any  experience  witli  nu  irriga- 
tion district?  A.     No. 

Q.     In  that  22  year  period,  have  you  and  your 


Alfred  and  Marguerite  I.  Clermont  181 

(Testimony  of  Margiierile  Clemiont.) 

husband  lived  and  operated  a  farm  in  the  United 

States?  A.     No. 

Q.  Now,  again  referring  to  those  same  conversa- 
tions, the  negotiations  for  the  purchase  of  this 
])roperty,  was  there  anything  said,  Mrs.  Clermont, 
about  a  lien  being  against  the  property  in  favor  of 
the  United  States  for  irrigation  district  charges? 

A.     No. 

Q.  When  this  contract  was  prepared  by  Mr. 
Tlagarty,  as  he  has  testified  to,  what  did  the  people 
do  before  signing  that  contract,  you  and  Mr.  Cler- 
mont and  Mrs.  Woodbury  and  Mr.  Woodbury? 

A.     You  mean  at  the  home  of  Mr.  Woodbury? 

Q.    Yes. 

A.  I  believe  we  came  after  lunch,  so  we  went 
directly  into  the  living  room. 

Court :    Isn't  this  evidence  we  have  already  had  ? 

Mr.  Boone:  About  the  reading  of  the  contract 
I  am  referring  to,  your  Honor.  It  wasn't  in  our 
case  in  chief. 

Court :    Well,  proceed. 

A.  We  went  to  the  living  room.  Mr.  Hagart}^ 
took  a  place  at  the  head  of  the  dining  room  table. 
i\Ir.  Woodbury  was  practically  ahead  of  him  on 
the  other  side  of  the  table ;  my  husband  was  on  the 
left  of  Mr.  Hagarty;  I  was  on  the  chesterfield 
across  the  room  Avith  Mrs.  Woodbury. 

Q.  What  did  tlie  ])eople  do  boM^ro  signing  tliat 
agreement? 

A.  We  did  talk  over  a  fev/  ol  the  detail?,  and 
my  husband  mentioned  that — **Now,"  he  says,  "I 
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may  not  have* — you  ask  for  $16,500.  I  may  have 
only  $16,000/^  he  said,  *'I  want  it  to  be  put  down 
like  that  on  the  paper,''  and  Mr.  Hagarty  raised 
his  hand.  He  says,  "Oh,  well,  if  I  were  you,  I 
wouldn't  worry  about  something  like  that,  that 
would  be  straightened  out,  some  little  detail."  I 
don't  know  what  tli(\y  were  going  to  do.  Maybe  we 
should  have  looked  into  this  a  little  closer. 

Q.     What  did  you  do  about  reading  the  contract? 

A.     Mr.  Hagarty  did  read  the  contract.  [193] 

Q.     Out  loud?  A.     Out  loud. 

Q.     And  after  that  did  the  parties  sign  it? 

A.  Yes.  I  took  time  to  read  mine,  I  believe  a 
few  minutes  after  he  had  spoken  or  read  his,  and 
I  believe  that  Mr.  Woodbury  had  a  copy  in  front 
of  him.  He  looked  as  if  he  was  reading  it  as  I  was. 

Q.  Now,  after  this  agreement — well,  go  back  again 
to  these  conversations.  Were  there  (»ver  any  conver- 
sations with  Mr.  Hagai*ty,  either  on  the  day  this 
contract  was  signed,  Mrs.  Clermont,  or  the  previous 
occasion  wlien  you  had  ham  u])  tlu^re  a  day  or  two 
before,  were  there  any  conversations  in  which  Mr. 
Hai2:ai-ty  told  you  this  property  was  subject  to  a 
contract  in  favor  of  Jannsen?  A.     No. 

Q.  Was  there  anything  in  those  conversations 
with  Hagarty  with  respect  to  a  mortgage  to  Jann- 
sen ? 

A.  I  believe  he  mentioned  a  mortgage,  now,  T 
can't  say  for  sure,  but  the  word  "contract  for  deed," 
I  don't  remember  hearing  it. 

Q.     Was  tlu^re   an^i^hing   in   tliose   conversations 
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with  him  when  he  mentioned  the  property  was  sub- 
ject to  a  lien  for  irrigation  charges? 

A.     No,  we  knew  nothing  of  it. 

Q.  Now,  after  the  contract  was  entered  into, 
there  has  been  [194]  testimony  entered  here  that 
you  went  to  Mr.  Woodbuiy  and  told  him  you  were 
having  trouble  getting  your  money  out  of  Canada, 
and  also  testimony  from  Mr.  Hagarty  that  you 
didn't  intend  to  go  through  with  the  deal.  Now,  I 
will  ask  you  if  you  did  advise  Mr.  Woodbury  that 
you  were  having  trouble  getting  your  wheat  money  ? 

A.    Yes. 

Q.  Was  there  discussions  about  changing  the 
date  of  payment? 

A.  No,  they  refused  to  make  any  further  exten- 
sion on  the  time,  and  in  fact,  we  even  asked  them 
if  they  would  be  willing  to  return  us  all  of  our 
money  or  part  of  it,  and  wait  to  be  sure  we  had  our 
money,  as  we  had  received  word  recently,  a  few 
days  later,  from  the  Wheat  Board  stating  that  it 
was  impossible  for  them  to  guarantee  delivery  of 
that  wheat  by  the  end  of  May,  as  they  had  given  us 
reason  to  believe  before. 

Q.  All  right,  now,  after  that  conversation  with 
Mr.  Woodbury,  did  you  then  come  to  Missoula  to 
make  arrangements,  financial  arrangements  for  the 
money  that  would  be  necessary  to  meet  this  con- 
tract? A.     Yes,  we  did. 

Q.  And  were  you,  on  June  l.lth,  ready  and 
willing  financially  to  make  the  payment  which  was 
required   under   this   contract   to   the   Woodburys, 
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$11,000,  if  the  title  bad  been  satisf actoiy ? 

A.     Yes. 

Q.  Now,  witb  respect  to  tbe  statement  ])y  Mt*. 
Ha,<i'arty  tbat  [IDf)]  you  did  not  intend  to  go 
tbrongb  witb  tbe  deal,  did  you  make  tbat  statement 
to  bini? 

A.  No,  Mr.  Boone,  we  didn't  make  tliat  state- 
ment, and  may  I  furtber  say,  I  don't  believe  Mr. 
Hagarty — in  fact,  I  know  Mr.  Hagarty  wasn't  in 
no  condition 

Mr.  Erickson:  May  I  o])ject  to  tbe  answer  as  not 
being  responsive  to  tlie  question  and  a  volunteered 
statement. 

Court:     Sustained. 

Mr.  Boone:  Tbe  answer  with  respect  to  tbe 
denial  of  tbe  statement  is  tbere? 

Mr.  Erickson:     I  didn't  make  objection  to  tbat. 

Q.  Mr.  Hagarty  testified,  Mrs.  Clermont,  tbat 
while  you  were  negotiating,  and  before  you  signed 
this  contract,  be  got  out  tbe  Jannsen  contract  and 
showed  it  either  to  you  or  to  your  husband? 

A.     Oh,  no. 

Mr.  Erickson:  Wait  a  minute.  I  must  object  to 
tbat  Ix^ause  tbat  isn't  the  testimony. 

Court:     I  don't  recall  that  counsel. 

Mr.  ]]oone:  I  am  sorry,  your  Honor,  but  I  very 
definitely  have  a  recollection,  and  a  note  tbat  *Sve 
looked  over  tbe  Jannsen  contract,"  Hagarty  testi- 
fying, ibat  be  bad  tbe  contract  out. 

Court:     T  don't  recall  it.  T  recall  Mr.  Woodbury 
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testifying  with  reference  to  the  Jannsen  contract 

])eing  in  his  papers  there.  [196] 

Mr.  JJoone:  And  also  the  statement  that  Mr. 
Clermont  didn't  want  to  look  at  it,  that  he  testified 
to,  yonr  Ilonoi*.  He  testified  he  had  the  contract  out 
and  handed  it  to  Mr.  Clermont,  but  he  didri't  want 
to  look  at  it. 

Court:  Let's  check  the  record  then  on  it.  It 
doesn't  jell  with  me  at  all. 

Mr.  Erickson:  The  question  would  still  be  objec- 
tionable because  it  states  the  contract  was  there. 

Court :     Yes. 

Mr.  Boone:  That  pai*t  I  was  mistaken  in.  Was 
there  any  conversation  or  statements  by  Mr.  Hag- 
arty  asking  Mr.  Clermont  if  he  wanted  to  look  at 
th(^  Jannsen  contract? 

A.     I  can't  recall  any  conversation  like  that. 

Mr.  Boone:    That's  all. 

Cross  Examination 

Q.  (By  Mr.  Erickson) :  When  was  it  you  made 
arrangements  in  Missoula  to  ^o\  the  balance  of  the 
$11,000? 

A.  T  bep:  your  pardon,  Mr.  Erickson,  we  didn't 
need  $11,000  balance. 

O.     What  was  the  amount  yon  needed? 

A.  We  figured  we  would  be  short  maybe  between 
one  and  two  thousand  dollars,  depending  on  how 
much  grain  was  coming  through  [197]  by  the  end 
of  May. 

Q.     What  were  the   arrangements  vou   made   in 
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Missoula  so  you  liad  i\w  balance  on  June  15,  1953? 

A.  The  arrangement  was  with  Mr.  Hamill  if  we 
needed  helj)  to  ])revent  us  from  losing  our  $5,000 
deposit.  He  didn't  want  see  us  lose  it.  We  intended 
going  through  with  the  contract,  but  he  told  us 

Q.  Just  a  minute,  your  conversation  with  Mr. 
Hamill  is  not  proper  here,  Mrs.  Woodbury,  or  Mrs. 
Clermont,  I  am  sorry.  What  did  you  do  after  you 
made  arrangements  with  Mr.  Hamill?  Did  you  com- 
municate the  fact  to  Mr.  Woodbury  that  you  had  the 
money  available? 

A.  No,  at  that  time  we  had  been  refused  even — 
how  do  we  say — a  meeting  with  Mr.  Woodbury.  He 
had  turned  his  back  on  us  when  we  asked  for  an 
audience. 

Court:  Just  direct  your  answer  to  the  question 
specifically.  Is  not  the  question  **Did  you  make  any 
effort  to  communicate  that  to  Mr.  Woodbury''? 

A.     No. 

Q.  And  what  was  the  date  you  had  the  money 
ready  ? 

A.     We  could  have  that  ready  before  the  15tli. 

Q.  And  did  you  communicate  to  your  attorney 
that  you  had  the  money  available  before  the  15th? 

A.  At  th(^  time  we  hired  Mr.  Boonc^  to  read  tlie 
contract,  (^r  tlie  abstract,  T  should  say,  ])(vaus(^  Mr. 
Hamill  was  willing  to  [198]  Ik^I])  us,  ])roviding  that 
the  abstract  aiul  all  the  tithes  imd  all  tlu^  ])apers  con- 
ceri^iTiu'  this  ]U"0])orty  was  clear. 

Q.     So,  you  did  not,  on  June  15,  1953,  have  the 
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actual  inoiu\v  in  liand  to  pay  Mr.  Woodbury,  is  that 

the  situation  ? 

A.  No,  in  regards  that  the  al)straet  had  not  been 
read. 

Q.  Your  answer  is  no,  you  did  not  have  the 
money.  A.     Didn't  have  it  right  then,  no. 

Q.  What  was  the  last  conversation  you  had  with 
Mr.  Woodbury  prior  to  the  time  you  wrote  the  letter 
of  June  nth? 

A.  It  was  later,  I  believe,  or  just  at  the  end  of 
the  second  week  of  May. 

Q.     Where  did  that  conversation  take  place? 

A.  On  the  hillside  just  inside  his  boundary  gate 
of  his  own  farm. 

Q.     Who  was  present  at  that  conversation? 

A.    Mr.  Clermont  and  I  and  Mr.  Woodbury. 

Q.  Was  the  topic  of  this  discussion  the  contract 
you  had  with  Mr.  Woodbury? 

A.  It  was  for  an  extension  of  time,  or  if  they 
refused  us  an  extension,  would  they  give  us  part  of 
our  money  back,  or  all  of  it  and  wait  until  we  were 
sure  of  getting  our  money  from  our  wheat  and  not 
have  to  impose,  we  figured,  on  our  friends  here  in 
Missoula. 

Q.  Was  anything  said  at  that  time  about  revamp- 
ing the  contract  in  any  manner?  [199] 

A.     I  don't  understand  what  you  mean. 

Q.  Was  anything  said  about  rewriting  the  con- 
tract? A.     No. 

Q.  In  your  various  conversations  with  Mr. 
Woodbury  after  the  contract  was  made,  you  indi- 
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cated  to  liim  you  woic  liaviug  trouble  about  raising 
the  money.  Was  anythiii.i;'  said  a])()ut  waiting  until 
June  15th  and  then  drawiuu'  a  new  contract? 

A.     No. 

Q.  Never  anything  said  to  you  or  Mr.  Clermont 
in  your  ])resence  by  Mr.  Woodbury  that  when  June 
15th  came,  and  you  didn't  have  the  money  that  yon 
would  vroi'k  out  a  new  contract?  A.     No. 

Q.  Did  you  overhear  any  conversation  in  which 
Mr.  Clermont  said  to  Mr.  AVoodbury  in  words  to  this 
effect:  If  I  did  that,  I  would  just  be  depending  on 
your  word.  Do  you  recall  any  such  conversation? 

A.     You  mean  about  extending  the  time? 

Q.    Yes. 

A.  I  l)elieve  that  Mr.  Clermont  asked  him — yes, 
he  did  ask  him  for  an  extension,  and  he  said.  "Well,'' 
he  says,  ^'we  will  work  out  something." 

Q.  Woodbury  said  they  would  work  out  some- 
thing? 

A.  Tie  refused  to  put  it  in  writing.  We  went 
there  that  day  with  the  intention  he  would  put  it  in 
writing. 

Q.  YouT*  eo7itention  that  Mr.  Woodbury  turned 
his  back  on  you  [200]  and  was  adamant  in  the 
matter  is  restricted  to  the  testimony  you  now  give 
that  he  wouldn't  writc^  a  wi'itten  contract? 

A.     We  understood  he  refused. 

Q.  ^.Vas  anyiliing  said  by  ^\v.  Wo(>(ll)u ry  that 
his  word  wa.s  good?  A.  You  mean  lie  said  so? 

Q.    Yes. 
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A.  He  said  his  word  was  all  right,  sure,  you 
wouldn^t  say 

Q.  Now,  Mrs.  Clermont,  T  just  want  an  answer 
to  the  questions  here.  You  have  testified  here  pretty 
I)ositively  and  pretty  directly  on  this  matter.  Now, 
I  want  the  whole  story.  Your  conversation  took 
])lace  outside  the  gate  at  the  time  Mr.  Clermont  told 
Mr.  Woodbury  he  didn't  have  the  money,  did  he  not? 

A.     Not  at  that  time. 

Q.  That  is,  he  didn't  have  the  money  at  that 
time?  A.     Yes. 

Q.  And  from  that  time  on  until  suit  was  brought, 
did  he  ever  tell  Mr.  Woodbury  that  you  did  have 
the  money  available  and  would  go  through  with  the 
contract  if  the  title  was  proper? 

A.     From  the  time  the  suit  v,^as  l^rought  in? 

Q.  No,  from  the  tune  of  the  last  conversation 
with  Woodbury  when  you  told  him  you  didn't  have 
the  money,  did  you  then  any  time  after  that  tell  Mr. 
Woodbury  that  you  did  have  the  money? 

A.  That  would  be  after  the  last  conversation  we 
liad  with  him?  Q.     Yes. 

A.     No,  we  never  saw  Mr.  Woodbury  again.  [201] 

Q.  Did  you  make  any  attempt  to  see  him  at  that 
time?  A.     No,  we  felt  rebuffed. 

Q.  Prior  to  the  conversation  outside  the  gate,  did 
you  have  other  conversations  with  Woodbury  about 
having'  the  contract  modified,  or  being  given  time 
to  pay? 

A.  On  more  than  one  occasion,  T  l^elieve  on  two 
occasions  we  went  to  see  Mr.  Woodbury,  and  Mrs. 
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AVoodbuiy,  his  wife,  even  drove  into  town  witli  us 
to  s(H'  Mr.  Hag'arty  to  see  if  we  could  work  out  some 
plan. 

Q.     i3ut  no  plan  was  worked  out?  A.     No. 

Q.  On  each  of  those  two  occasions  did  you  ex- 
])]ain  to  Mr.  Woodbury  you  were  not  going  to  be 
able  to  get  the  money  together  by  June  15th? 

A.     Not  on  our  own  and  without  help. 

Q.  The  reason  you  wanted  the  change  is  because 
you  were  having  difficulty  in  getting  the  money,  is 
that  correct?  A.     Yes. 

Q.  Now,  calling  your  attention  to  your  testimony 
that  you  don't  recall  hearing  Mr.  Hagarty  or  Mr. 
Woodbury  ever  refer  to  the  Jannsen  transaction  as 
a  contract  for  deed,  your  testimony  is  that  you  don't 
recall  ever  hearing  that  transaction  referred  to  in 
that  way?  A.     Not  as  a  contract  for  deed. 

Q.     How  was  it  referred  to?  [202] 

A.  The  word  "mortgage"  comes  to  my  mind  and 
opinion  as  the  word  used. 

Q.  Now,  at  the  first  meeting,  do  you  recall 
whether  Mr.  Plagarty  spoke  of  that  as  a  mortgage? 

A.     Y(»s,  T  can  say  he  called  it  a  mortgage. 

Q.     Where  abouts  did  he  say  that? 

A.  This  was  on  the  Jannsen  farm  just  near  his 
field  where  h(^  was  planting  peas. 

Q.  Ts  that  the  first  reference  made  by  Mr.  Hag- 
arty to  the  Janns(Mi  transaction? 

A.  Yes,  that  was — no,  the  first  day  I\rr.  Wood- 
bury was  not  there,  just  Mr.  Hagarty  aiul  ourselves. 

Q.     Now,  Mr.  Hagarty  testified  in  Ihe  restaurant 
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there  was  a  discussion  of  how  the  property  was  held 
from  Jannsen.  You  don't  recall  any  such  conversa- 
tion? 

A.  We  talked  al)out  the  value  of  land,  how  the 
ditches  operated,  and  small,  I  would  say  insignifi- 
cant conversations  that  didn't  pinpoint  anything, 
just  as  an  interested  party  would  be  inquiring  about 
a  farm. 

Q.  Was  anything  said  at  that  meeting  at  the 
restaurant  in  Stevensville  about  the  interest  to  be 
paid  Jannsen? 

A.  We  understood  there  was  interest  of  three 
percent. 

Q.  Was  that  discussed  to  a  considerable  degree 
between  you?  A.     No. 

Q.  You  have  no  recollection  at  the  first  meeting 
that  anything  [203]  was  said  about  the  Jannsen  con- 
tract? 

A.  The  word  "contract"  does  not  come  to  my 
mind  at  all. 

Q.  So,  when  you  testified  that  the  words  **con- 
tract  for  deed"  didn't  come  to  your  mind,  you  also 
mean  the  word  "contract"  doesn't  come  to  your  mind 
as  well  as  the  words  ^^contract  for  deed"? 

A.     I  believe  that  is  what  you  call  it,  yes. 

Q.  Do  you  recall  the  testimony  of  Mr.  Hagarty 
that  the  offer  was  made  in  the  house  to  show  you 
the  contract  for  deed  with  Jannsen  ?  I  mean  you  re- 
call his  testimony? 

A.     Yes,  T  recall  the  t(^stimony. 

Q.     Were  you  present  during  all  of  those  conver- 
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sations  so  you  would  liavc  hoard  anything  Mr.  Hag- 
arty  said  during'  tlu^  time  you  were  ])r('])ariug  the 
contract  ?  A.     Yes. 

Q.  AVhat  was  the  discussion,  if  there  was  a  dis- 
cussion, al)out  the  Jannsen  transaction  at  that  time? 

A.  As  close  as  I  can  recall,  we  were  to  have  a 
mortgage  l)ahuice  to  Mr.  Jannsen  of  $16,000  at  three 
percent  interest. 

Q.  And  how  was  that  mortgage  to  l)e  transferred 
to  you,  how  were  you  to  acquire  the  mortgage,  or  tlie 
interest  in  that  mortgage? 

A.     T  can't  recall  we  went  into  that  in  detail. 

Q.  Was  anything  said  about  the  assignment  of 
the  mortgage  to  you?  [204] 

A.     T  don't  recall  that  either. 

Q.  Was  anything  said  al)out  an  assignment  at 
all? 

A.  I  don't  recall  anything  concerning  an  assign- 
ment. 

Q.  '['he  contract  on  its  fac(^  reads  you  were  to 
have  a  contract  for  deed.  Was  that  discuswsed? 

A.     No. 

Q.  AVhat  kind  of  instrunn^nt  did  you  expect  to 
v:c\  title  undcM'  in  this  transaction? 

A.  W(^  expected  to  liave  a  straiglit  mortgage  witli 
Mr.  Jaiuisen  and  a  Fcnleral  T.and  P)ank  mortgage. 

Q.  Who  was  going  to  have  tlu^  (hnnl  to  tlie  ]n*op- 
erty?  A.     We  figured  it  would  hv  Mr.  Jannsen. 

Q.  Now,  what  is  your  recollection  of  the  conver- 
sation about  tlu^  water? 

A.     As  far  as  T  know,  tlie  onlv  information  that 
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we  asked  for  was  how  much  it  cost  \)vv  acre. 

Q.     And  what  was  told  you  about  that? 

A.  It  was,  I  believe  he  said  at  the  time  that  it 
was  anywheres  betwec^u  $3.80  and  $4.00,  around 
there. 

Q.     Who  told  you  that? 

A.  Mr.  Hagarty  was  the  first  one  that  informed 
us  as  we  asked  that  first  day  we  were  on  the  farm. 

Q.  Do  you  recall  any  conversation  in  which  either 
you  or  Mr.  Clermont  were  referred  to  the  County 
Courthouse  or  water  office  to  get  details  on  that? 

A.  I  don't  remember  any  conversation  of  that 
kind. 

Q.  Did  you  make  any  investigation  about  that 
water  ? 

A.  No,  we  didn't,  because  we  didn't  consider 
that  there  was  anything  other  than  paying,  we  would 
pay  approximately  $4.00  a  year  to  have  this  water 
for  irrigating.  We  never  expected  there  was  any 
cause  to  go  down  there. 

Q.  Do  you  recall  any  conversation  about  some 
of  the  water  charge  being  paid  off  eventually? 

Court :    Is  this  proper  cross  examination,  counsel  ? 

Mr.  Erickson:  I  believe  so,  because  she  has  testi- 
fied no  conversation  was  had  about  the  water.  That 
is  all  her  direct,  and  it  seems  to  me  on  cross  I  can 
lead  the  witness,  which  I  am  doing. 

Court:    Yevy  well,  proceed. 

A.     State  th(^  cjuestioii  again,  please? 

Q.  Yes.  Was  any  conversation  had  about  paying 
off  any  part  of  this  water  charge?  By  that  I  mean 
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did  you  discuss  that  jjart  of  it  would  eventually  be 

paid  out ! 

A.     Are  you  referring  to  the  lien? 

Q.     No,  the  water. 

A.     The  yearly  water  charge? 

Q.     Yes.  A.     That  is  paid  twice  a  year. 

Q.  You  may  have  misunderstood  my  question. 
Was  anything  said  about  eventually  part  of  this 
charge  being  paid  off  so  it  [206]  wouldn't  be  so  high 
in  future  years? 

A.     I  didn't  understand  it  that  way. 

Q.     You  don't  recall  any  conversation? 

A.     No,  I  don't. 

Q.  Now  referring  to  the  actual  signing  of  the 
contract  that  is  here  an  exhibit,  do  you  recall 
whether  you  signed  that  before  the  sheets  were  torn 
out  of  the  book,  or  after? 

A.  That  is  a  very  difficult  question  to  answer,  I 
couldn't  say  that  w(^  did  sign  it  before  or  after. 

Q.     You  couldn't  say?  A.     No. 

Q.  You  observed,  I  think,  in  looking  at  your  copy 
that  it  is  a  carbon  copy,  is  that  correct? 

A.    Yes. 

Q.  Do  you  recall  whether  Mr.  Hagarty  read  all 
of  the  contract?  A.     Yes. 

Q.  And  did  he  read,  do  you  recall  lie  road,  for 
example,  the  language  which  appears  in  tlie  con- 
tract, **A11  irrigation  fixtures  and  equipment, 
pluinbiiig  and  heating  fixtures  and  equi]^ment,  in- 
cludiuix   stoker   and    oil    tanks,    wat(M'   heaters    and 
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I)urners,''  and  so  forth,  was  that  all  read  to  you, 

the  fine  print  ? 

A.  It  was  all  read  if  it  was  on  that  sheet —  I 
])eg  your  pardon,  now,  did  he  list  all  those  articles 
there? 

Q.  Perhaps  if  I  show  you  the  contract,  Mrs. 
Clermont,  it  would  [207]  be  fairer  to  you. 

Court :  He  is  referring  to  the  first  printing  after 
the  first  space  there,  you  see. 

A.  That  is  right  here  indicating,  your  Honor, 
you  mean  right  here? 

Court:    Right  there. 

A.  As  far  as  I  can  recall,  Mr.  Hagarty  read  this 
copy. 

Q.     How  long  did  it  take  him  to  read  it? 

A.     It  is  very  hard  to  say. 

Q.     What  do  you  remember? 

A.  Oh,  I  should  judge  it  didn't  take  more  than 
10  minutes. 

Q.  You  recall  it  took  him  about  10  minutes  to 
read  it?  A.     It  would  take  that. 

Q.  Now,  referring  to  that  paragraph  number  2 
til  ere,  where  it  speaks  of  contract  for  deed,  you  have 
already  testified  you  weren't  quite  sure  what  that 
called  for,  is  that  your  testimony,  you  didn't  know 
just  eynctlv  what  that  was  going  to  be? 

A.  I  can't  say  we  didn't  know;  we  were  sure  it 
was  the  same  thing  as  a  mortgage.  We  have  had 
mort2:ages  in  Canada,  and  that  is  the  only  term  we 
really  understood,  and  we  figured  it  was  the  same 
wav  hor^  and  in  this  instance. 
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Q.  So  that  a  contract  for  deed,  in  your  opinion, 
was  going  to  be  a  mortagage  under  which  you  would 
have  a  mortgage  payable  to  Jannsen,  is  that  correct? 

A.     Yes.  [208] 

Q.  You  understood,  did  you  not,  Mr.  Woodbury 
would  l)e  out  of  the  transaction  entirely  after  he  had 
received  his  money?  A.     Yes. 

Q.  And  tliat  from  then  all  of  your  transaction 
was  going  to  l)e  between  Jannsen  and  yourselves  and 
the  Federal  Land  Bank,  is  that  true? 

A.    Yes. 

Q.  A^ou  understood  al)out  the  Federal  Land  Bank 
Mortgage?  A.     We  knew  that  part,  yes. 

Q.  You  lieard  the  testimony  that  Mr.  Hagarty 
offered  to  show  you  the  contract  with  Jannsen.  Is 
it  your  testimony — do  you  recall  that  ?  A.     No. 

Q.  And  is  it  your  testimony  that  he  at  no  time 
offered  to  show  you  the  instrument  they  had  with 
Jannsen  ?  A.    No. 

Q.  Are  you  saying  it  didn't  happen,  or  you  just 
don't  remember  whether  it  happened  or  not? 

A.  T  don't  remember  ever  hearing  of  a  contract 
being  offered  to  us  with  Jannsen. 

Q.  Bid  you  inquire  any  further  as  to  the  terms 
of  the  Jannsen  transaction  other  than  to  learn  the 
amount  of  annual  payment  and  interest? 

A.  No,  we  believed  that  was  covered  right  there 
in  that  contract  we  drew  up  that  day.  [209] 

Q.  Bid  you  h(\*ir  any  discussion  on  the  day  of 
tlu'  (ontract.  May  2iid,  of  the  abstract? 

A.     No. 
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Q.  You  heard  Mr.  Hagarty's  testimony  as  to  his 
conversation  with  Mr.  Clermont?  You  heard  that 
testimony  ?  A.     Yes. 

Q.  Are  you  saying  you  didn't  hear  any  conver- 
sations to  that  effect? 

A.  I  heard  nothing  about  an  abstract  being 
offered. 

Q.  Was  anything  said  as  to  when  you  would  get 
an  al)stract?  A.     No,  not  at  any  time. 

Q.  Do  you  recall  anything  about  when  the  con- 
tract for  deed,  whatever  it  was  to  be  that  was  to 
transfer  the  property  to  you,  was  to  be  completed 
and  the  whole  transaction  closed? 

A.     Repeat  that  again,  please. 

Q.  Reference  is  made  to  a  contract  for  deed  here 
in  which  you  were  to  get  title,  or  whatever  the  in- 
strument was  to  be.  Was  anything  said  at  the  house 
as  to  when  that  portion  of  the  transaction  was  to  be 
taken  care  of  so  the  deal  would  all  be  closed? 

A.     He  gave  us  to  the  15th  of  June. 

Q.  Was  anything  said  indicating  you  might  pay 
earlier  than  that?  A.     No. 

Q.  So  that  the  testimony  of  Mr.  Hagarty  and 
Mr.  Woodbury  that  [210]  your  husband  said  to  them 
tliat  he  might  pay  earlier  if  he  got  the  money,  that 
is  not  according  to  your  recollection? 

A.     I  can't  recall  that  for  myself. 

Mr.  Erickson :    That  is  all. 

Redirect  Examination 
O.     (By  Mr.  Boone) :    As  T  understand  it,  at  the 
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time  you  talked  to  Woodburys  when  you  knew  you 
wei'(»  liaving  trouble  getting  your  wheat  money,  you 
were  only  $2,000  short  of  having  enough  money  to 
make  the  $11,000  payment?  A.     Yes. 

Q.  You  came  to  Missoula,  and  when  you  came 
to  my  office,  arrangements  had  been  made  to  obtain 
the  necessary  money  from  friends?  A.     Yes. 

Q.  Did  you,  aftc^r  the  11th  of  June,  receive  wheat 
money  from  Canada  to  where  you  had  the  $11,000 
and  more?  A.     Yes. 

Q.     When  did  you  receive  that  wheat  money? 

A.  We  received  one  payment  at  the  end  of  May, 
and  the  balance  the  first  week  of  June;  I  believe  it 
was  the  first  week  of  June. 

Q.  So  that  do  I  understand  that  when  the  15th 
of  June  came,  you  had  you  own  money  to  make  that 
pa>Tnent?  [211]  A.     Yes. 

Q.  Now,  w^ith  respect  to  this  property,  counsel 
asked  you  as  to  what  you  were  to  receive.  I  realize 
you  are  not  familiar  with  legal  terms,  but  was  it 
your  und(^rstanding  you  would  receive  this  properiy 
subject  to  those  two  mortgages?  A.     Yes. 

Q.     To  Jamise]!  and  the  Federal  T.aiid  Bank? 

A.     Yes. 

Q.  And  when  you  paid  those  two  mortgages  off, 
you  would  own  the  ]iro])(M*ty?  A.     Yes. 

Mr.  Boone:    That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Erickson)  :  Mrs.  Clermont,  when 
did  you  go  to  Canada  in  1953?  A.     Tu  1953? 

Q.     Yes,  after  this  deal? 
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A.    We  crossed  the  7th  of  September. 

Q.     Did  you  come  back  that  fall? 

A.  No,  we  never  come  back  since  until  last  Fri- 
day. 

Q.  You  were  not  here  in  the  United  States  when 
the  complaint,  which  is  dated  October  3rd,  was  pre- 
pared, is  that  correct  ?  A.     No,  we  were  not. 

Q.  Now,  Mrs.  Clermont,  you  testified  on  my  ex- 
amination that  [212]  you  didn't  have  the  money  on 
June  15th  without  getting  some  money  from  Mr. 
Hamill.  Now,  you  testified  you  did  have  your  wheat 
money  before  June  15th,  which  is  correct? 

A.  I  beg  your  pardon,  did  I  say  we  had  it  at  all  ? 
I  meant  by  that  we  had  it  to  satisfy  Mr.  Woodbury's 
demand,  but  it  wasn't  necessarily  all  our  wheat 
money.  Some  of  that  w^as  coming  from  Mr.  Hamill, 
if  we  needed  it. 

Mr.  Erickson :    Yes,  that  clears  it  up. 

May  your  Honor  please,  I  indicated  to  the  Court 
my  great  desire  to  be  done  today,  but  it  looks  to  me 
as  though  it  is  going  to  be  very  difficult  to  be  done 
because  I  think  there  is  one  more  witness  for  the 
other  side,  and  obviously  it  is  going  to  be  necessary 
for  us  to  have  some  rebuttal  testimony,  and  because 
of  the  importance  of  Mrs.  Clermont's  testimony,  if 
the  Court  is  of  the  view  w^e  should  adjourn  for  the 
day,  I  should  like  to  do  so  with  Mrs.  Clermont. 

Court:  I  would  like  to  finish  with  her  if  we  could. 
We  have  been  going  with  her  for  the  last  40  minutes. 

Mr.  Erickson  :  T  don't  anticipate  asking  any  more 
questions,  but  because  of  llie  complete  variance  of 
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licr  testimony  with  the  testimony  of  our  witnesses, 

I  might  liavc  overlooked  something:,  so  I  wouhl  let 

her  go,  understanding  T  reserve  the  right  to  recall 

her. 

Mr.  Boone:    May  I  ask  her  one  or  two  questions? 

Court:    Very  well.  [213] 

Redirect  Examination 

Q.  (By  Mr.  Boone) :  Where  were  you  June  15, 
1953?  A.     Huson,  Montana. 

Q.  When  did  you  iTceive  the  final  wheat  pay- 
ment from  Canada?  A.     July  29,  1953. 

Mr.  Boone:    That  is  all. 

Court:  Very  well,  you  may  be  excused.  Take  the 
stand  in  the  morning  again  if  counsel  wishes. 

Mr.  Erickson :    I  may  not,  I  think  I  am  through. 

Court:    Do  you  have  some  more  testimony? 

Mr.  Boone :  We  have  some,  one  further  witness, 
your  Honor. 

Court:  We  have  ai'rived  at  this  point  in  tlie  trial 
of  this  case  where  T  do  have  something  to  say  to  all 
the  parties  coTic^rned.  That  is  simply  this:  T  h(^pe 
they  hav(»  l^arTied  a  lesson,  the  Ch^'inonts  mid 
Woodburys  and  Mr.  TTagarty.  Tt  seems  to  me  if  they 
spent  a  few  dollars  and  hired  a  lawyer  before  getting 
into  th(^se  difficulties,  you  would  be  w\ay  ahead.  It 
seems  to  ]^w  if  Mr.  TTagarty  would  devote  his  time 
to  soiling  r(vd  estat(^  instead  of  trying  to  practice 
lnn\  he  would  snve  his  clicMits  a  lot  of  time,  tn^ible, 
worry,  mon(\v  and  ex])(Mis(\  Tlu^  idea  of  a  person 
tryincc  to  draw  contracts  and  2:iving  advice,  telling 
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liini  not  to  i)ay  any  attention — hy  his  own  testimony, 
'*0h,  well,  the  abstract,  that  is  simple" — I  forget 
what  w^ords  he  used,  l)ut  in  other  words,  that  it 
didn't  [214]  amount  to  anything,  that  th(y  had 
plenty  of  recoui^se.  He  doesn't  know  what  recourse 
they  have,  he  doesn't  know.  You  understand  the 
difficulties  he  was  placing  people  in,  his  own  clients 
as  W'cll  as  other  people  he  was  dealing  with.  It  is  a 
pretty  serious  thing.  I  hope  all  of  you,  both  parties 
and  Mr.  Hagarty  and  all  other  real  estate  dealers, 
come  to  well  understand  that  they  have  got  to  be 
careful.  Lawyers  spend  their  lives  and  great  money 
educating  themselves,  and  still  they,  with  all  the 
care  that  is  exercised,  make  errors  and  mistakes  and 
give  poor  advice  sometimes,  but  with  it  all,  surely, 
surely  a  person  in  the  position  of  a  salesman  should 
not  ever  try  to  interfere  wdth  the  lives  and  fortunes 
of  people.  Without  regard  to  where  the  answ^er  in 
this  case  lies,  that  much  is  obvious,  that  they  had 
better  hire  lawyers  before  they  get  into  difficulties, 
and  that  people  who  have  no  right  should  not  be 
trying  to  advise  persons  with  reference  to  legal 
problems.  It  is  a  serious  matter.  Court  will  stand  in 
recess  until  10  o'clock  tomorrow  morning. 

(Whereupon,  a  recess  was  taken  until  10 
o'clock  the  following  morning,  November  30, 
1954,  at  which  time  W\o  following  procec^Iiro"^, 
were  had:) 

Court:    Call  the  next  witness. 
Mr.  Boone:     We  were  finished   witli   Mrs.  Cler- 
mrjnt  unless  counsel 
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taxes — ''  then  there  is  a  j^arenthesis — "water  for 
1953 — ''  there  isn't  a  close  in  the  parenthesis  there — 
no,  your  Honor,  I  am  mistaken,  there  is  no  paren- 
thesis on  the  original.  I  don't  want  to  mislead  the 
witness. 

Mr.  Rimel :    Whatever  it  is 

Mr.  Erickson:  No,  that  is  just  the  ''4"  going 
down. 

Mr.  Rimel :    1  think  it  speaks  for  itself,  your 

Honor. 

Court :    Yes,  just  present  it. 

Mr.  Erickson :  I  am  wondering  if  counsel  is  now 
withdrawing  his  objection. 

Mr.  Boone:  No,  the  objection  is  not  withdrawn 
because   [216]   your  statement  to  the  witness  was 

MARGUERITE  CLERMONT 
one  of  the  plaintiffs,  recalled  for  further  recross 
examination,   [215]  having  previously  been  sworn, 
testified  as  follows: 

Recross  Examination 

Q.  (By  Mr.  Erickson)  :  Mrs.  Clermont,  yester- 
day we  discussed  this  agreement  whicli  is  Plain- 
tiffs' Exhil)it  3,  and  there  is  on  the  exhil)it  '^Pur- 
chaser is  to  pay  taxes  and  water  for  1953."  Bo  you 
recall  the  discussion  about  that?  A.     No. 

Mr.  Rimel:  We  object  on  that  question.  Tt  says 
'*to  pay  taxes,  parenthesis,  water."  T  think  counsel's 
statement  was  ''taxes  and  w\ater." 

Mr.  Erickson:  Well,  whatever  tlu'  la]igua,2:e  is. 
T  b(^li(^ve  th(^  exact  language  is  "Purchaser  is  to  pay 
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*' taxes  and  water'',  which  is  definitely  not  on  there. 

Mr.  Erickson :    Okay. 

Court:  Let  me  see  it.  It  is  just  ''tax''  apostrophe 
^'s"  'Svater". 

Q.  Calling  your  attention  to  this  language  in  the 
contract,  "Purchaser  is  to  pay  tax's  water  1953", 
do  you  recall  any  discussion  of  that  prior  to  the 
time  the  contract  was  signed? 

A.     No,  not  that  I  remember. 

Q.  Do  you  remem])er  any  discussion  at  all  about 
who  was  to  pay  for  the  water  in  1953? 

A.  I  can't  recall  and  be  specific;  I  know  there 
was  some. 

Q.  Do  you  recall  whether  there  was  any  at  the 
time  the  contract  was  signed? 

A.     No,  I  can't  recall  that. 

Q.  Do  you  recall  any  discussion  in  the  field  at  the 
Jannsen  place  aloout  where  the  water  came  from  to 
irrigate  the  land? 

A.  T  remember  hearing  my  husband  ask  where 
tlie  water  came  from. 

Q.     Do  you  recall  what  the  reply  was? 

A.  T  can't  remember  the  name  of  the  lake;  you 
mentioned  it  yesterday;  so  I  can't  say.  I  heard  the 
lake,  you  know,  mentioned. 

Q.     Any  reference  made  to  the  "Big  Ditch"? 

A.     I  just  heard  ''Large  Ditch,  "Big  Ditch". 

Q.     Did  you  know  which  ditch  it  was? 

A.     No. 

Q.  Do  you  know  whether  or  not  in  getting  into 
the  Jannsen  place,  particularly  the  place  where  Mr. 
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AVoodbury  lives,  you  cross  the  Big  Ditch? 

A.     No. 

Q.  Do  you  recall  in  going  to  the  Woodbury  place 
you  go  along  a  ditch  ? 

A.  I  remem])er  now  a  large  ditch,  I  believe,  going 
in  from,  I  think  it  is  the  west  side;  the  Jannsen 
place  likewise ;  and  there  was  a  large  ditch  I  noticed 
on  the  left  side  as  we  drove  along  towards  his  home. 

Q.  Do  you  know  whether  that  is  the  ditch  from 
which  the  water  comes  for  the  Jannsen  ])lace? 

A.     No,  I  can't  say  I  knew  it ;  I  might  suspect  so. 

Q.  You  testified  yesterday  afternoon  you  went 
to  Canada  sometime  in  September.  How  long  after 
you  wTut  to  Canada  was  it  before  you  bought  this 
store  you  have  spoken  of? 

A.  We  crossed  on  the  7th  of  September,  and  we 
bought  that  store  the  15th  of  March  of  this  year. 

Q.  And  between  the  time  you  crossed  and  the 
time  you  bought  the  store,  what  line  of  endeavor 
was  your  husband  engaged  in  ? 

A.     lie  was  working  on  a  farm,  a  daiiy  fann. 

Q.  Mrs.  Clermont,  on  the  day  the  contract  was 
signed,  do  you  recall  wlu^ther  tlunv  was  any  discus- 
sion about  going  into  a  [218]  lawyer  to  fix  up  the 
final  papers?  A.     I  don't  remember  that  at  all. 

Q.  You  said  yesterday  that  Mrs.  Woodbury  sat 
with  you  oil  a  couch  while  these  transactions  were 
going  on?  A.     Yes,  a  chesterfield,  I  believe. 

Q.     Av('  yon  (piite  sure  about  that? 

A.     Very  sure. 

O.     Tf  Mrs.  Woodburv  t(^stifi(Hl   slu*  was  (^iit   in 
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the   kitchen   doing   dishes   during   the   discussions, 

would  you  think  she  was  wrong? 

A.    If  she  was 

Mr.  Boone:     We  o])ject  to  the  question. 

Court :    Sustained. 

Q.  But  you  are  very  sure  she  was  sitting  on  a 
chesterfield  with  you  during  the  discussions? 

A.     I  can't  recall  she  left  at  any  time. 

Q.  Now,  to  try  to  fix  the  time  at  which  the  con- 
tract was  read,  as  you  said  it  was  read  yesterday. 
Can  you  say  now  whether  it  was  read  before  Mr. 
Hagarty  tore  the  sheets  out  of  the  book  to  which 
there  has  been  reference  made,  or  afterwards? 

Mr.  Boone:  Objected  to  as  repetitious.  Counsel 
inquired  along  the  same  line. 

Court:    It  is  repetitious — objection  overruled. 

A.  I  can't  say  for  sure,  I  believe  I  told  you  yes- 
terday. 

Mr.  Erickson:    That  is  all.  [219] 

Mr.  Boone:    No  further  questions,  Mrs.  Clermont. 
(Witness  excused.) 

ALFRED  CLERMONT 

one  of  the  plaintiffs,  recalled  as  a  witness  on  his  own 
behalf,  having  previously  been  sworn,  testified  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Boone) :  Mr.  Clermont,  were  yon 
present  in  court  yesterday  when  Mr.  Woodbuiy  and 
also  Mr.  Hagarty  testified?  A.     Yes. 

Q.     You  were  here  in  Court?  A.     Yes. 
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Q.  Now,  referrin<^  to  the  testimony  of  Mr.  Hag- 
arty  for  the  moment,  you  will  recall  that  he  testi- 
fied to  certain  conversations  with  you  and  with  Mrs. 
Clermont  when  you  first  saw  him  and  went  out  to 
look  over  the  farm.  Do  you  recall  that  he  testified  to 
those  conversations?  A.     Yes. 

Q.  He  testified  with  respect  to  telling  you  and 
your  wif(^  al)out  Woodbury  having  a  contract  with 
Jaimsc^n  on  the  property.  Was  there  any  statements 
by  Mr.  Hagarty  that  Woodbury  had  a  contract  with 
Jannsen?  A.     No. 

Q.  What  did  he  say,  Mr.  Clermont,  as  to  what 
Woodbury  had  [220]  with  Jannsen? 

A.  Well,  he  had,  between  the  National  Bank  and 
Mr.  Jannsen  there  was  a  $20,000  mortgage. 

Q.     A  $20,000  mortgage?  A.     Yes. 

Q.  Now,  referring  to  conversations  which  Mr. 
Woodbury  testified  to  on  the  day  you  talked  with 
him  and  on  the  day  you  signed  this  agreement,  did 
Mr.  Woodl^ury  tell  you  that  he  had  a  contract  with. 
Jannsen  ?  A.     No. 

0.     Wliat  did  lie  say  lu^  liad  witli  JamiscMi  ! 

A.  There  was  a  mortgage  with  Jannsen  and  this 
Federal  Bank. 

Q.     And  the  Federal  Bank?  A.     Yes. 

Q.  Now,  referring  again  to  conversations  with 
Ml'.  TTagarty,  was  anything  said  by  Hagarty  to  you 
as  in  a  lien  on  the  water?  A.     No. 

Q.  Til  your  conversations  with  Mr.  Woodl)iiry, 
was  anytliinc'  said  ]\v  Mi*.  Woodbury  tliat  tliere  was 
a  li<Mi  b(>('aiis(^  ()\'  Ww  wat(M*?  A.     No. 

Mr.  Boone:     That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Erickson) :  Mr.  Clermont,  did  Mr. 
Hagarty  discuss  with  you  at  the  [221]  first  time  you 
met  the  terms  of  the  agreement  between  Jannsen 
and  Woodbury? 

A.     Well,  yes,  the  terms  to  pay  this 

Q.     Jannsen  ?  A.     $1000  a  year. 

Q.     And  did  he  say  what  the  interest  was? 

A.     At  Three  percent. 

Q.  Now,  in  the  conversations  with  Woodbury 
and  Hagaiiy,  was  it  your  impression  that  a  new 
contract  was  going  to  be  drawn  between  you  and 
Woodbury  or  that  you  were  going  to  take  over  what- 
ever contract  or  paper  he  had  with  Jannsen  ? 

Mr.  Boone:  Objected  to  as  improper  cross  ex- 
amination. 

A.     No,  I  was  going  to  take  it 

Court:    Just  a  minute.  Sustained. 

Mr.  Erickson :  If  your  Honor  please,  he  has  pre- 
sumed to  testify  as  to  what  was  said  about  the  agree- 
ment. 

The  Court:  The  direct  examination  has  just  been 
with  reference  to  two  conversations,  as  T  recall  it, 
diiTcted  toward  two  different  matters. 

Mr.  Boone:    That  is  correct. 

Mr.  Rimel :  Whether  or  not  there  was  a  contract 
o]'  moi-tgage. 

Court:  And  second,  what  was  said  or  done  about 
the  lien  on  the  water. 

Mr.  Erickson:  I  was  undei-  the  impression,  your 
Honor,  [222]  particularly  since  the  witness  is  one 
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of  the  parties,  tliat  when  on  direct  examination  he 
testifies  as  to  what  his  understanding  of  the  nature 
of  the  instrument  was,  I  would  be  entitled  to  develop 
the  full  conversation  as  to  what  tlie  nature  of  the  in- 
strument was. 

Court:  He  wasn't  testifying  as  to  what  was  the 
nature  of  the  instrument,  he  was  testifying  with  ref- 
erence to  the  conversation.  If  you  want  to  open  it, 
I  will  permit  you  on  cross  examination  to  go  into 
it  a  little,  but  we  have  already  covered  it. 

Mr.  Erickson:     I  am  only  asking  for  conversa- 
tions. We  haven't  covered  it  from  this  witness. 
(Question  read  back  by  Reporter.) 

Court:  Obviously  that  is  clear  out  of  line  of  the 
direct  examination.  I  am  going  to  sustain  the  ob- 
jection. We  can  get  right  back  into  the  whole  case 
again  if  we  go  along  that  line.  Limit  your  cross  ex- 
amination to  the  points  raised  on  direct. 

Mr.  Erickson:    Very  well. 

Q.  You  are  saying  now  that  at  no  time  did  either 
Mr.  TTagarty  or  Mr.  Woodl^jury  refer  to  the  Jann- 
seiT  transaction  as  anything  liut  a  mortgage? 

A .     VoR. 

O,  >Tow.  with  rrferor.co  to  tlu^  wat(M\  you  said 
Ijipt  nf  ^io  time  was  anything  said  to  yon  that  the 
chnrge  for  water  was  a  lien  on  the  land,  I  think  that 
is  correct.  Now,  were  there  [223]  discussions  as  to 
whnt  charges  were  to  hv  paid  for  water? 

A.  Yes,  Mr.  Woodl^ury  said  l-jetweeii  ihvco  and 
a  lir^lf  or  four,  they  would  run  in  tliat  ])ric(^  line. 

Q.     A  yenr?  A.     V^s. 
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Q.  And  was  tliat  discussed  at  sonic  Icn^'th  bc- 
IwcH'n  you  Mr.  Woodbury  and  Mr.  Hagarty? 

A.  I  don't  romoml)er.  Like  I  say,  that  come 
through  the  taxes.  I  don't  remember  it  throwed  the 
lien,  so  much  an  acre  on  that,  I  never  got  it  clear 
anyway  that  way  like  it  is  mentioned  today. 

Q.  You  don't  recall  you  were  told  by  either  Mr. 
Woodbury  or  Mr.  Hagarty  that  there  was  a  charge 
against  the  land?  A.     No. 

Q.  Are  you  saying  that  wasn't  said  or  you  just 
don/t  .remember? 

A.  Well,  I  can't  say  it  was  said  really  clear  in 
my  mind. 

Q.  And  did  you  hear  the  testimony  yesterday  in 
which  they  said  they  told  you  the  water  came  from 
the  Big  Ditch  and  that  the  Government  had  it,  or 
something  to  that  effect?  A.    Yes. 

Q.     And  they  said  that,  did  they? 

A.     It  seems  to  me  they  said  that  yesterday. 

Mr.  Rimel:  Just  a  minute,  I  think  the  witness 
may  have  been  confused. 

Court:    He  said,  "Yes,  they  said  that  yesterday." 

Q.  Do  you  recall  they  said  that  to  you  at  any 
time  during  your  negotiations? 

A.    Yesterday  ? 

Q.  No,  what  I  am  asking,  Mr.  Clermont,  they 
said  yesterday  they  had  talked  about  the  ditch  being 
a  Government  ditch.  Do  you  recall  now  that  during 
th(^  time  you  were  discussing  the  transaction,  the 
deal,  with  them  there  was  any  discussion  about  that? 

A.     No. 
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Q.  Are  you  saying  there  wasn't  any  discussion 
about  the  ditch  lacing  a  Government  Project? 

A.     No. 

Q.     You  are  saying  there  wasn't  any? 

A.     No,  there  wasn't  none. 

Q.  Now,  do  you  recall  whether  there  was  any 
discussion  about  where  you  could  find  out  in  detail 
about  the  amount  of  the  water  charge  and  the 
project?  A.     No. 

Q.  Mr.  Woodbury  testified  yesterday  he  told  you 
you  could  get  all  the  information  at  the  courthouse 
or  water  office.  Do  you  recall  any  such  conversation  ? 

A.  It  seems  to  me — you  know,  it  is  a  little  bit 
blurred  to  me,  but  it  might  come.  Like  I  say,  I  have 
heard  it  a  lot  through  the  summer  too  with  Mr.  Shaf- 
fer too  when  I  started  working  at  those  places,  but 
right  at  the  time  being  it  wasn't  clear  to  me.  [225] 

Q.  At  the  time  you  were  negotiating  with  Mr. 
Hagarty  and  Mr.  Woodbury  for  the  purchase  of 
this  place,  you  were  employed  on  a  farm,  an  irri- 
gated farm,  were  you  not?  A.     Yes. 

Mr.  Boone:  Objected  to  as  improper  cross  exami- 
nation. 

Court :    Tt  is,  ])ut  proceed. 

O.     Yon  worked  on  an  irrigated  farm? 

A.     Yes. 

Q.     At  Frenchtown?  A.     Yes. 

Q.  Do  you  know  whether  or  not  it  was  under  a 
GovernuK^nt  Irrigation  Project? 

A.  Yes,  li(^  got  it  und(M'  through  the  summei'  like 
T  say,  as  wo  went  along. 
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Q.  How  long  had  you  worked  there  prior  to  the 
time  you  entered  into  these  negotiations? 

A.     I  w^as  just  beginning  there,  really. 

Mr.  Erickson :    That  is  all,  Mr.  Clermont. 

(Witness  Excused) 
Mr.  Boone:    The  plaintiffs  rest,  your  Honor. 

PEARL  WOODBURY 

one  of  the  defendants,  called  as  a  ^vitness  on  her  own 
behalf,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Erickson) :  You  are  Mrs.  Glen 
Woodbury?  A.     Yes,  sir. 

Q.     You  are  one  of  the  parties  in  this  action? 

A.     Yes,  sir. 

Q.  Mrs.  Woodbury,  when  did  you  first  see  the 
Clermonts? 

A.  The  day  they  came  to  our  house  to  sign  up  a 
contract. 

Q.  There  has  been  reference  to  a  conversation 
that  was  held  in  a  field  prior  to  the  time  the  contract 
was  signed.  You  weren't  present  at  that  conversa- 
tion, were  you?  A.     No,  sir. 

Q.  Now,  calling  your  attention  to  the  time  they 
came  to  your  house,  were  you  in  the  room  during  the 
time  these  negotiations  were  being  carried  on? 

A.     Not  all  the  time,  no,  sir. 

Q.  Mrs.  Clermont  testified  you  sat  wath  her  on 
a  chesterfield  during  all  th(^  time  and  didn't  leave 
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the  room,  is  tliat  correct?  A.     No,  sir,  it  isn't. 

Q.     Where  were  you  ? 

A.     I  was  in  the  kitchen  part  of  the  time. 

Q.  How  much  of  the  time  did  you  spend  in  the 
room? 

A.  I  went  in  and  met  the  Clermonts  and  I  went 
to  the  kitchen  and  they  called  me  in  the  dining  room 
to  sign  the  contract. 

Court:  Counsel,  I  am  not  clear  in  my  own  mind 
that  that  is  what  the  witness,  Mrs.  Cleraiont,  said. 
As  I  recall  her  [227]  testimony  she  was  saying  all 
of  the  time  during  the  reading  of  the  contract  that 
Mrs.  Woodbury  was  present. 

Mr.  Erickson:  That  isn't  my  recollection,  ])ut  I 
will  fix  the  time. 

Court :  First  the  time  mth  reference  to  that,  then 
we  can  find  out  from  the  record  later. 

Q.  Yes.  How  much  of  the  time  were  you  in  the 
— strike  that.  How  long  did  these  negotiations  last 
in  your  house  ? 

A.     I  imagine  a  couple  of  hours,  probably. 

Q.     How  much  of  that  time  were  you  in  the  room? 

A.     Oh,  al)out  a  half -hour,  I  would  say. 

Q.     Speak  u])  just  a  little  louder. 

A.     About  a  half-hour. 

Q.  Do  you  r(»call  whether  Mr.  Hagarty  read  the 
contract  dnrini;'  that  time? 

A.     T  didn't  hear  him  read  it. 

Q.  Now,  will)  TefVi'cnce  to  the  lime  you  were  sup- 
posed to  have  sat  on  the  coucli  ov  chesterfield  with 
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Mrs.  Clermont,  did  you  sit  on  the  couch  with  her 

during  that  period  of  time  at  all? 

A.     What  do  you  mean? 

Q.  During  the  two  hours  that  these  negotiations 
took  ? 

A.  When  they  first  came  in  and  I  met  them,  I 
sat  down  there  and  talked  to  her  a  little  while. 

Q.     Xow,  you  signed  the  contract,  did  you  not? 

A.     Yes,  sir.  [228] 

Q.  Can  you  tell  me  whether — what  the  condition 
of  the  contract  was  when  you  signed  it  ?  Did  you  sign 
more  than  once?  A.     No,  I  didn't. 

Q.  Do  you  recall  the  condition  of  the  contract 
when  you  signed  it? 

A.  It  was  a  book  page  laid  there,  and  I  went  to 
the  table  and  signed  it. 

Q.  Are  you  saying  that  the  sheets  were  bound 
in  a  book  at  the  time  you  signed  it? 

A.     Yes,  sir. 

Q.  Did  you  yourself  read  the  contract  prior  to 
the  time  you  signed  it  ? 

A.     No,  sir,  I  didn't,  I  was  busy. 

Q.  You  relied  on  your  hus])and  in  the  transac- 
tion? A.     Yes,  sir,  I  did. 

Q.  What  were  you  doino-  at  the  time,  or  just 
prior  to  the  time  you  came  in  to  sign  the  contract? 

A.     I  was  in  the  kitchen  washing  dishes. 

Q.  Did  you  have  to  make  any  preY)arations  before 
coming  in  ?  A.     T  dried  my  hands,  of  course. 

Q.  You  went  right  from  washing  the  dishef  t  > 
siirn  tlie  cnntract  ?  A.     Vcs,  Ar. 
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Q.  Did  you  hear  any  of  the  discussions  leading 
up  to  the  signing  of  the  contract  there  at  your  house 
that  day?  [229] 

A.     For  me  to  sign  it? 

Q.  No,  I  mean  any  discussions  between  Mr.  Hag- 
arty,  Mr.  Clermont  and  Mr.  Woodbury? 

A.     Not  too  much. 

Q.  Would  you  say  what  you  heard  was  too  frag- 
mentary to  be  of  much  assistance? 

A.     Yes,  that's  right. 

Q.  After  that  time  did  you  see  the  Clermonts 
again?  A.    Yes,  sir. 

Q.  When  did  you  next  see  either  Mr.  or  Mrs. 
Clermont? 

A.  Mr.  Clermont  came  to  our  house  a])out  two 
wo(Ovs  later. 

Q.     Did  y<)n  linve  a  conversation  with  him? 

A.     Yes,  sir. 

O.     Pifl  if  r'nneorn  this  deal  you  liarl  made? 

A.  Wol1,  ho  cr*rr\p  (va  fho  l^'ick  porch,  and  ho  was 
stuck  in  iho  mud  tliat  day,  and  my  son  went  and 
V)ul]ofl  him  out,  an^l  they  came  to  our  hous(^  and  had 
dinner,  and  flion  he  was  in  the  dininir  room  talkine 
a])ont  it.  Mrs.  Clermont  and  T  were  in  the  kitchen. 

Q.  Any  discussion  then  about  the  contract  or 
abont  the  sale  that  you  heard?  A.     No,  sir. 

Q.  And  when  next  did  you  see  either  of  the  Cler- 
monts? A.     About  a  week  later. 

O.     Who  did  von  see  tlieii?  [230] 

A.     Mr.   CloT'mont. 
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A.  He  came  to  the  porch  and  wanted  to  know 
where  my  husband  was. 

Q.     Were  just  the  two  of  you  there? 

A.    Yes,  sir. 

Q.     Was  there  any  discussion  about  the  sale? 

A.  That  is  the  day  he  wanted  to  know  if  I 
thought  my  husband  would  give  him  his  money  back. 

Q.     What  was  the  rest  of  that  conversation? 

A.  I  said  that  my  husband  was  an  honest  man, 
and  he  wondered  if  my  husband  would  give  him  the 
money  back. 

Q.  You  say  he  Avondered  if  your  husband  was 
honest? 

A.  I  said  I  had  said  my  husband  was  an  honest 
man.  He  said  he  wondered  if  he  would  give  him  his 
money  back.  I  said  he  would  have  to  go  talk  to  my 
husband. 

Q.  Did  he  give  you  any  reason  why  he  wanted 
his  money  back  ?  A.     No,  sir. 

Q.  Was  that  the  extent  of  the  conversation  that 
<la\'?  A.     Yes,  sir,  I  sent  him  on  up  the  road. 

Q.  You  sent  him  on  up  the  road  to  see  your  hus- 
band? A.     To  see  my  husband,  yes,  sir. 

Q.  Did  he  return  to  the  house  later  that  day,  or 
did  you  hear  any  part  of  the  conversation  between 
him  and  your  husband?  A.     No,  sir.  [231] 

Q.  Did  you  have  any  further  conversation  with 
either  of  the  Clermonts  about  this  transaction? 

A.    No. 

Q.  Mrs.  Woodbury,  were  you  ])resent  at  any  con- 
versation in  which  there  was  anv  discussion  of  the 
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contract  with  relation  to  its  terms  after  the  time 

it  was  made?  A.     Yes,  I  was. 

Q.     When  was  that  ? 

A.     The  day  we  went  in  to  see  Mr.  Hagarty? 

Q.     Who  was  present  at  that  conversation? 

A.  Mr.  and  Mrs.  IIa,2:arty — I  mean  Mr.  and  Mrs. 
Clermont,  my  husband  and  I. 

Q.     Was  that  at  your  house? 

A.  We  went  in  to  see  Mr.  Hagarty.  As  we  was 
coming  out,  I  heard  my  husband  tell  him  after  the 
15th  he  would  make  him  a  new  contract. 

Q.     That  discussion  was  with  Mr.  Clermont? 

A.    Yes. 

Mr.  Erickson:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Rimel) :  Mrs.  Woodbury,  did  you 
sign  the  contract,  Plaintiffs'  Exhibit  3,  which  T  will 
show  to  you,  without  reading  it? 

A.     I  did  not  read  it.  [232] 

Q.  And  yet  you  placed  your  signature  on  the  con- 
tract below  that  of  your  husband? 

Mr.  Erickson:  T  believe  the  witness  has  already 
answered  that  she  did. 

Court :    Yes. 

Q.  Is  that  correct?  She  nodded  her  head.  Prior 
to  signing  it,  did  you  determine  it  had  been  read 
by  your  luisband  ? 

A.  T  didn't  know  foi-  sur(\  T.ike  T  say,  T  was  in 
th(^  kitclHMi. 
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Q.     Did  you  ask  youi'  husband  if  lie  had  read  it 
before  you  ]>ut  your  sip^natiu'e  on  it? 

A.     I  don't  ask  my  husband  if  he  does  things. 

Q.  You  just  si.G^ned  it  without  either  reading  it 
or  determining  if  he  had  read  it? 

Mr.  P^riekson:  She  has  answered  the  question, 
your  Honor. 

Court:     Yes,  yes,  she  has. 

Mr.  Rimel :    That  is  all. 
(Witness  Excused) 

Court :    Call  the  next  witness. 

GLENN  WOODBURY 

one  of  the  defendants,  recalled  as  a  witness  on  his 
own  behalf,  having  previously  been  sworn,  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Erickson) :  Mr.  Woodbury,  you 
testified  yesterday,  did  you  not  ?  [233] 

A.     I  did. 

Q.  And  you  have  been  present  here  during  the 
testimony  of  both  Mr.  and  Mrs.  CleiTuont,  have  you 
not?  A.     That's  right,  I  have. 

Q.  Now,  with  reference  to  the  conversations  con- 
cerning the  Jannsen  transaction,  did  you  at  any  time 
ever  refer  to  the  Jannsen  transaction  as  a  mortgage? 

Mr.  Boone:  That  is  objected  to  as  improper  sur- 
rebuttal. 

Court:  W(01,  in  a  way,  yes,  the  rebuttal  was  that 
he  had  referred  to  it  as  a  mortgage  and  not  as  a 
contract,  but  he  has  y)reviously  testified  that  he  re- 
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ferred  to  it  as  a  contract  and  not  as  a  mortgage. 

Mr.  Erickson:  I  have  some  additional  questions 
I  wanted  to  ask  him,  and  this  is  preliminary. 

Court:    Very  well,  proceed. 

Q.     The  question  again,  please? 

(Question  read  back  by  Reporter.) 

A.     I  did  not. 

Q.  AYhy  didn't  you  ever  refer  to  it  as  a  mort- 
gage? 

A.     Because  I  always  thought  of  it  as  a  contract. 

Q.     Did  you  have  a  copy  of  it?  A.     I  did. 

Q.     Had  you  read  that  copy?  A.     I  had. 

Q.  And  that  instrument  was  prepared  by  an  at- 
torney, was  it  not?  [234]  A.     That's  right. 

Mr.  Boone:  We  object  to  this  as  improper  sur- 
rebuttal.  It  is  just  repetitious  of  what  he  said  on 
direct  examination. 

Mr.  Erickson:  I  am  not  sure  whether  this  is 
surrebuttal  or  whether  it  is  rebuttal.  I  don't  know 
it  makes  any  difference. 

Court :  All  of  this  testimony  so  far  is  already  in. 
I  think  the  whole  thing  is  there. 

Mr.  Erickson:  My  position  in  the  matter  prob- 
ably is — I  thought  it  was  correct — but  we  have  a 
situation  here  where  the  Court  is  forced  on  some 
of  these  matters  to  decide  which  of  the  witnesses 
is  telling  the  truth. 

Court :     Yes. 

Mr.  Erickson :  And  you  have  a  situation  where 
the  ])laintiffs  have  come  in  now — T  guess  it  is  sur- 
rebuttal— tlu^  ])lnintiffs  have  come  in  nTid  categori- 
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gorically  elialkMio^d  the  truth  of  the  witness  and 

Ills  memory,  and  it  seemed  to  me  in  view  of  their 

testimony  I  would  have  the  right  to  be  sure  this 

witness  hasn't  now  changed  his  position  by  being 

reminded   of   something   he   may   have   overlooked 

before. 

Court:  On  that  basis  we  will  try  the  whole  case 
again.  You  just  keep  going  back  explaining  every- 
thing all  over  again.  This  witness  has  already  tes- 
tified that  he  had  a  contract  with  Jannsen,  that  it 
was  prepared  by  an  attorney,  that  he  had  a  copy 
of  it  in  his  desk,  that  the  offer  was  made  at  the 
time  of  [235]  the  conversation  at  the  house  to  pro- 
duce that.    All  that  is  here  in  the  record. 

Mr.  Rimel:  I  was  going  to  add,  your  Honor,  it 
doesn't,  in  my  opinion,  assist  the  Court  to 

Court:  The  surrebuttal  here  is  designed  to  an- 
swer anything  new  that  arose  as  a  result  of  the 
rebuttal.  Now,  the  rebuttal,  as  I  understand  it, 
didn't  raise  anything  new  at  all,  it  just  constituted 
a  denial  of  some  of  the  things  that  were  testified 
to  in  the  defense. 

Mr.  Erickson :    I  think  that  is  correct. 

Court:  There  was  nothing  new  actually  raised 
as  far  as  T  can  see,  but  if  you  want  to  clear  up  some 
of  those  matters  you  think  are  not  clear,  why  fine, 
let's  go  ahead  and  do  it. 

Mr.  Erickson :    That  was  the  purpose. 

Court:     Just  so  we  don't  £^o\  too  far  afield. 

Mr.  Erickson:     T  don't  intend   to.    T  have  notes 
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on  three  questions.    Of  course,  one  question  often 

breeds  several  more. 

Court :    Yes. 

Q.     Was  there  an  answer  to  the  last  question? 

A.     I  think  I  answered  it  under  protest. 

Q.  Not  on  your  part,  objection  on  the  part  of 
counsel  ?  A.    Yes. 

Q.  Now,  at  the  time  this  instrument  was  signed 
by  you  and  ])y  the  Clermonts — I  believe  this  is  a 
matter  on  which  this  witness  has  not  testified.  [236] 

A.     You  are  referring  to  this  instrument? 

Q.  That  instrument,  yes.  Exhibit  3.  Do  you  re- 
call the  condition  in  which  that  instrument  was  at 
the  time  you  signed  it? 

A.  It  was  in  Mr.  Hagarty's  form  book  that  ho 
has  them  in  and  carbon  copies. 

Q.  Mrs.  Clermont  testified  that  w^as  torn  out 
and  read  to  you,  and  my  understanding  was  that 
that  reading  occurred  before  it  was  signed.  Do 
you  recall  anything  about  the  contract  having  been 
read  aloud  by  Mr.  Hagarty? 

A.     No,  I  don't  recall  it  l^eing  read  aloud  at  all. 

Q.     Did  you  read  it  before  you  signed  it? 

A.     No,  not  that  I  recall. 

Q.  Do  you  recall  reading  the  part  he  had  writ- 
ten in?  A.     No. 

Q.  Was  there  any  discussion  at  that  time  con- 
cerning the  final  form  of  agreement  that  was  to  be 
entered  into? 

A.     T  thiiil:  T  testified  to  that  yesterday. 

Q.     T  don't  believe  so,  but  what  was  it? 
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A.  When  they  came  with  the  additional  $11,- 
000,  we  were  to  go  to  an  attorney  and  make  an 
assignment  of  my  contract  with  Jannsen. 

Mr.  Erickson:     I  think  that  is  all. 

Court:    Any  cross  examination?  [237] 

Cross  Examination 

Q.  (By  Mr.  Boone)  :  Mr.  Woodbury,  will  you 
say  definitely  that  Mr.  Hagarty  did  not  read  this 
contract  to  all  of  you? 

A.  No,  I  don't  believe  I  testified  that  yesterday, 
and  I  can't  testify  it  today.  I  don't  remember  of 
him  reading. 

Q.  So,  you  can't  say  today  whether  he  did  or 
did  not  read  it?  A.     No. 

Q.     Are  you  definite  that  you  didn't  read  it? 

A.  No,  I  couldn't  swear  I  didn't  read  it,  I  don't 
recall  reading  it. 

Mr.  Boone:    That  is  all. 

Mr.  Erickson:     That  is  all. 

(Witness  excused.) 

Court:     Do  you  want  a  recess. 

Mr.  Erickson:  Yes,  if  I  could  have  a  couple 
minutes. 

Court:  Court  will  stand  in  recess  until  quarter 
after  11. 

(10-minute  recess.) 

Mr.  Erickson :  We  have  nothing  further  to  offer. 
We  rest. 

Mr.  Boone:     Nor  do  we. 
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Court:  What  is  the  next  move  with  reference 
to  this? 

Mr.  Boone:  We  request  time  be  allowed  for  the 
purpose  of  findings  of  fact  and  a  memorandum  to 
the  Court.  [238] 

Court:  Yes,  how  much  time  does  the  plaintiff 
need? 

Mr.  Rimel :    Ten  days  or  20  days. 

Mr.  Erickson:  Maybe  I  can  assist  in  fixing  the 
original  time  if  I  tell  the  Court  my  situation.  I 
am  going  to  be  tied  up  in  trials  for  the  next  couple 
of  weeks. 

Court:  So  20  days  would  be  all  right  so  far 
as  you  are  concerned? 

Mr.  Erickson:  Yes,  because  I  see  no  possibility 
of  getting  at  it  as  far  as  T  am  concerned. 

Court:  Very  well,  if  the  plaintiffs  will  submit 
a  memorandnm  together  with  proposed  findings  of 
fact  and  conclusions  in  20  days,  and  how  much  time 
world  von  want? 

'^Av.  Erickson:     T  would  say  15  days. 

Court:  15  days  then  for  the  defendant  to  sub- 
mit his  pro])()sed  findings  and  memorandum.  T 
think  you  are  all  awar(^  of  the  two  or  three  proposi- 
tions that  we  are  going  to  be  really  concerned  with. 
There  is  the  proposition  in  the  first  instance,  T 
suppose,  on  the  admission  of  parol  evidence,  and 
then,  of  course,  from  the  factual  standpoint  itself, 
thero  are  two  or  three  conditions  that  ])robably 
need  some  discussion.  T  might  call  to  your  atten- 
tion tlu^  letter.  Exhibit  ''D,"  particularly,  Mr. 
Ericks(^n,  wlu^tlicr  tlint  letter-  fits  in  with  the  theorv 
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upon  which  you  have  been  proceeding.  You  see, 
explain  that  situation  to  me  if  it  does.  It  is  some- 
thing' in  the  light  of  the  situation  that  existed  when 
the  defendant  testified  that  he  [239]  went  to  the 
office  of  counsel  for  the  plaintiffs,  and  then  he  went 
to  see  his  attorney,  and  then  came  back  and  de- 
livered the  abstract.  Offhand  it  occurs  to  me  that 
that  is  more  in  keeping  with  the  idea  that  the  ab- 
stract was  to  be  delivered  prior  to  the  payment,  and 
so  I  want  you  to  appreciate  that  those  things  do 
appear  that  way  to  me,  and  you  had  better 
straighten  me  out  as  to  what  you  consider  the  real 
significance  and  meaning  of  that  evidence. 

Mr.  Erickson:  I  am  sure,  your  Honor,  that  the 
l)riefs  Avill  be  plenty  long,  that  the  matters  will 
be  covered. 

Court:  That  is  fine,  I  don't  mind  that,  the  length 
of  your  brief  in  arguing  and  setting  forth  your 
]:>osition  is  fine.  Satisfy  yourself  in  the  first  in- 
stance, that  is  the  thing.  With  reference  to  the 
law  and  the  citing  of  cases,  I  will  appreciate  it  if 
you  just  cite  cases  that  are  necessary,  just  don't 
cite  me  a  whole  list  of  cases  themselves.  Then  we 
are  faced  with  the  proposition  of  reading  all  of 
tliose  cases.  If  the  point  is  made  by  one  case,  there 
is  no  necessity  of  citing  20,  I  don't  think.  How- 
ever, I  appreciate  also  sometimes  cases  are  not  just 
exactly  in  point,  and  sometimes  you  have  to  cite 
a  number  of  cases  to  show  the  line  of  reasoning 
under  those  circumstances.  I  am  glad  to  read  all 
the  cas(\s.  We  try  to  make  it  a  pi'actice  to  read 
every   case   that   is   cited,   so   you   will   help   us   by 
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citing  as  few  cases  as  possible.    Anything  further? 

Mr.  Einiel:  Yes.  May  we  have  10  days  after 
defendants  file  their  brief  to  file  a  reply  l)rief. 

Court:  Yes.  Very  well,  our  next  business  is  at 
two  o'clock.  Court  will  stand  in  recess  until  two 
oVlock.  [241] 

[Endorsed] :     Filed  March  31,  1955. 


DEFENDANTS'  EXHIBIT  No.  1 

United  States  Department  of  the  Interior 

Bureau  of  Reclamation 

Bitter  Root  Project 

Amendatory  Contract  between  the  United  States  of 
America  and  the  Bitter  Root  Irrigation  Dis- 
trict. 

This  amendatory  contract,  made  this  16th  day  of 
September,  1948,  under  the  provision  of  the  Act  of 
June  17,  1902  (32  Stat.  388),  and  acts  amendator}^ 
thereof  and  supplementary  thereto,  and  particularly 
the  Act  of  August  4,  1939  (53  Stat.  1187),  together 
h(M'eiiiaft(M'  rc^fcM'i'iMl  to  as  the  Federal  Reclamation 
T^aw,  between  The  United  States  of  America,  here- 
inafter referred  to  as  the  United  States,  acting  for 
this  purpose  through  William  E.  Wanie,  Assistant 
Secrc^tary  of  the  Interior,  hereinafter  referred  to  as 
the  Secretary,  and  the  Bitter  Root  Irrigation  Dis- 
trict, an  irrigation  district  organized  under  the 
laws  of  the  State  of  Montana,  and  having  its  prin- 
cipal place  of  business  at  Hamilton,  Montana,  her(^- 
inafter  referrcnl  to  as  the  District, 
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Witnessetli  that: 

2.  Whereas,  the  United  States  and  the  District 
entered  into  a  contract  dated  August  24,  1931  in 
pursuance  of  the  Act  of  June  17,  1902  (32  Stat. 
388)  and  acts  amendatory  thereof  and  supplemen- 
tary thereto  and  the  Act  of  Congress  of  July  3,  1930 
(46  Stat.  852),  which  contract  was  amended  and 
supplemented  by  the  contract  of  March  17,  1936  for 
the  purpose  of  extending  to  the  District  the  l)ene- 
fits  of  the  [244]  Act  of  Congress  of  August  26,  1935 
(49  Stat.  799),  said  contracts  being  hereinafter  re- 
ferred to  collectively  as  the  Government-District 
contract;  and 

3.  Whereas,  said  Government-District  contract 
provided  for  (a)  liquidating  the  bonded  and  other 
outstanding  indebtedness  of  the  District,  (b)  for 
the  doing  or  causing  to  be  done  under  the  super- 
vision of  the  Secretary,  of  such  construction,  bet- 
terment or  repair  work  as  in  the  opinion  of  the 
Secretary  may  be  necessary  to  place  the  irrigation 
works  of  the  project  in  good  operating  condition; 
and  (c)  for  loaning  of  money  to  the  District  from 
time  to  time  for  the  prosecution  hj  the  District  of 
any  construction,  betterment  or  repair  work  that  in 
the  opinion  of  the  Secretary  may  be  needed  to  place 
the  irrigation  works  of  the  project  in  good  operat- 
ing condition,  and  (d)  for  allotment  to  the  District 
of  funds  appropriated  by  the  Emergency  Relief 
Appropriation  Act  of  1935  for  use  in  betterments 
and  repairs  of  the  District's  irrigation  works;  and 

4.  Whereas,    the    Goverrmient-District    contract 
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I^rovides,  among  other  things,  for  the  repayment  of 
all  funds  so  used  or  advanced  by  the  United  States 
to  the  District  within  a  period  of  forty  years  from 
the  date  of  the  first  disbursement  by  the  United 
States  to  or  for  the  benefit  of  the  District,  with 
interest  at  four  per  centum  (4%)  per  annum  on  the 
funds  so  used  or  advanced  from  the  date  of  such 
use  or  advancement  until  paid,  which  interest  after 
July  1,  1935,  was  payable  only  on  funds  advanced 
for  liquidating  the  bonded  and  other  outstanding 
indebtedness  of  the  District;  and  [245] 

5.  Whereas,  the  District,  as  the  duly  authorized 
representative  of  the  water  users  involved,  desires 
to  enter  into  an  amendatory  contract  for  the  pur- 
pose of  securing  the  benefits  of  the  Act  of  August 
4,  1939  (53  Stat.  1187) ;  and 

().  Whereas,  the  Secretary  has  determined  that, 
in  his  judgment,  the  provisions  of  this  amendatory 
contract  provide  fair  and  equitable  treatment  of  the 
repayment  problems  involved  and  would  be  in  keep- 
ing with  the  general  purpose  of  the  said  Act  of  Au- 
gust 4,  1939; 

Now,  therefore,  in  consideration  of  the  mutual 
and  dependent  stipulations  and  covi^uauts  Ik^ihmu 
contained,  it  is  hereby  mutually  agreed  by  and  be- 
tween the  ])ai'ties  hereto  as  follows: 

Sco]:)e  of  Amendatory  Contract 
7.  Tliis  amendatory  contract  supersedes  and  takes 
the  place  of  the  contracts  between  the  United  States 
and  the  District  dated  August  24,  1931  and  March 
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17,  1936,  referred  to  herein  collectively  as  the  Gov- 
ernment-District contract,  and  the  Government- 
District  contract  shall  remain  or  be  effective  only 
to  the  extent  expressly  provided  in  this  contract: 
Provided,  That  the  provisions  of  the  Government- 
District  contract  which  have  been  fully  executed 
])rior  to  the  date  of  this  contract  shall  remain  un- 
affected by  this  contract,  except  as  this  contract 
expressly  provides  otherwise. 

Definitions 

8.  The  temi  "accrued  interest"  as  hereinafter 
used  in  this  contract,  shall  mean  all  interest  which 
has  become  due  imder  the  [246]  Government-Dis- 
trict contract  but  has  not  been  paid  to  the  United 
States  by  the  District  as  of  the  effective  date  of 
this  contract,  includino^  $43,247.81  merged  with  and 
added  to  the  piincipal  in  accordance  with  the  Act 
of  August  26,  1935. 

The  term  ^ ^unaccrued  interest''  as  hereinafter 
used  in  this  contract,  shall  mean  all  interest  pro- 
vided to  be  paid  by  the  District  to  the  United 
States  under  the  Government-District  contract,  but 
which  has  not  become  due  as  of  the  effective  date 
of  this  contract. 

The  term  "unaccrued  balance"  as  hereinafter  used 
in  this  amendatory  contract  in  relation  to  obliga- 
tions of  the  District  to  the  United  States,  means 
that  portion  of  the  principal  indebtedness  of  the 
District  to  the  United  States  imdei-  the  Govern- 
ment-District contract  which  has  not  become  due 
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and  payable  prior  to  the  effective  date  of  this  con- 
tract, inchiding  instahnents  or  parts  of  instahnents 
of  such  indebtedness  with  accrued  interest  thereon 
deferred  under  the  Act  of  May  31,  1939  (53  Stat. 
792),  as  extended. 

The  term  *^delinquent  balance"  as  hereinafter 
used  in  this  amendatory  contract,  means  that  por- 
tion of  the  principal  indebtedness  of  the  District 
to  the  United  States  which  has  become  due  \mder 
the  Government-District  contract  but  has  not  been 
paid  to  the  United  States  by  the  District. 

The  temi  ^'irrigation  works"  means  the  canal  and 
lateral  system,  reservoirs  and  all  other  structures 
and  property  of  the  District.  [247] 

Cancellation  of  Accrued  and  Unaccrued  Interest 

9.  All  obligations  of  the  District  to  the  United 
States  for  accrued  interest  and  unaccnied  interest 
are  hereby  cancelled,  su])ject  to  the  provisions  of 
Article  30  hereof.  All  penalties  due  the  United 
States  from  the  District  and  unpaid  on  September 
30,  1947,  are  hereby  cancelled  and  waived. 

Credit  to  the  District  for  Payments  Made 

10.  The  amount  of  two  hundred  foi*ty-five  thou- 
sand seven  hundred  twenty-five  and  81/100  dollars 
($245,725.81)  which  has  ])e(Mi  i)aid  by  the  District 
to  the  United  States  under  the  Government-District 
contract,  is  hereby  credited  in  full  on  the  District's 
])rincipa1     indebtedness    thenMUidor    7-(\i]:ardless    of 
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whether  the  payment  made  was  for  interest  due  or 
for  application  on  the  principal  indebtedness. 

Extension  of  Payment  Period ;  Time  of  Payment 
and  Amount  of  Aimual  Instalments 

11.  The  unaccrued  balance  and  delinquent  bal- 
ance of  the  District's  obligation  to  repay  the  United 
States  under  the  provisions  of  the  Government- 
District  contract,  plus  the  sum  of  $5,100.00  to  cover 
expenses  of  the  United   States  to   September  30, 

1947  in  connection  with  this  contract,  are  agreed 
to  total  seven  hundred  seven  thousand  fifteen  and 
24/100  dollars  ($707,015.24)  as  of  September  30, 
1947,  which  amount,  reduced  by  any  further  pay- 
ments made  by  the  District  to  the  United  States 
under  the  Government-District  Contract  prior  to 
the  effective  [248]  date  of  this  contract,  shall  be 
referred  to  hereinafter  as  the  ^'contract  obligation" 
and  shall  be  paid  by  the  District  to  the  United 
States,  in  successive  annual  instalments,  due  and 
])ayable  on  or  before  July  1  of  each  year  beginning 
with  July  1,  1948,  or  as  soon  thereafter  as  this 
contract  becomes  effective.  Until  said  contract  obli- 
gation is  paid  in  full,  each  of  said  annual  instal- 
ments shall  be  in  an  amount  determined  by  increas- 
ing or  decreasing,  pursuant  to  the  x^ro visions  of 
Article  12  hereof,  the  sums  herein  set  out  for  the 
respective  year  as  follows,  except  the  sum  due  for 

1948  which  shall  not  be  so  increased  or  decreased 
and  shall  be  paid  in  the  exact  amount  of  $16,665.00: 
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1948  $16,665.00 

1949  16,665.00 

1950  16,665.00 

1951  16,665.00 

1952  16,665.00 

1953  16,665.00 

1954  16,665.00 

1955  16,665.00 

1956  16,665.00 

1957  16,665.00 

1958  16,665.00 

1959  16,665.00 

1960  16,665.00 

1961  16,665.00 

1962  16,665.00 

1963  16,665.00 

1964  16,665.00 

1965  16,665.00 

1966  16,665.00 

1967  16,665.00 

1968  16,665.00 

1969  16,665.00 

1970  16,665.00 

1971  16,665.00 

1972  16,665.00 

1973  16,665.00 

1974  16,665.00 

1975  16,665.00 

1976  16,665.00 

1977  16,665.00 

1978  16.665.00 
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1979  16,665.00 

1980  16,665.00 

1981  16,665.00 

1982  16,665.00 

1983  16,665.00 

1984  16,665.00 

1985  16,665.00 

1986  16,665.00 

1987  16,665.00 

1988  16,665.00 

1989  16,665.00 

and  sLxteen  thousand  six  hundred  sixty-five  dollars 
($16,665.00)  for  each  year  after  the  year  1989  until 
the  said  contract  obligation  is  paid  in  full:  Pro- 
vided, That  the  last  of  said  instalments,  that  is,  the 
instalment  completing  the  payment  of  said  contract 
obligation,  shall  not  exceed  the  sum  necessary  to 
make  the  total  of  said  instalments  equal  the  said 
contract  obligation. 

Determination  of  Annual  Instalments 
12.    Each  annual  instalment  provided  in  Article 
11  hereof  (except  for  1948)  shall  be  determined  by 
increasing  or  decreasing  the  sum  set  out  for  the 
respective  year  in  said  article  as  follows: 

(a)  The  area  of  irrigable  lands  within  the  bound- 
aries of  the  District  is  agreed  to  be  16,655  acres,  as 
described  on  Exhibit  "A''  attached  hereto  and  made 
a  part  hereof,  and  for  the  purpose  of  this  article 
said  lands  shall  comi)rise  the  ^* project  contract 
unit". 
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(I))  Each  calendar  year  duiing  the  term  of  this 
contract,  tlie  Secretary  shall  determine  or  estimate 
the  "annual  returns",  and  shall  detennine  the  "nor- 
mal returns''  for  the  project  contract  unit  and  shall 
determine  the  *  ^parity  ratio"  to  be  applied.  "An- 
nual returns"  means  the  amount  of  the  gross  crop 
returns  per  acre  of  the  area  in  cultivation  within 
the  project  contract  unit  for  any  calendar  year.  The 
"normal  returns"  shall  be  detemiined  by  taking  the 
weighted  average  of  the  ^'annual  returns"  of  those 
ten  calendar  years,  of  the  thii-teen-year  period  cov- 
ering the  calendar  year  for  which  said  normal  re- 
turns are  being  determined  and  the  twelve  calendar 
years  preceding  it,  in  which  the  annual  returns  for 
such  years  are  the  highest:  Provided,  that  an  esti- 
mate of  annual  returns  may  be  used  for  the  year 
for  which  the  normal  returns  are  being  determined. 
The  ^^  parity  ratio"  shall  be  detemiined  by  dividing 
the  average  of  the  "Index  of  prices  received  by 
farmers"  covering  *'Feed  grains  and  hay"  and 
"Dairy  products"  by  the  index  of  "Prices  paid  by 
farmers"  covering  ^'Commodities,  interest  and 
taxes",  using  the  annual  indexes  as  published  by 
the  Bureau  of  Agricultural  Economics  of  the  United 
States  Department  of  Agriculture  for  the  year  for 
which  the  nomial  returns  are  being  determined.  If 
the  issuance  of  such  annual  indexes  is  discontinued, 
the  parity  ratio  shall  be  discontinued.  The  District 
and  the  water  users  thereof  shall  furnish  the  Secre- 
tary with  sucli  assistance  as  lie  riMjuests,  includ- 
ing the  submission   [251]   of  preliminaiy  crc^^i  re- 
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jiorts  and  estimates  for  the  current  year  on  or  be- 
fore July  1  of  each  year  or  such  other  date  fixed 
by  the  Secretary,  for  use  in  the  preparation  of  the 
estimates  and  determinations  of  annual  returns  and 
the  determinations  of  normal  returns  and  of  parity 
ratio  provided  for  in  this  article,  and  said  esti- 
mates and  determinations  made  by  him  shall  be 
subject  to  adjustment  the  following  year  when  the 
actual  annual  returns  and  parity  ratio  are  known, 
and  the  said  determinations  by  the  Secretary  shall 
])e  conclusive  upon  the  parties  hereto:  Provided, 
however,  that  no  adjustments  shall  be  made  unless 
the  excess  or  deficiency  of  the  actual  amount  col- 
lected amounts  to  more  than  ten  cents  ($0.10)  per 
acre.  Written  notice  of  this  further  final  deteimi- 
nation  shall  be  furnished  to  the  District  by  the  Sec- 
retary on  or  before  the  third  Monday  of  August 
of  each  year  following  the  year  for  which  such  de- 
terminations are  applicable  and  any  necessary  ad- 
justment shall  be  added  to  or  subtracted  from  the 
amount  determined  as  provided  in  this  article  to 
be  payable  in  the  following  year. 

(c)  Each  calendar  year  during  the  term  of  this 
contract,  the  Secretary  shall  determine  the  per  cent 
of  the  normal  returns  for  said  year  by  which  the 
annual  returns  for  said  year  exceed  or  are  less  than 
said  nonnal  returns.  For  each  one  per  cent  or 
major  fraction  of  one  per  cent,  there  shall  be  an 
increase  or  a  decrease,  respectively,  of  two  per  cent 
in  tlie  sum  set  out  for  said  years,  as  [252]  provided 
in  Article  11    hereof;  and  the  said  sum  so  deter- 
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mined  shall  be  further  increased  or  decreased  by 
multiplying  it  by  the  parity  ratio  as  determined  by 
the  Secretary  under  subarticle  (b)  of  this  article: 
Provided,  that  in  no  event  shall  the  amount  of  said 
instalment  due  for  said  year  be  less  than  fifteen  per 
cent  (15%)  nor  more  than  two  hundred  per  cent 
(200%)  of  the  sum  set  out  for  said  year  in  Article 
11  of  this  contract:  Provided,  further,  that  the  last 
instalment  payable  by  the  District  under  the  pro- 
visions of  Article  11  hereof  and  this  article  shall 
not  be  in  an  amount  greater  than  the  amount  nec- 
essary to  complete  pajaiient  of  the  contract  obliga- 
tion under  Article  11  hereof.  The  Secretary  shall 
notify  the  District  of  his  determinations  under  sub- 
articles  (1))  and  (c)  hereof  on  or  before  the  third 
Monday  of  August  of  the  calendar  year  for  which 
such  determinations  are  made.  The  instalment  so 
computed  for  any  calendar  year  shall  be  that  pay- 
able by  the  District  on  or  before  July  1  of  the 
following  year. 

(d)  If  at  any  time  by  reason  of  the  operations 
of  this  article  the  contract  obligation  of  the  District 
has  been  reduced  to  an  amount  equal  to  or  less  than 
$16,665,  the  unaccrued  portion  shall  be  paid  on  the 
due  date  of  the  next  instalment  without  further 
adjustment  under  this  article.  [253] 

Operation  and  Maintenance  of  Irrigation  Works 

i;].  (a)  The  District  shall  continue  to  operate  and 
maintain  ihv  irrigation  works  utkIc]-  flie  sujx'rvision 
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of  the  Secretary.  Should  the  District  default  in  any 
manner  in  the  i)erforniance  of  this  contract  and 
should  it  fail  to  correct  said  default  after  request 
in  writing  by  the  Secretary  so  to  do,  the  United 
States  may  take  charge  and  control  of  all  or  any 
part  of  the  irrigation  works  and  operate  and  main- 
tain the  same.  Such  operation  and  maintenance  by 
the  United  States  shall  continue  until  the  Secre- 
tary determines  that  the  default  of  the  District  has 
been  corrected  and  the  District  is  again  capa])le  of 
operating  and  maintaining  all  or  any  part  of  the 
irrigation  works  then  being  operated  and  main- 
tained by  the  United  States  and  that  all  or  a  part 
of  the  irrigation  works  should  be  retransferred  to 
the  District  for  operation  and  maintenance.  When 
such  deteiTnination  is  made,  written  notice  thereof, 
together  with  the  effective  date  of  the  retransfer, 
shall  be  given  to  the  District;  and  the  District  shall 
accept  the  operation  and  maintenance  of  the  por- 
tion of  the  irrigation  works  thus  retransferred  on 
the  effective  date,  and  shall  thereafter  operate  and 
maintain  the  same  to  the  satisfaction  of  the  Sec- 
retaiy. 

(b)  During  the  time  any  of  the  irrigation  works 
are  operated  and  maintained  by  the  United  States, 
the  cost  of  such  operation  and  maintenance  shall 
be  paid  annually  in  advance  by  the  District  to  the 
United  States.  Such  payments  shall  be  on  the  basis 
of  annual  estimates  [254]  made  by  th(»  Secretary, 
these  estimates  to  be  on  the  basis  of  the  fiscal  year 
then   used  by  the  District.   Said   annual   estimate, 
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hereinafter  referred  to  as  the  operation  and  main- 
tenance charge  notice,  shall  contain  a  statement  of 
the  estimated  cost  of  operation  and  maintenance  to 
be  incurred  by  the  United  States  in  the  following 
fiscal  year.  Such  operation  and  maintenance  charge 
notice  shall  be  furnished  to  the  District  on  or  before 
]\ray  1  of  the  fiscal  year  preceding  the  fiscal  year 
for  which  the  notice  is  issued.  When  the  United 
States  takes  over  initially  the  operation  and  main- 
tenance of  any  part  of  the  irrigation  works,  the 
Secretary  shall  give  the  District  immediately: 

(1)  An  operation  and  maintenance  charge  notice 
of  the  estimated  amount  of  such  charge  from  the 
time  the  United  States  started  operating  and  main- 
taining said  irrigation  works  to  the  end  of  that  fis- 
cal year ;  and 

(2)  An  operation  and  maintenance  charge  notice 
to  cover  the  following  fiscal  year,  where  the  initial 
taking  over  occurs  after  May  1  in  any  fiscal  year. 

(c)  The  District  shall  pay  the  amounts  set  out 
in  any  such  operation  and  maintenance  charge  no- 
tice to  be  paid  by  the  District  on  or  before  the  date 
or  dates  as  may  be  fixed  by  the  Secretary,  and  shall 
without  delay  levy  whatever  special  assessments  or 
toll  charges  are  necessary  to  raise  the  funds  for 
payment  of  such  amounts. 

(d)  Whenever  in  the  opinion  of  the  Secretary, 
funds  so  advanced  will  l)e  inadeciuate  to  operate 
and  maintain  the  irrigation  [255]  works  l)eing  o]v 
erated  by  the  United  States,  he  may  givc^  a  sup])le- 
nieiital  operation  and  maintenance^  charge  notice  at 
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any  time  stating  therein  the  amount  of  the  Dis- 
trict's share  of  the  additional  funds  required,  and 
the  District  shall  advance  such  additional  amount 
on  or  before  the  date  specified  in  the  supplemental 
notice.  If  funds  advanced  by  the  District  under  this 
article  exceed  the  actual  cost  of  operation  and  main- 
tenance for  such  irrigation  works  for  the  year  for 
which  advanced,  the  surplus  shall  be  credited  on 
the  operation  and  maintenance  charge  payment  due 
for  the  succeeding  year  or  in  case  there  is  no  such 
pa^anent  due  to  the  United  States  for  the  succeed- 
ing year,  it  shall  be  applied  on  the  next  instalment 
to  be  paid  by  the  District  to  the  United  States 
under  the  provisions  of  this  contract. 

District  to  Le^y  Assessments  for  all  Purposes  and 
Collect  Annual  Operation  and  Maintenance 
Charge  in  Advance — Reserve  Fund  to  be  Es- 
tablished. 

14.  (a)  The  District  shall  levy  each  year  and  col- 
lect in  advance,  either  as  an  assessment,  or  as  a  toll 
charge,  amounts  at  least  sufficient  to  provide  funds 
to  j)ay  the  annual  instalment  to  become  due  that 
year  as  provided  in  Aii:icle  11  hereof,  the  annual 
operation  and  maintenance  costs  and  all  other 
charges,  costs  and  expenses  of  the  District,  includ- 
ing those  under  Article  15  hereof,  increased  by  any 
deficit  or  decreased  by  any  excess  for  the  previous 
year.  Such  operation  and  maintenance  charge  shall 
be  levied  upon  each  of  the  16,665  irrigable  acres  of 
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land  in  the  District,  whether  water  is  used  or  not, 
and  said  charge  shall  be  due  and  payable  to  the 
[256]  District  one-half  on  or  before  November  30 
of  the  year  in  which  levied  and  one-half  on  or  be- 
fore May  31  of  the  following  year.  No  water  shall 
be  delivered  by  the  District  to  any  tract  of  land  in 
the  District  during  any  time  that  the  operation 
and  maintenance  charges  due  and  payable  thereon 
are  unpaid. 

(b)  The  annual  operation  and  maintenance  charge 
to  be  collected  by  the  District  as  provided  in  sub- 
section (a)  above,  shall  include  an  annual  amount 
of  one  thousand  five  hundred  dollars  ($1,500)  for 
the  accumulation  of  and  the  maintenance  of  a  re- 
serve fimd  which  shall  be  in  the  sum  of  fifteen 
thousand  dollars  ($15,000).  Accumulations  shall  ])e 
made  in  this  fund  until  it  is  equal  in  amount  to 
fifteen  thousand  dollars  ($15,000).  Thereafter,  fur- 
ther annual  charges  shall  be  collected  whenever,  as 
of  the  time  the  annual  operation  and  maintenaiice 
charge  is  fixed,  the  fund  has  ])een  reduced  to  an 
amou7it  l(*ss  than  fifteen  thousand  dollars  ($15,000). 
8uch  fund  shall  be  available  only  to  meet  th(^  extra- 
ordinary and  unforeseen  costs  of  operation  and 
maintenance  and  repair  and  betterments  of  the  ir- 
rigation works  which  are  determined  ])y  the  Sec- 
retary to  be  costs  in  excess  of  the  normal  operation 
and  maint(^nance  costs  of  such  works.  Such  fund 
shall  1)(^  luaintainod  apart  from  other  of  its  funds 
and  shall  b(^  deposited  with  such  depository  or  may 
be  iTivest(Ml  in  such  s(^curities  as  are  ap]n'oved  by 
the  Secret arv. 
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Overhead,  Inspection  and  Repair  Charges 

to  be  paid  by  the  District 

15.  (a)  On  March  1  of  each  year,  from  the  effec- 
tive date  of  this  amendatory  contract,  until  the 
District's  contract  obligation  [257]  is  paid  in  full, 
in  each  case  for  the  calendar  year  ending  on  the 
preceding  December  31,  the  following  costs  shall 
be  paid: 

(i)  A  charge  to  cover  that  part  of  the  expense 
incurred  by  the  United  States  in  the  operation  of 
the  office  of  the  Chief  Engineer,  Regional  Office, 
field  legal  offices,  and  other  detached  offices  of  the 
Bureau  of  Reclamation,  which  in  the  opinion  of 
the  Secretary  are  properly  and  equitably  charge- 
able to  the  District. 

(ii)  The  cost  of  all  installations,  repairs,  or  main- 
tenance by  the  United  States  of  measuring  and 
controlling  devices  and  automatic  gages  under  the 
provisions  of  Article  24  hereof. 

(iii)  The  cost  of  all  inspections  under  the  pro- 
visions of  Article  26  hereof. 

(iv)  The  cost  of  repairs  to  the  irrigation  works 
made  by  the  United  States  imder  the  provisions  of 
Article  25  hereof. 

(v)  The  cost  of  all  crop  censuses  and  investiga- 
tions under  the  provisions  of  Article  27  hereof. 

(vi)  Such  other  direct  costs  for  special  work 
])erformed  for  the  benefit  of  the  District  or  the 
])T()j(^ct  ]j\'  the  United  States  at  the  direction  of 
tlie  Secretary,  and  which  in  the  opinion  of  the 
Secretary  are  for  the  use  and  benefit  of  the  District. 
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(b)  The  first  payment  under  this  article  shall  be 
due  and  payable  on  March  1  of  the  first  full  year 
of  operation  under  this  contract  and  shall  cover  tli^, 
preceding  calendar  year  ending  December  31,  but 
the  determination  of  costs  hereunder  shall  not  in- 
clude such  items  of  cost  that  have  accrued  and  for 
which  the  District  has  made  other  aiTangements 
for  payment  or  satisfaction.  The  Secretaiy  shall 
give  the  District  a  statement  of  such  costs  as  soon 
as  the  said  costs  are  ascertainable  each  year. 

(c)  In  the  event  that  due  to  lack  of  appropria- 
tions by  the  Congress,  there  are  no  funds  availa])le 
with  which  to  do  the  work  herein  covered  by  sub- 
paragraphs (i),  (ii),  (iii),  (iv),  (v)  and  (vi)  of 
subarticle  (a)  of  this  article  and  for  which  the  Dis- 
trict agrees  to  pay  as  herein  provided,  the  District 
will  pay  to  the  United  States  in  advance  the  esti- 
mated costs  of  such  work  as  determined  by  the  Sec- 
retary. In  the  event  that  such  costs,  as  determined 
by  the  Secretary,  are  less  than  the  funds  advanced, 
appropriate  credit  shall  be  given  upon  such  y)ay- 
ments  thereafter  coming  due  imder  this  article  as 
the  Secretary  determines  to  be  proper. 

Contract  Obligation  of  the  District  to  ])e  Lien 
16.  (a)  The  contract  obligation  of  the  District 
shall  be  a  lien  upon  all  of  the  lands  within  the  Dis- 
trict descT'ibed  on  Exhil)it  "A"  attached  hereto  and 
made  a  part  hereof  and  \\])(m  ihc  irrigation  system 
of  the  District:  Provid(Hl,  however,  tliat  tli(^  T^uit(Ml 
States  will  amcMul  this  (M^Titract  and  n^lease  said  lien 
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in  the  event  the  laws  of  Montana  are  amended  to 
])ermit  this  to  be  done,  and  are  so  amended  to  make 
the  contract  [259]  obligation  a  general  obligation 
of  the  District  ])ut  preserving  the  lien  of  any  tax 
or  assessment  for  the  payment  of  all  amounts  to 
be  paid  to  the  United  States  under  any  contract 
between  an  irrigation  district  and  the  United  States 
as  a  first  and  prior  lien  on  the  land  against  which 
levied  to  the  same  extent  and  with  like  force  and 
effect  as  taxes  levied  for  state  and  county  purposes. 
(I))  Whenever  required  so  to  do  by  the  Secre- 
tary, the  District  shall  give  the  Regional  Director, 
Region  I,  Bureau  of  Reclamation,  Boise,  Idaho,  ad- 
vance notice  of  the  amoimt  of  any  assessment,  toll 
or  other  charge  intended  to  be  levied.  Whenever 
practicable,  such  notices  shall  be  given  not  less  than 
fifteen   (15)  days  prior  to  the  intended  levy. 

District  to  Enforce  Payment  of  Amounts  Due 
17.  (a)  The  District  shall  cause  to  be  levied  and 
collected  all  necessary  assessments  and  will  use  all 
the  power  and  resources  of  the  District  to  meet  the 
o])ligations  of  the  District  to  make  all  payments  to 
be  made  to  the  United  States  pursuant  to  the  pro- 
visions of  this  contract  in  full  on  or  before  the 
same  become  due,  including  the  taxing  power  of  the 
District,  the  power  to  withhold  deliveiy  of  water 
and  to  foreclose  tax  liens  on  lands  in  the  District, 
(b)  The  District  Board  shall  each  year  make  a 
reasonable  estimate  of  probable  delinquencies  in 
collections  based  upon  past  experience,   and   shall 
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levy  assessments,  tolls  or  other  charges  sufficiently 
large  against  lands  of  the  District,  to  collect  and 
pay  to  the  United  States  in  full  the  amounts  agreed 
upon  in  this  [260]  contract  on  or  before  the  dates 
when  the  same  are  due,  taking  into  consideration 
the  discount  for  prompt  payment  provided  by  the 
laws  of  the  State  of  Montana,  and  to  secure  the 
funds  to  meet  the  annual  operation  and  mainte- 
nance costs,  notwithstanding  any  individual  delin- 
quency which  may  occur  in  the  payment  of  Dis- 
trict assessments,  tolls  or  other  charges. 

Refusal  to  Deliver  Water  in  Case  of  Default 

18.  (a)  No  irrigation  water  shall  be  delivered  to 
any  lands  as  to  which  payments  due  on  account  of 
the  District's  obligation  to  pay  instalments  to  the 
United  States  under  Article  11  hereof  are  in  ar- 
rears more  than  twelve  months  or  as  to  which  ad- 
vance payments  for  operation  and  maintenance 
charges  are  in  arrears. 

(b)  The  District  grants  to  the  United  States  the 
right,  power  and  license  to  enter  on  any  of  tlie 
irrigation  works  of  the  District  to  shut  off  water 
being  delivered  in  violation  of  this  article.  In  the 
event  that  the  United  States  exercises  said  right, 
power  and  license  as  herein  provided,  neither  the 
United  States,  its  officers,  nor  employees  shall  be 
liable  for  any  damages  resulting  directly  or  indi- 
rectly from  any  such  exercise  of  said  right,  ])o\\cv 
and  license,  and  the  District  shall  h(^ld  the  United 
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States,   its  ofScers   and  employees  liai*mless   from 
any  and  all  claims  of  damages. 

Interest  Upon  Delinquent  Payments 

19.  Every  instalment  or  charge  required  to  be 
paid  to  the  United  States  under  this  contract,  and 
which  shall  remain  unpaid  after  it  shall  have  be- 
come due  and  payable,  shall  bear  interest  at  [261] 
the  rate  of  one-half  of  one  per  cent  (^2%)  P^i' 
month  from  the  date  of  delinquency.  The  District 
shall  impose  on  delinquencies  in  the  payment  of 
assessments,  or  taxes  or  other  charges  levied  by  the 
District  to  meet  its  obligations  under  the  contract, 
such  penalties  as  it  is  authorized  to  impose  under 
the  laws  of  the  State  of  Montana. 

Delivery  of  Water 

20.  The  District  (and  the  United  States,  while 
it  is  operating  and  maintaining  the  irrigation 
works)  will  operate  the  irrigation  works  to  the  end 
of  making  available  to  each  irrigable  acre  of  land 
in  the  District  during  each  irrigation  season  that 
quantity  of  water  to  which  it  is  entitled. 

Water  to  be  Delivered  to  Not  More  Than  160  Acres 
in  the  Ownership  of  Any  One  Person 

21.  Pursuant  to  the  provisions  of  the  Federal 
Reclamation  Law,  no  part  of  the  irrigation  water 
supply  furnished  through  the  irrigation  works  con- 
structed or  reconstructed  ])v  the  United  States  for 
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the  District  shall  be  delivered  to  more  than  one 
hundred  sixty  (160)  acres  in  the  o\\^iership  of  any 
one  person. 

Responsibility  of  District  to  Perfect  and  Acquire 

Necessary  Water  Rights  and  Keep 

Them  in  Good  Standing 

22.  Should  any  additional  water  rights  be  needed 
to  supply  an  adequate  amount  of  water  for  irriga- 
tion of  the  16,665  acres  of  irrigable  land  in  the 
District,  the  same  shall  be  acquired  by  the  District 
at  its  expense,  and  the  District  shall  take  such 
steps  as  may  be  deemed  necessary  by  the  Secretary 
to  perfect  its  water  rights  and  to  keep  the  same  in 
good  standing.  [262] 

United  States  Not  Liable  for  Water  Shortage 

23.  On  account  of  accidents,  failure  of  power 
supply,  drought,  inaccuracy  in  distribution,  canal 
breaks,  hostile  diversion,  prior  or  superior  claims, 
or  other  causes,  there  may  occur  at  times  a  short- 
age in  the  water  supply  for  lands  of  the  District. 
In  no  event,  however,  whatsoever  the  cause,  shall 
any  liability  accrue  against  the  United  States,  or 
any  of  its  officers,  agents  or  employees,  for  any 
damages,  direct  or  indirect,  arising  from  such  shori- 
age;  nor  shall  any  ol)ligation  provided  for  herein 
be  reduced  or  defeiTcd  l)ecause  of  any  sucli  short- 
acre  or  damages. 


(I 
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Measuring  and  Gaging  Devices  to  Be  Maintained 

by  District 

24.  The  District  shall,  at  its  own  cost  and  ex- 
pense, install  and  maintain  to  the  satisfaction  of 
the  Secretary,  all  necessary  measuring  and  con- 
trolling devices  needed  in  relation  to  the  operation 
of  the  irrigation  works  and  for  a  proper  record  of 
the  water  supply  and  a  proper  regulation  of  the 
same.  Should  the  District  fail  to  install  and  main- 
tain such  devices  or  to  maintain  a  satisfactory  rota- 
tion system  to  the  satisfaction  of  the  Secretary,  the 
United  States  may  install  and  maintain  the  same 
or  any  part  thereof  and  the  cost  and  expense  inci- 
dent thereto  shall  be  paid  by  the  District  to  the 
United  States  as  provided  in  Article  15  hereof. 

Care,  Operation  and  Maintenance 
of  Irrigation  Works 

25.  (a)  The  District  shall  continue  to  care  for, 
operate  and  maintain  its  irrigation  works,  and  shall 
keep  said  works  in  good  repair,  and  shall  operate 
and  maintain  the  same  and  deliver  water  [263] 
therefrom  to  lands  within  the  District  only  in  such 
a  manner  that  the  irrigation  works  of  the  District> 
will  be  in  good  and  efficient  condition  and  of  suf- 
ficient capacity  at  all  times  for  the  diversion  and 
distribution  of  irrigation  water  needed  to  irrigate 
1(),()G5  acres  of  irrigable  land,  and  will  care  for, 
operate  and  maintain  its  irrigation  works  m  Full 
compliance  with  the  provisions  of  this  contract,  the 
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laws  of  the  United  States  and  the  State  of  Mon- 
tana, and  with  the  regulations  of  the  Secretary  now 
or  hereafter  made  pursuant  to  the  Federal  Recla- 
mation Law  and  the  terms  of  this  contract. 

(b)  The  District  shall  hold  the  United  States 
haiTQless  from  any  claim  for  damages,  injuries  or 
claims  of  any  other  nature  arising  from  the  opera- 
tion and  maintenance  of  the  said  irrigation  works 
by  the  District. 

(c)  Should  the  District  fail  at  any  time  to  re- 
pair and  maintain  any  part  of  its  irrigation  works 
wiiich,  in  the  opinion  of  the  Secretary,  is  in  a  con- 
dition unfit  for  service,  the  United  States  may, 
after  giving  the  District  ten  (10)  days'  notice  to  do 
such  repair  and  maintenance  work  and  after  its 
failure  to  undertake  the  same  within  that  time,  per- 
form the  repair  and  maintenance  work  which  the 
United  States  deems  necessary  and  shall  be  reim- 
bursed by  the  District  for  all  costs  and  expenses  in- 
cident thereto. 

Inspection  by  the  United  States 
26.  The  Secretary  may  cause  to  be  made  from 
time  to  time  a  reasonable  inspection  of  the  irrisxa- 
tion  w^orks  of  the  District  for  the  [264]  ])ur])os(^  of 
ascertaining  whether  the  tenns  of  this  contract  are 
beiim'  carried  out  ])y  the  District.  Such  inspection 
shall  include  examinations  of  the  irrigation  works 
and  of  the  books,  rc^cords  and  ])apers  of  Ww  Dis- 
ti'iet,  together  with  examinations  in  tlu^  ]u*o])er 
office  of  the  Bur(\'\u  of  Reclamation  of  all  contracts. 
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papers,  plans,  records  and  programs  connected  with 
said  irrigation  works.  The  actual  costs,  as  deter- 
mined by  the  Secretary,  of  such  inspection  shall  be 
charged  to  the  District,  which  determination  of 
costs  shall  be  conclusive  and  binding  on  the  Dis- 
trict. 

Crop  Reports  and  Census 

27.  (a)  The  District  shall  keep  an  accurate  rec- 
ord of  all  crops  raised  and  agricultural  or  livestock 
products  produced  on  land  in  the  District.  The  Dis- 
trict shall  furnish  the  United  States  on  or  l)efore 
December  31  of  each  year  a  report  on  such  crops, 
agricultural  and  livestock  products,  the  report  to 
be  in  the  form  prescribed  by  the  United  States. 

(b)  At  such  times  as  the  Secretary  deems  it  nec- 
essary or  desirable,  he  may  cause  a  crop  census  to 
be  taken,  and  an  investigation  of  the  per-acre  in- 
come to  be  made,  of  all  or  any  part  of  the  lands  in 
the  District,  but  such  census  and  investigation  shall 
not  be  taken  oftener  than  once  each  calendar  year. 
Such  a  census  and  investigation  shall  l)e  for  the 
purpose  of  checking  the  crop  reports  furnished  to 
the  United  States  by  the  District  and  of  furnish- 
ing an  indei)endent  source  of  information  as  to 
crops  ])roduced  and  crop  [265]  returns  from  the 
lands  in  the  District.  In  connection  with  such  a 
census  or  investigation,  the  Secretary  may  require 
information  to  be  given  under  oath.  The  cost  of 
such  crop  census  and  investigation  shall  bo  paid  by 
the  District  as  provided  by  Article  15  hereof. 
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Books,  Records  and  Reports 

28.  The  District  shall:  (1)  install  and  maintain 
a  modern  accounting  system,  to  be  accei)tal)le  to 
the  Secretary,  showing  all  financial  transactions  of 
the  District,  and  furnish  such  financial  statements 
and  reports  as  may  be  required  from  time  to  time 
by  the  Secretary;  and  (2)  keep  such  other  records 
as  the  Secretary  may  request,  in  the  manner  and 
form  he  may  desire,  and  submit  such  reports  based 
thereon  as  he  may  require  from  time  to  time. 

Access  to  Books  and  Records 

29.  Subject  to  a})plicable  Federal  laws  and  regula- 
tions, the  Secretary  of  the  District  or  his  repre- 
sentative shall  have  full  and  free  access  at  all  rea- 
sonable times  to  the  project  accounting  records  and 
supporting  dociunents  of  the  Bureau  of  Reclama- 
tion relating  to  the  construction,  operation  and 
maintenance  of  the  project  and  the  status  of  the 
accounts  concerning  the  District's  payments  of  con- 
struction and  operation  and  maintenance  charges 
and  any  other  charge  or  charges  due  from  the  Dis- 
trict to  the  United  States,  \v\th  the  right  at  any 
time  during  office  hours  to  make  copies  thereof. 
Snl)ject  to  aj)p1icable  state  laws  and  regulations,  the 
pro])er  representatives  of  the  United  States  shall 
have  similar  rights  with  respects  to  the  accounts 
and  records  of  the  District.  [266] 

Confirmation  of  Contract 

30.  The  Board  of  Commissioners   shall    fni-nish 
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the  United  States  with  certified  copies  of  all  peti- 
tions and  proceeding's  taken  to  authorize  the  said 
Board  to  execute  this  Contract,  as  well  as  certified 
copies  of  all  proceedins^s  taken  in  the  district  court 
of  the  state  judicial  district  wherein  is  located  the 
office  of  said  Board  by  which  the  proceedings  of 
the  Board  and  of  said  District  leading  up  to  thq 
making  of  this  contract  and  the  validity  of  the 
terms  thereof  shall  be  judicially  examined,  ap- 
proved and  affirmed  and  this  contract,  when  exe- 
cuted, adjudged  to  be  a  lawful,  valid  and  binding 
obligation  of  the  District.  If  appeal  is  taken,  certi- 
fied copies  of  proceedings  on  appeal,  including  the 
final  decree,  shall  be  furnished  the  United  States. 
If,  in  the  opinion  of  the  Secretary,  satisfactory 
confirmatory  decrees  are  not  secured  promptly  as 
herein  provided,  the  Secretary  by  giving  notice  in, 
writii]g  to  the  District  may  temiinate  negotiations 
for  this  contract.  In  the  event  of  such  termination, 
the  Government-District  contract  shall  be  deemed 
as  having  been  continuously  in  full  force  and  ef- 
fect, immodified  by  this  contract,  and  all  sums  due 
the  United  States  under  said  Government-District 
contract  which  have  not  been  paid  or  have  been 
paid  only  in  part  because  of  the  negotiation  of  this 
contract  shall  become  immediately  due  and  paya})iO. 

District  to  Employ  Manager 
31.    During  the  term  of  this  contract,  the  District 
will  employ,  as  manager  or  superintendent,  a  com- 
])etent  irrigation  en^neer  or   r2(>7]   mana,G:er  who 
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sliall  have  liad  at  least  thrcr  (3)  years'  experience 
as  manager  or  superintendent  in  the  operation  of 
similar  works,  the  selection  of  such  person  to  be 
subject  to  the  approval  of  the  Secretary.  Upon 
notice  from  the  Secretary  that  any  manager  or  su- 
perintendent employed  by  the  District  is  or  has 
become  unsatisfactory,  the  District  Board  will,  as 
often  as  such  notice  is  given,  promx)tly  temiinate 
the  emi)loymont  of  such  unsatisfactory  manager  or 
superintendent  and  employ  one  approved  l)y  the 
Secretary. 

Changes  in  District  Organization 

32.  (a)  While  this  contract  is  in  effect,  no  change 
shall  be  made  in  the  District,  either  by  inclusion  or 
exclusion  of  lands,  by  partial  or  total  consolidation 
or  merger  with  another  district,  by  proceedings  to 
dissolve  or  otherwise,  except  wdth  the  consent  of 
the  Secretary  evidenced  in  writing,  and  no  petitions 
or  requests  for  any  such  District  changes  sliall  1k^ 
considered  by  the  District  until  after  the  same  have 
been  approved  by  the  Secretary.  Certified  copies  of 
such  pi-oceedings  for  changes  in  District  boundaries 
shall  l)e  furnished  to  the  Uinted  States  immediately 
upon  completion  thereof. 

(b)  If  and  when  required  by  the  United  States, 
the  District  will  exclude  from  the  lx)undaries  of 
the  District  all  lands  in  excess  of  the  said  16,665 
acres. 
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Performance  of  Work  with  Contributed  Funds 

33.  (a)  Pursuant  to  the  Act  of  March  4,  1921 
(41  Stat.  1367,  1404),  the  United  States,  at  its  op- 
tion, may  perform  with  funds  contributed  by  the 
District  any  constniction  or  maintenance^  work 
within  the  authority  of  the  District  but  which  is 
not  otherwise  i)rovided  for  hy  this  contract.  If  the 
United  States  determines  that  it  will  undertake  any 
such  work,  funds  therefor  shall  be  advanced  by  the 
District  as  [268]  directed  by  the  Secretary.  The 
advance  shall  be  accompanied  by  a  certified  copy 
of  a  resolution  of  the  District's  Board  of  Commis- 
sioners describinii:  the  work  to  be  done  and  author- 
izing its  performance  by  the  United  States  with  the 
District's  funds. 

(b)  After  completion  of  any  work  so  undertaken, 
the  United  States  shall  furnish  the  District  with  a 
statement  of  the  cost  of  the  work  done.  Any  unex- 
pended balance  of  the  funds  advanced  will  be  re- 
funded to  the  District  or  applied  as  otherwise 
directed  by  the  District;  and  the  amount  by  which 
the  cost  of  such  work  exceeds  the  amount  of  funds 
advanced  therefor  shall  be  paid  by  the  District  to 
the  United  States  as  the  Secretary  may  direct. 

Secretary  the  Arbiter — Secretary's  Acts,  Decisions 
and  Determinations  Conclusive 

34.  In  the  event  of  disputes  between  the  parties 
hereto  arising  out  of  this  contract  involving  ques- 
tions of  fact,  and  so  far  as  the  provisions  hereof 
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r('(iiiii'('  a  determination  of  fact  to  ho  made,  the  Sec- 
I'etai'v  is  liei'elu'  designated  as  the  arbiter  of  such 
questions  and  as  tlie  one  required  to  make  such  de- 
tennination  of  fact;  and  his  decision  shall  l)e  con- 
clusive and  ])inding  on  the  parties  hereto.  In  all 
a(*ts,  matters  and  detc^rmi nations  provided  in  this 
contract  to  be  done,  determined  or  decided  by  the 
Secretary  or  Iw  the  United  States,  the  acts,  deci- 
sions, findings  and  determinations  l\v  the  Secretary 
shall  be  final  and  conclusive  and  shall  be  accepted 
as  final  and  conclusive  by  all  the  parties  to  this  con- 
tract and  by  all  persons  [269]  claiming  any  rights 
under  or  ])y  virtue  of  this  contract  or  in  anywise 
based  upon  or  arising  out  of  this  contract  or  any 
act  or  proceeding  carried  on  thereunder. 

Rules  and  Regulations 

35.  The  Secretary  reserves  the  right,  so  far  as 
the  i)uv])ort  thereof  may  be  consistent  with  the  pro- 
visions of  this  contract,  to  make  rules  and  r(\G:ula- 
tions,  and  to  add  to  and  modify  them,  as  may  l)e 
deemed  proper  and  necessary  to  carry  out  the  tru(^ 
intent  and  meaning  of  the  law  and  of  this  contract, 
and  to  cover  any  details  of  the  administration  or 
interpretation  of  the  same  which  are  not  covered 
])y  express  ])rovisions  of  this  contract.  The  District 
sliall  o])s(>rve  such  rules  and  regulations. 

Representative  of  Secretary 
.If).    AV]i(M-(^  this  contract  provides  for  action  l\v 
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the  Secretary,  said  action  may  be  taken  for  and  on 
behalf  of  the  Secretary  by  his  representative  duly 
authorized  in  ^^T^iting  by  him. 

Effective  Date  of  Contract 

37.  The  effective  date  of  this  contract  shall  be 
the  date  upon  which  this  contract  is  executed  by  the 
Secretary,  or  his  duly  authorized  representative,  on 
behalf  of  the  United  States  of  America,  after  ap- 
proval by  the  Congress  in  accordance  with  Section 
7  of  the  Reclamation  Project  Act  of  1939.  [270] 

Notices 

38.  Any  notice,  demand  or  request  required  or 
authorized  by  this  contract  shall  be  deemed  prop- 
erly given,  except  where  otherwise  herein  specifi- 
cally provided,  if  mailed,  postage  prepaid  to  the 
Regional  Director,  Region  I,  Bureau  of  Reclama- 
tion, P.O.  Box  937,  Boise,  Idaho,  on  behalf  of  the 
United  States;  and  to  the  Secretary,  Bitter  Root 
Irrigation  District,  Hamilton,  Montana,  on  l)ehalf 
of  the  District.  The  designation  of  the  person  to  1)e 
notified  or  the  address  of  such  person  may  be 
changed  at  any  time  by  similar  notice. 

Contingent  on  Appropriations  or  Allotment 
of  Funds 

39.  The  expenditure  of  any  money  or  the  per- 
fonnance  of  any  work  by  the  United  States  herein 
provided  for,  which  may  require  appropriations  of 
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money  by  Con^'ess  or  the  allotment  of  F(»deral 
funds,  shall  be  contingent  on  such  appropriations  or 
allotments  being  made.  The  failure  of  Congress  to 
a])pr()priate  funds,  or  the  failure  of  any  allotment 
of  funds,  shall  not,  however,  relieve  the  District 
from  any  obligations  theretofore  accnied  under  this 
contract,  nor  give  the  District  the  right  to  termi- 
nate this  contract  as  to  any  of  its  executory  fea- 
tures. No  liability  shall  accrue  against  the  United 
States  in  case  such  funds  are  not  so  appropriated 
or  allotted. 

Assignments  Prohibited;  Successors  and 
Assigns  Obligated 

40.  The  provisions  of  this  contract  shall  apply 
to  and  bind  the  successors  and  assigns  of  the  par- 
ties hereto,  but  no  assignment  [271]  or  transfer  of 
this  contract,  or  any  part  thereof  or  interest 
therein,  shall  be  valid  until  approved  by  the  Sec- 
retary. 

Landowners  Acceptance  of  Benefits 
Deemed  Consent 

41.  Every  landholder  in  the  District  who  accepts 
the  benefits  of  this  contract  l)y  pa^nnent  of  any 
assessment  at  a  i-ate  low^er  than  that  w^hich  would 
otherwise  b(^  in  effect  against  his  land,  by  acce])t- 
ance  and  use  of  water  at  times  wlu^n  such  lands  on 
account  of  delinquency  in  payment  under  the  tenns 
of  ihv  Ck »v(M"nm(^nt-District  contract  would  not  be 
entitled  to  ihr  dc^liverv  of  water  under  the  terms 
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of  that  contract  had  this  contract  not  been  made  or 
not  been  applicable  to  such  land,  or  hj  acceptance 
of  any  other  benefit  under  this  contract,  thereby 
consents  to  all  the  provisions  of  this  contract  and 
waives  any  objections  thereto. 

Discrimination  Against  Employees  or  Applicants 
for  Employment  Prohibited 

42.  The  District  shall  not  discriminate  against 
any  employee  or  applicant  for  employment  because 
of  race,  creed,  color  or  national  origin,  and  shall 
require  an  identical  provision  to  be  included  in  con- 
tracts relating  to  the  performance  of  this  contract. 
This  provision,  however,  does  not  refer  to,  extend 
to,  or  cover  the  activities  of  the  District  which  are 
not  related  to  or  involved  in  the  performance  of 
tliis  contract.  [272] 


DEFENDANTS'  EXHIBIT  No.  2 

This  Agreement,  Made  and  entered  into  this 
twenty-fourth  day  of  April,  A.D.,  1952,  by  and  be- 
tween Bernhard  Jannsen  and  Anna  Jannsen,  hus- 
band and  wife,  of  the  County  of  Ravalli  and  State 
of  Montana,  parties  of  the  first  part,  and  Glenn  A. 
A\^oodbury  and  Pearl  Woodbury,  husband  and  wife, 
])a7'ties  of  the  second  part; 

AVitnesseth,  that  if  tlio  said  ])arties  of  the  second 
])art  shall  first  make  th(^  payments  and  perform  the 
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covenants  liereinaftcr  mentioned  on  their  i)art  to  1)0 
made  and  pei'lormed,  the  said  ])artie8  of  tlie  first 
})art  hereby  eoNcnants  and  agree  to  convey  and 
assui'e  to  the  said  parties  of  the  second  part,  in  fee 
simi)h',  ck'ar  of  all  encumbrances  whatever,  by  good 
and  snffici(Mit  Deed,  the  lots,  pieces,  or  parcels  of 
ground  situate  in  the  County  of  Ravalli,  and  State 
of  Montana,  known  and  described  as  North  half  of 
the  Northeast  quarter  of  the  Southeast  quaiier 
(Ny2NEi4SEi4)  Section  Thirty-four  (34),  Town- 
shii)  Ten  (10)  North,  Range  Nineteen  (19)  West; 
and  the  West  half  of  the  Northwest  quarter  (WVo 
NVrVl)  ^^^^  ^^^^  Nortlnvest  quarter  of  the  South- 
west quarter  (NW^^SWi/i)  of  Section  Thirty-five 
(35),  Township  Ten  (10)  North,  Range  Nineteen 
(19)  AVest. 

And  tl](^  said  parties  of  the  second  part  hereby 
covenants  and  agree  to  pay  to  the  said  parties  of 
tlie  first  part  the  sum  of  Twenty-eight  thousand 
jind  no/100  Dollars  ($28,000.00),  payable  at  the 
First  State  Bank,  Stevensville,  Montana,  in  the  fol- 
lowing manner: 

1^he  sum  of  $8,100.00  at  or  before  the  execution 
of  this  eonti'act; 

'I'lie  snm  of  $16,200.00  to  be  ])aid  m  auTUial  in- 
stallnKMits  of  $1,000.00  ])er  year  on  or  before  the 
first  day  of  Novemb(M'  of  each  year,  commencing 
with  November  1,  1953,  together  with  interest  at  the 
rrtte  of  tlire(*  ]wr  cent  (3%)  y)er  amunn. 

The  ])arties  of  \hv  second  ])art  agree  to  assume 
that  r'edeial  Land  Dank  mortgage  in  the  amount 
of  e$3,700.00. 
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The  parties  of  the  second  i)art  agree  to  pay  all 
taxes,  assessments  or  impositions  legally  imposed 
upon  said  land  from  date,  and  enrrent  taxes  to  be 
pro-rated  as  of  this  date,  and  in  case  of  the  failure 
of  the  said  parties  of  the  second  part  to  make  either 
(^f  the  payments,  or  interest  thereon,  or  any  part 
thereof  or  perform  any  of  the  covenants  on  their 
part  hereby  made  and  entered  into,  then  the  whole 
of  said  pa^^iients  and  interest  shall,  at  the  election 
of  said  first  parties  become  immediately  due  and 
])ayable,  and  this  contract  shall,  at  the  option  of  the 
parties  of  the  first  part,  be  forfeited  and  determined 
])y  giving  to  the  said  second  parties  sixty  (60)  days' 
notice,  in  writing,  of  the  intention  of  the  first 
parties  to  cancel  and  determine  this  contract,  set- 
ting forth  in  said  notice  the  amount  due  upon  said 
contract,  and  the  time  and  place,  when  and  where 
payment  can  be  made  by  said  second  parties.  [274] 

Possession  shall  be  delivered  to  the  parties  of  the 
second  part  on  the  5th  day  of  June,  1952. 

It  is  mutually  understood  and  agreed  by  and  be- 
tween the  parties  to  this  contract  that  sixty  days 
is  a  reasonable  and  sufficient  notice  to  be  given  to 
said  second  parties,  in  case  of  failure  to  perform 
any  of  the  covenants  on  their  part  hereby  made  and 
entered  into,  and  shall  be  sufficient  to  cancel  all 
obligations  hereunto  on  the  part  of  the  said  first 
parties  and  fully  re-invest  them  with  all  right,  title 
and  interest  hereby  agreed  to  be  conveyed,  and  the 
pai-ties  of  the  second  part  shall  forfeit  all  payments 
mad(^  ])y  tlu^m  on  this  contract,  and  their  right,  title 
and  interest  in  all  buildings,  fences  or  other  im- 
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pro\  c'liu'uts  whatsoever,  and  such  payments  and  im- 
provements shall  be  retained  by  the  said  parties  of 
the  iirst  ])art,  in  lull  satisfaction  and  as  a  reason- 
able rental  tor  the  property  above  described  and  in 
liquidation  of  all  damages  by  them  sustained,  and 
they  shall  have  the  right  to  re-enter  and  take  pos- 
session of  the  premises  aforesaid. 

It  is  mutually  understood  and  agreed  that  the 
parties  of  the  second  part  will  maintain  $4,800.00 
insurance  upon  all  buildings  on  the  premises  for  the 
duration  of  this  contract. 

It  is  mutually  agreed,  by  and  between  the  parties 
that  for  the  consideration  hereinbefore  mentioned, 
the  parties  of  the  first  part  agree  to  deliver  as  a 
])ortion  of  the  above  described  real  estate  one  oil 
tank  and  one  hot  water  heater. 

It  is  mutually  agreed,  by  and  between  the  parties 
hereto,  that  the  time  of  payment  shall  be  an  essen- 
tial part  of  this  contract;  and  that  all  the  covenants 
and  agreements  herein  contained  shall  extend  to 
and  be  obligatory  upon  the  heirs,  executors,  admin- 
istrators and  assigns  of  the  respective  parties. 

A  c()])y  of  this  contract,  together  with  the  deed, 
shall  ])e  ])la('ed  in  escrow  at  the  First  State  Bank 
at  Stevensville,  IVIontana,  with  instructions  to  de- 
liver said  deed  to  the  parties  of  the  second  part 
upon  satisfactory  completion  of  this  contract. 

The  above  bank  is  instructed  to  deduct  the  cost 
of  the  (^sci'ow  and  the  cost  of  Internal  Revenue 
stain})s  from  the  payments  made  by  the  ])arty  of 
the  scH'oiul  pai't  and  deliver  ihc  remainder  to  the 
])arty  of  the  fii'st  pai't.   [27;")] 
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In  Testimony  Whereof,  both  parties  have  here- 
unto set  their  hands  and  seals  the  day  and  year 
hereinabove  written. 

/s/  Bernhard  Jannsen 
/s/  Anna  Jannsen 
/s/  Glenn  Woodbury 
/s/  Pearl  Woodbury 

State  of  Montana, 
County  of  Ravalli — ss. 

On  this  twenty-fourth  day  of  April,  1952,  before 
nie,  A  Notary  Public  for  the  State  of  Montana, 
personally  appeared  Bernhard  Jannsen,  Anna 
Jannsen,  Glenn  A.  Woodbury  and  Pearl  Wood- 
bury, to  me  known  to  be  the  persons  described  in, 
and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  they  executed  the  same. 

[Seal]  /s/  Frances  M.  Brown, 

Notary  Public  for  the  State  of  Montana,  residing 
at  Stevensville,  Montana.       [276] 
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[Endorsed]:  No.  14782.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Glenn  Woodbury 
and  Pearl  Woodbury,  Appellants,  vs.  Alfred  Cler- 
mont and  Marguerite  I.  Clermont,  Appellees.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  District  of  Montana. 

Filed:    May  31,  1955. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14782 

ALFRED  I.  CLERMONT  and  MARGUERITE  I. 
CLERMONT,  Plaintiffs, 

vs. 

GLENN  WOODBURY  and  PEARL  WOOD- 
BURY, Defendants. 

STATEMENT  OF  POINTS 

The  appellants  herein  adopt  the  Statement  of 
Points  and  Designation  of  Record  filed  in  the  Dis- 
trict Court  as  the  Statement  of  Points  and  Desig- 
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nation  of  Record  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  in  the  above  entitled 
cause. 

Dated  this  6th  day  of  July,  1955. 

GLENN  WOODBI^RY  and 
PEARL  WOODBURY, 

Appellants 
/s/  By   LEIF  ERICKSON, 

Attorney  for  Appellants 

[Endorsed] :  Filed  July  9,  1955.  Paul  P.  O'Brien, 
Clerk. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

A.  Can  the  appellees  rely  upon  the  ambiguity,  (of  "mort- 
gage" or  "contraa  for  deed"),  in  the  earnest  money  re- 
ceipt which  constituted  the  agreement  between  the  ap- 
p>ellees  and  the  appellants  to  excuse  their  non-performance. 

B.  Does  the  existence  of  the  lien  of  the  Bitter  Root  Ir- 
rigation District  justify  the  appellees  in  not  going  forward 
with  the  deal  and  paying  the  $11,000.00  when  the  lien 
itself  was  much  less  than  the  $11,000.00  payment.^ 

C.  Is  this  a  proper  case  for  relief  from  forfeiture  under 
Section  17-102,  Revised  Codes  of  Montana,  1947? 

D.  Even  assuming  appellants  are  liable,  can  they  be 
ordered  to  pay  back  $5,000.00,  or  $1,000.00  more  than 
they  received  from  the  appellees.-^ 
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I.    STATEMENT  OF  THE  CASE 

In  this  case  the  appellees  are  seeking  to  have  returned  to 
them  by  the  appellants  a  $5,000.00  down  payment  made 
under  an  earnest  money  receipt  for  the  sale  of  real  property 
in  Montana.  The  Judge  of  the  United  States  District  Court 
tor  the  District  of  Montana  gave  judgment  (Tr.  38)  against 
the  appellants  on  the  basis  of  finding  of  fact  (Tr.  31)  in 
which  the  lower  court  held  that  the  appellants  did  not  live 
up  to  the  terms  of  the  earnest  money  receipt  which  is  ap- 
pellees' Exhibit  No.  3,  in  that  the  appellants  were  unable  to 
give  in  timely  manner  merchantable  title  because  of  (a)  a 
lien  in  favor  of  the  United  States  arising  out  of  a  contract 
with  the  Bitter  Root  Irrigation  District,  and  (b)  legal  title 
to  the  property,  as  opposed  to  equitable  title,  being  vested  in 
Bernhard  Jannsen  and  Anna  Jannsen  because  of  which  the 
abstract  of  title  did  not  show  title  to  be  in  the  appellants. 

In  addition  to  the  finding  of  title  defects  the  lower  court 
found  that  the  appellees  acted  promptly  and  in  good  faith 
and  were  not  guilty  of  any  wilful  breach  of  duty  such  as 
would  prevent  them  from  having  a  return  of  their  down 
payment   (Tr.  36  and  37). 

In  writing  this  brief  we  shall  take  the  facts  from  the 
evidence  offered  by  the  appellees  themselves  and  from  the 
uncontrovertcd  evidence  offered  by  the  appellants.  The 
appellees'  Exhibit  No.  3  (Tr.  260),  an  earnest  money  re- 
ceipt, is  an  arrangement  whereby  the  appellants  Woodbury 
sold  to  the  appellees  Clermont  a  ranch  in  the  Bitter  Root 
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Valley  in  Montana  for  a  total  purchase  price  of  $36,000.00, 
of  which  the  Woodburys  were  to  receive  Sixteen  Thousand 
Dollars  ( S  16,000.00 ) ,  and  the  balance  was  to  be  paid  to 
Kernhard  Jannsen  and  the  Federal  Land  Bank.  Five  Thou- 
sand Dollars  (S5,000.00)  was  paid  on  the  date  of  the 
agreement,  and  Eleven  Thousand  Dollars  ($11,000.00), 
the  balance  Woodbury  was  to  receive  was  to  be  paid  on 
June  15,  1953.  The  remainder  was  to  be  paid  as  provided 
in  the  instruments  containing  the  terms  of  the  agreement 
between  the  Woodburys  and  Jannsen,  and  between  the 
Woodburys  and  the  Federal  Land  Bank.  Pearl  Woodbury, 
whose  testimony  is  uncontroverted  on  the  point,  said  that 
about  two  weeks  after  the  deal  was  made  the  Clermonts 
came  to  their  home  near  Stevensville,  Montana,  to  ask  for 
their  $5,000.00  down  payment  back,  stating  on  page  215 
of   the   transcript: 

"Q.   Was  there  any  discussion  about  the  sale.'* 

A.  That  is  the  day  he  wanted  to  know  if  I  thought 
my  husband  would  give  him   his  money  back." 

To  the  same  effect  is  the  testimony  of  her  husband,  Glenn 
Woodbury,  he  being  uncontradicted  in  his  statement  on 
page  95  of  the  transcript: 

"Q.   Did  you  have  any  conversation  with  Mrs.  Cler- 
mont relative  to  this  deal  you  made? 

A.  Only  that  she  made  the  remark  they  might  have 
made  a  mistake  buying  it,  but  she  told  her 
husband   that  she   thought    if   they   decided    they 
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didn't  want  it,   Mr.   Hagarty  could   resell   it  for 
them." 

Marguerite   1.    Clermont    herself    testified   on   page    193    of 
the  transcript: 

"A.  ...  we  even  asked  them  if  they  would  he  willing 
to  return  us  all  of  our  money  or  part  of  it,  and 
wait  to  be  sure  we  had  money,  as  we  had  re- 
ceived word  recently,  a  few  days  later,  from  the 
Wheat  Board  stating  that  it  was  impossible  for 
them  to  guarantee  delivery  of  that  wheat  by  the 
end  of  May,  as  they  had  given  us  reason  to  be- 
lieve before."    (Emphasis  ours). 

It  is  significant  that  this  was  before  any  abstract  whatso- 
ever was  delivered.  The  appellees'  Exhibit  No.  2  (Tr.  52) 
constitutes  a  demand  for  the  abstract  and  title  and  is  dated 
June  11,  1953.  The  earnest  money  receipt  is  silent  as  to 
when  the  abstract  was  to  be  delivered,  the  demand  for  the 
abstract  thus  coming  after  the  appellees  had  sought  the 
return  of  their  money. 

Glenn  Woodbury  testified  without  contradiction  that  he 
got  the  abstract  and  took  it  to  the  attorney  mentioned  in  the 
letter  of  June  11th,  to  whom  the  appellant,  Glenn  Wood- 
bur\',  was  to  deliver  the  same  and  that  he  further  says  (Tr. 
J  04  and  Tr.   105): 

"A.  ...  I  told  him  that  there  was  a  matter  of  about 
$11,000  payment  that  was  due  that  day,  and  he 
informed  me  they  weren't  going  to  pay  me  $11,- 
000  or  any  more  money  on  that  contract  until 
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they  had  a  chance  to  examine  the  abstract.  1 
agreed  with  him  that  that  was  quite  all  right 
with  me,  I  didn't  expect  him  to  give  me  any 
money,  but  1  asked  him  if  he  thought  it  was 
any  more  than  right  that  he  have  the  money  in 
his  possession  when  he  examined  the  abstract 
inasmuch  as  the  payment  was  due  that  day,  so 
if  the  abstract  was  not  right  and  I  was  out  an 
expense  to  make  the  abstract  right,  that  I  had 
no  assurance  that  the  deal  was  going  to  be 
completed." 

At  the  time  of  delivering  the  abstract  to  the  appellees'  at- 
torney Mr.  Woodbury  makes  the  uncontradicted  statement 
as  to  what  took  place    (Tr.    106): 

"A.  I  just  told  him  1  didn't  want  the  money  myself, 
I  wanted  him  to  have  the  money  and  hold  it  and 
if  the  abstract  was  okay,  deliver  it  to  me,  and  if 
it  wasn't,  /  would  make  the  abstract  good,  ivhaf- 
ever  it  took,  and  when  I  made  it  good,  I  wanted 
the  money  to  he  there  as  an  assurance  .  .  /' 
(Emphasis  ours). 

Woodbury  further  states  that  he  is  willing  still  to  go 
through  with  the  transaction  and  that  he  still  owns  the 
property  and  is  willing  to  apply  the  $5,000.00  down  pay- 
ment in  dispute  on  the  purchase  price  (Tr.  108),  and  will- 
ing to  pay  oflF  the  asserted  title  defects. 

It  is  to  be  noted  that  the  appellees'  Exhibit  3,  being  the 
earnest  money  receipt,  provided  that  "the  real  property  is 
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to  be  conveyed  by  contract  for  deed  .  .  ."  the  words  "con- 
tract for  deed"  are  written  in  in  ink. 

it  is  the  appellees'  contention  that  in  this  $36,000.00 
sale  the  contract  for  deed  applied  to  a  mere  $200.00  differ- 
ential which  under  one  construction  of  the  contract  might 
have  been  due  to  the  Woodburys  in  addition  to  the  $16,- 
000.00  equity  that  they  have  in  the  property  (Tr.  82  and 
Tr.  83).  It  is  the  appellants'  contention  that  this  phrase 
in  the  contract  for  deed  meant  simply  that  the  Woodburys 
were  to  assign  and  give  over  to  the  Clermonts  the  contract 
for  deed  which  they  had  with  Jannsens,  notwithstanding 
that  the  Jannsen  arrangement  is  referred  to  as  a  mortgage 
in  other  portions  and  parts  of  the  appellees'  Exhibit  3. 
Parol  evidence  was  admitted  to  shed  light  on  this  ambiguity 
and  the  appellee  Marguerite  Clermont  testifies  herself  on 
page  192  of  the  transcript  that  she  knew  that  Jannsen  had 
a  deed  to  the  property  and  not  Woodbury,  she  stating  in 
these  words: 

"Q.  Who  was  going  to  have  the  deed  to  the  property .'^ 

A.   We  figured  it  tvould  be  Mr.  Jannsen.'^ 
(Emphasis  ours). 

Alfred  Clermont  himself  refers  to  this  Woodbury-Jann- 
son  arrangement  as  an  agreement,  using  these  words  and 
answers  on  page  207  of  the  transcript: 

"Q.    (By    Mr.    Erickson):     Mr.    Clermont,    did    Mr. 
Hagarty    discuss    with    you    at    the     (221)     first 
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time  you  met  the  terms  of  the  agreement  between 
Jannsen  and   Woodbury? 
A.   Well,  yes,  the  terms  to  pay  this — 

Q.   Jannsen? 

A.    S  1,000    a    year. 

Q.   And  did  he  say  what  the  interest  was? 
A.   At  three  percent." 

The  SI  i, 000  payment  which  was  due  June  15th  and 
never  paid  was  to  come  from  the  proceeds  of  the  sale  of 
Canadian  wheat  belonging  to  the  appellees,  and  the  simple 
fact  of  the  matter  is  that  this  money  was  not  received  until 
July  29th  under  the  testimony  of  the  appellee  Marguerite 
Clermont  on  page  200  of  the  transcript. 

It  is  to  be  noted  that  the  $5,000.00  down  payment  in 
dispute  was  not  made  entirely  to  the  appellants  but  this 
payment  was  made  in  two  checks,  $1,000.00  to  the  real 
estate  agent,  Pat  Hagarty,  who  is  not  a  party  to  this  suit 
(Tr.  66). 

II.  ASSIGNMENTS  OF  ERROR 

1 .  The  Court  erred  in  refusing  to  dismiss  the  complaint 
for  failure  to  state  a  claim  upon  which  relief  can  be 
granted; 

2.  The  Coun  erred  in  entering  judgment  for  the 
appellees; 

3.  The  Court  erred  in  refusing  to  dismiss  the  complaint 
for  the  reason  that  neither  by  the  complaint  nor  the  reply 
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did  the  appellees  allege  themselves  to  be  ready,  willing 
and  able  to  perform  under  their  contract  nor  did  they 
.1 1  lege  tender; 

4.  The  Court  erred  in  entering  judgment  for  the  appellees 
tor  the  reasons  that: 

( 1  )  Appellees  did  not  prove  they  were  ready,  will- 
ing or  able  to  perform  under  the  contract,  nor 
did  they  prove  tender; 

(2)  The  appellees  were  in  default  under  their  con- 
tract and  appellants  were  not  since  appellants 
could  only  be  placed  in  default  by  tender  on 
the  part  of  the  appellees  or  an  offer  to  perform; 

(3)  Appellants  were  not  required  to  show  market- 
able title  until  there  had  been  tender  of  per- 
formance by  the  appellees; 

(4)  The  Court,  in  making  its  findings  of  fact  dis- 
regarded (281)  the  parol  evidence  explaining 
the  imperfections  and  ambiguities  in  the 
contraa; 

( 5 )  The  appellants  were  only  required  to  have 
good  title  at  the  time  set  for  conveyance  of  the 
lands   involved; 

(6)  The  testimony  shows  without  question  that  the 
appellees  knew,  understood  and  agreed  that  the 
Jannsen  contract  was  a  contract  for  deed  and 
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not   a   mortgage,   and   they   expressly   agreed    to 
assume   the  contract; 

(7)  The  appellees  were  fully  informed  and  were 
put  on  notice  of  the  existence  of  the  lien  for 
irrigaticjn  charges.  If  they  were  not,  under  the 
terms  of  the  contract,  their  lien  of  the  irriga- 
tion construction  charges  could  have  been  paid 
out   of   the  purchase   money; 

(8)  The  evidence  established  that  appellants  had 
suffered  damage  by  reason  of  the  failure  of  the 
appellees  to  carry  out  their  contract  in  excess 
of  the  down  payment. 

III.  ARGUMENT  AND  AUTHORITIES 

It  is  the  contention  of  the  appellants  that  a  negative 
answer  must  be  given  to  all  of  the  above  four  questions 
and  particularly  that  the  appellees  cannot  rely  upon  their 
claimed  right  to  buy  the  property  subject  to  a  mortgage 
instead  of  taking  an  assignment  of  a  contract  for  deed 
where  they  bought  the  property  without  knowing  but  what 
the  terms  of  the  contract  for  deed  were  more  favorable  in 
every  respect  than  a  mortgage.  And  the  lien  of  the  Bitter 
Root  Irrigation  District  being  approximately  $4,500.00  and 
less  than  the  amount  of  the  next  payment  due,  $11,000.00, 
could  have  been  paid  by  the  appellees  themselves  under 
the  express  terms  of  the  contract.  And  that  by  reason  of 
these   facts    it    is   not   a   proper   case   f(^r   a    relief   from    for- 
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feiture,  but  instead  is  a  case  of  wilful  attempt  to  evade  the 
contract. 

A.    Ambiguity   of  "niorl'^»age"  or  **contract   for  deed"  does   not 
excuse    non-performance. 

As  we  see  it  and  as  we  will  point  out,  it  is  clear,  on  the 
face  of  the  earnest  money  contract  the  Clermonts  were  buy- 
ing Woodbury's  equity  and  assuming  the  obligations  under 
the  Jannsen  contract  for  deed  and  the  Federal  Land  Bank 
mortgage.  The  contract  sets  out  the  terms  of  the  Jannsen 
contract.  The  Clermonts  agreed  to  make  the  annual  pay- 
ments and  interest  provided  in  that  contract,  they  were 
offered  an  opportuniiy  to  examine  it,  and  Mrs.  Clermont 
on  the  stand  said  that  she  understood  that  after  they  had 
f)aid  of]  the  Woodhi/rys,  the  legal  title  would  be  in  Jann- 
sen, showing  that  she  was  under  no  misapprehension  as  to 
legal  effect  of  the  contract  between  Woodbury  and  Jann- 
sen. And  while  it  is  true  that  in  other  portions  of  their 
testimony  this  appellee  insisted  strongly  that  the  Jannsen- 
Wcx)dbury  arrangement  was  promised  to  them  as  a  mort- 
gage, still  it  is  true  that  she  does  admit  that  she  knew 
{annscn  was  to  have  title  after  Woodburys'  equity  was 
brought  out  by  herself  and  her  husband.  Where  a  party's 
testimony  contains  conflict,  he  is  not  entitled  to  judgment 
unless  the  portion  least  favorable  to  him  authorizes  the 
judgment. 

Thus,  in  the  case  of  Morton  r.  Mooney,  33  Pac.  (2d) 
?G2,  97  Mont.  /,  this  court  hekl  on  pages   12  and   13: 
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".  .  .  'if  a  person  testify  in  his  own  behalf,  and  there 
are  material  conflicts  and  contradictions  in  his  testi- 
mony, he  is  not  entitled  to  recover  if  he  be  the  plain- 
tiff, unless  that  portion  of  his  testimony  which  is  least 
favorable  to  his  contention  is  of  such  a  character  as  to 
authorize  a  recovery  in  his  behalf.  While  plamtiff's 
testimony  contains  statements  which  may  be  said  to 
render  his  version  of  the  accident  more  credible  than 
certain  of  those  quoted  above,  under  the  last-quoted 
rule,  those  statements  are  to  be  disregarded.  It  can- 
not be  unfair  to  this  plaintiff  to  deal  with  his  case 
from  the  standpoint  of  his  own  statements'." 

In  the  case  of  Putnam  v.  Putnam,  282  Pac.  833,  86  Mont. 
H),  the  court  held  on  page   I43: 

"  'It  cannot  be  unfair  to  this  plaintiff  to  deal  with 
his  case  from  the  standpoint  of  his  own  statements' 
...  'If  a  person  testify  in  his  own  behalf,  and  there 
are  material  conflicts  and  contradictions  in  his  testi- 
mony, he  is  not  entitled  to  recover  if  he  be  the  plain- 
tiff, unless  that  portion  of  his  testimony  which  is  least 
favorable  to  his  contention  is  of  such  a  character  as 
to  authorize  a  recovery  in  his  behalf."  (Emphasis 
ours). 

B.    The  existence  of  lien  of  irrigation  district  does  not  excuse 
non-performance. 

One  of  the  objections  of  the  purchaser  to  the  market- 
ability of  the  title  was  the  lien  of  the  irrigation  construc- 
tion charges.  A  witness  testified  that  the  lien  of  these 
charges  secures  an  obligation  of  approximately  $4,500.00 
(Tr.  48).    There  is  testimony  that  the  purchasers  inquired 
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at  length  about  the  source  of  the  irrigation  water.  The 
witnesses  agree  that  the  purchasers  were  told  what  the 
annual  water  charge  would  be.  There  is  nothing  to  re- 
motely suggest  in  this  record  or  in  the  conduct  of  the  sellers 
as  revealed  by  the  record,  any  intent  on  the  part  of  the 
sellers  to  conceal  any  material  facts  from  these  purchasers. 
They  offered  to  show  the  purchasers  the  Jannsen  contract 
and  they  told  the  purchasers  where  to  get  full  information 
on  the  water  charges. 

Appellants  have  pleaded  waiver  on  the  part  of  the 
buyers  of  a  right  to  object  to  the  marketability  of  the  title 
on  the  title  on  the  basis  of  the  lien  of  the  irrigation  charge, 
by  their  express  agreement  to  assume  the  water  payments. 
We  submit  that  the  facts  bring  this  case  within  the 
authority  cited  in  57  A.L.R.  1396. 

While  there  was  no  reference  to  the  lien  of  the  irriga- 
tion charges  as  such,  there  was  an  agreement  to  pay  the 
water  charges,  beginning  with  the  year  1953.  The  pay- 
ment of  the  water  charges  would,  of  course,  operate 
event j/ally  to  discharge  the  lien.  The  testimony,  which  was 
not  controverted,  is  that  Clermont  asked  if  eventually  part 
of  the  water  charge  would  be  paid  off  (Tr.  87).  He  was 
told  in  reply  that  Woodbury  understood  that  sometime  the 
debt  would  be  paid  off  on  the  water,  but  he  couldn't  say 
whether  it  would  be  in  his  lifetime  or  Clermont's  (Tr.  87). 

Rut,  if  the  Court  should  determine  that  under  all  of  the 
facts,   the  buyers   may  say   that   the   lien   of   the   irrigation 
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construction  charges  is  a  defea  in  the  title  rendering  it 
unmarketable,  their  remedy  is  set  out  in  Paragraph  III  of 
the  contract,  which  is  appellees'  exhibit  number  three,  the 
applicable   language  being: 

"Encumbrances  to  be  discharged  by  a  seller,  may 
at  his  option  be  paid  out  of  the  purchase  money  at  the 
date  of  closing." 

It  is  pretty  hard  to  tell  from  this  agreement  what  the  date 
of  closing  is,  but  it  apparently  would  be  the  date  on  which 
the  contract  for  deed  provided  for  in  Paragraph  2  is  as- 
signed. It  may  be  assumed  that  it  was  contemplated  that 
the  contract  for  deed  be  assigned  on  or  before  June  15, 
the  date  upon  which  the  balance  that  Woodbury  himself 
would  receive  of  Eleven  Thousand  Dollars  ($11,000.00) 
was  paid.  That  balance  of  Eleven  Thousand  Dollars  ($11,- 
000.00)  exceeds  the  amount  of  the  irrigation  construction 
lien.  The  buyer,  therefore,  had  full  power  to  discharge  the 
lien  by  payment  of  it  out  of  the  balance  of  Eleven  Thousand 
Dollars    ($11,000.00)    due. 

Under  Paragraph  4,  it  is  obvious  that  the  provision  as 
to  merchantability  is  not  an  arbitrary  provision,  for  the 
seller  is  given  an  opportunity  to  make  it  merchantable 
within  a  reasonable  time.  The  buyers  here  have  the  ability 
to  see  that  the  irrigation  construction  lien  is  discharged 
out  of  the  Eleven  Thousand  Dollars  ($11,000.00)  owing 
Woodbury,  and  they  may  not  nullify  the  contract  which 
they  entered  into  with  the  sellers,  both  sides  acting  in  good 
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faith,  by  setting  up  this  lien,  as  it  is  said  by  the  Montana 
Court  in  the  casj  of  Clifton  v.  Wills  on,  47  Mont,  303,  132 
Par.  424: 

"It  is  the  policy  of  the  law  to  compel  parties  to 
live  up  to  their  agreements  and  not  encourage  them  in 
their  violation." 

In  the  case  of  Witherow  v.  Witherow,  16  Ohio  238,  the 
Court,  in  discussing  a  case  similar  to  the  Clifton  case  and 
speaking  of  the  requirement  of  pleadings  and  proof  to 
avoid  forfeiture,  said: 

"It  is  the  dut}'  of  Courts  to  enforce  the  performance 
of  contract,  not  to  encourage  their  violation." 

Since  the  method  for  the  discharge  of  any  existing  en- 
cumbrance is  set  out  in  specific  language  in  the  contract, 
and  since  the  amount  remaining  unpaid  is  sufficient  to  dis- 
charge the  obligation,  we  sincerely  believe  a  holding  that 
the  lien  of  the  construction  charge,  (if  the  Court  holds 
that  is  a  defect  in  the  title  under  this  agreement),  is  suf- 
ficient to  relieve  the  buyers  of  their  obligations  under  the 
contract  would  be  contrary  to  the  principle  stated  above 
that  it  is  the  duty  of  the  Court  to  enforce  the  performance 
of  a  contract  and  not  to  encourage  its  violation. 

Ihe  rule  is  stated  in  55  Am.  Jur,  Pru.  683,  that: 

"...  the  existence  of  an  encumbrance  which  may 
be  removed  or  discharged  by  application  of  the  pur- 
chase money,  is  not  considered  such  a  defect  as  to 
render    the    title    unmarketable,    and    excuse    the    pur- 
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chaser  from  the  performance  of  his  contract.  If  an 
encumbrance  can  be  removed  by  the  application  of  the 
purchase  money  so  that  a  clear  title  can  be  conveyed  I 
to  the  vendee,  the  mere  facts  that  the  vendor  has  not 
removed  it  or  is  unable  to  remove  it  without  the  ap- 
plication of  the  purchase  money,  will  not  excuse  the 
vendee." 

In  ^  AfucriatN  Law  of  Profyerty  /j5,  a  work  published 
in  1952  and  a  standard  text  in  the  subject,  the  author  says 
unpaid  liens  of  various  sorts  specified: 

".  .  .  will  render  the  title  defective  unless  the  lien 
may  be  paid  off  by  means  of  the  unpaid  purchase 
price  money." 

A  case  quite  similar  to  the  one  before  the  Court  is  Sparks 
V.  Hehner,  Okla.  286  Pac.  306.    The  contract  there: 

"Provided  that  defendants  were  to  furnish  an  ab- 
stract of  title  showing  marketable  title,  the  same  to 
be  approved  by  an  attorney  selected  by  the  plaintiff." 

In  holding  that  the  buyer  could  not  relieve  himself  of  his 
obligation  under  the  contract  to  buy  by  reason  of  the 
existence  of  an  encumbrance  in  an  amount  which  would 
permit  its  discharge  by  application  of  a  part  of  the  purchase 
price,   the  Court  said: 

"It  is  argued  by  plaintiff  that  defendants  breached 
the  contract  by  failing  to  pay  off  and  discharge  the 
mortgages  held  by  the  mortgage  company.  On  this 
proposition  the  evidence  is  conclusive  that  the  de- 
fendants were  willing  to  permit  a  part  of  the  purchase 
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price  to  be  used  to  take  up  these  mortgages.  It  also 
appears  that  arrangements  could  readily  have  been 
made  to  procure  the  releases  in  this  manner.  The 
purchase  price  of  the  land  under  the  contract  was  in 
excess  of  the  amount  due  on  these  mortgages.  Plain- 
tiff could  in  no  wise  been  injured  by  permitting  this 
to  be  done.  The  trial  court  held  this  a  substantial 
compliance  with  the  contraa  on  the  part  of  defendants. 
With   this   holding  we  agree." 

In  this  case  there  is  specific  provision  in  the  agreement  per- 
mitting the  discharge  of  the  lien  out  of  moneys  owing  on 
the  closing  date.  This  provision  was  in  existence  at  the 
time  the  buyers  made  their  objection  to  the  title. 

We  respectfully  submit  that  if  the  right  to  object  to 
the  lien  of  the  construction  charges  was  not  waived  by  the 
buyers,  the  Clermonts,  they  are  limited  to  the  relief  pro- 
vided in  the  contract.  They  may  not  either  rescind  the 
contract  or  procure  the  return  of  the  earnest  money  under 
the  First  Count,  so  long  as  the  balance  owing  Woodbury 
exceeded  the  amount  required  to  discharge  the  lien. 

r.    Appellants  need  not  have  made  their  title  marketable  until 
the  $11,000.00  payment  was  made. 

The  rule  is  that  where  the  vendor  agrees  to  furnish  a 
marketable  title  in  the  absence  of  an  express  stipulation 
to  the  contrary,  he  need  only  have  marketable  title  at  the 
date  of  the  conveyance  of  the  property.  Counsel  for  ap- 
pellees in  their  brief  to  the  lower  court  have  said  the  pro- 
vision, in  this  Receipt  and  Agreement  to  Sell  and  Purchase, 
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that  the  conveyance  to  the  Clermonts  is  to  be  by  contract 
for  L\cin.\  is  nonsensical,  but  there  is  no  dispute  in  the  testi- 
mcjny  that  the  agreement  between  the  Woodburys  and  the 
Clermonts  was  to  be  finalized  through  the  ordinary'  con- 
tract for  L\i^ed.  In  the  case  of  a  contract  for  deed,  their 
obligation  to  furnish  a  marketable  title  would  be  satisfied 
if  the  seller  had  such  a  marketable  title  on  the  date  the 
actual  conveyance  by  deed  was  made  to  the  buyers.  For 
example,   it   is  stated   in    57  A.L.R.    1314: 

".  .  .  it  has  been  held  that  in  the  absence  of  stipu- 
lations to  the  contrary,  the  contract  to  convey  land 
has  reference  to  the  condition  of  the  title  at  the  time 
fixed  for  the  execution  of  the  deed  and  not  at  the 
time  of  the  execution  of  the  contract  .  .  ." 

The  rule  is  also  stated   in   55   /I///.   Pr//.   717: 

"The  general  rule  is  that  although  the  title  of  one 
who  enters  into  an  executory  contract  for  the  convey- 
ance of  land  may  be  defective  at  the  time  he  enters 
into  such  contract,  if  the  vendor  is  able  to  convey  a 
good  title  when  the  time  for  the  conveyance  of  the 
land  arrives,  it  is  sufficient." 

The  rule  aplies  even   where  the  vendor  has  merely  the 
equitable  title.     5  5  Aw.  Jm.  724: 

The   question    is    exhaustively    annotated    in    109    A.L.R. 
242,  where  the  rule  is  stated  at  251: 

"The  circumstances  that  the  vendor  is  only  the 
equitable  owner  of  the  premises  contracted  for  does 
not,  prior  to  the  time  set  for  conveyance,  entitle  the 
vendee    to    rescind    or   suspend    payments." 
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There  is  language,  certainly,  in  the  agreement  that  indi- 
cates that  the  vendors  must  have  marketable  title  prior  to 
the  time  for  the  actual  conveyance,  or  at  a  time  earlier 
than  the  time  for  actual  conveyance.  There  is  an  inference 
that  the  abstract  be  furnished  prior  to  the  time  the  Cler- 
monts  did  anything  further  in  the  way  of  paying  for  the 
property,  but  we  respectfully  submit  the  inference  to  be 
not  a  strong  one  and  we  respectfully  submit  there  are 
other  inferences  to  be  drawn  from  the  language  of  the  con- 
tract which  support  the  position  taken  by  Woodbury  that 
the  title  did  not  have  to  be  marketable  until  the  time  for 
actual  conveyance,  or  when  the  $11,000.00  would  have  been 
paid. 

For  example.  Paragraph  I  fixes  no  time  for  delivery  of 
the  abstract.  It  says  the  abstract  shall  be  continued  "to  a 
date  subsequent  hereto."  Nothing  is  said  as  to  time  of 
delivery,  particularly  with  relation  to  the  making  of  the 
second  payment.  As  in  the  authorities  cited  above,  the 
real  question  in  every  case  insofar  as  the  purchaser  is  con- 
cerned, is  whether,  when  he  completes  his  payments,  he 
will  have  good  title,  and  that  is  the  reason  that  under  the 
ordinary  rules,  the  obligation  of  the  seller  is  satisfied  if  he 
can  provide  a  merchantable  title  at  the  time  of  the  con- 
veyance. 

The  testimony  here  is  uncontroverted  that  the  Clermonts 
were  not  to  get  the  deed  to  the  property  until  the  Jannsen 
obligation  was  paid  off.    Mrs.  Clermont  clearly  understood 
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ihis  from  her  own  testimony.  As  pointed  out  above,  she 
said  on  the  stand  that  after  paying  off  Woodburys,  the  title 
would  be  in  Jannsen  (Tr.  192).  Under  this  contract  and 
agreement,  the  Clermonts  assumed  to  pay  the  Jannsen  obli- 
gation and  obviously  on  the  date  of  the  actual  conveyance 
the  Jannsen  obligation,  no  matter  what  its  form,  could  iu)i 
be  a   title  defect. 

The  primary  object  of  the  agreement  is  contained  in 
Paragraph  II.  What  the  purchaser  sought  and  what  the 
sellers  agreed  to  give  eventually  was  a  conveyance  free  and 
clear  of  all  encumbrances,  with  the  exceptions  noted  in 
Paragraph  II.  The  buyers  here  have  seized  on  the  abstract 
feature  of  the  agreement  in  an  attempt  to  relieve  themselve 
of  their  obligations  under  the  contract.  The  title  that  was 
furnished,  so  far  as  the  Jannsen  obligation  is  concerned, 
complied  with  the  purp>ose  of  the  contract.  The  irrigation 
charge  will  be  discussed  later.  We  respectfully  submit  that 
in  the  light  of  Paragraph  No.  II  of  the  contract,  the  failure 
to  set  a  date  for  the  delivery  of  the  abstract  and  the  general 
purposes  of  the  contract,  the  ordinary  rule  applies,  and 
that  is  that  there  was  no  obligation  on  the  part  of  the  seller 
to  furnish  proof  of  marketable  title  until  the  time  came  for 
the  actual   conveyance. 

There  is  no  showing  that  the  seller  could  not  have  given 
good  title  when  the  time  for  conveyance  of  the  actual  title 
came.    Woodbury  testified  directly  that  even  as  to  the  irri- 
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gation    lien,    he   could    discharge   it   prior   to   the    time   of 
conveyance. 

D.    The  appellees  were  never  ready,  willing  and  able  to  perform. 

The  appellees  were  in  a  position  of  having  regretted  their 
bargain  and  wilfully  set  out  to  defeat  it. 

Prior  to  June  15,  the  appellees  had  repeatedly  told  the 
appellants  that  they  were  not  able  to  pay  the  Eleven  Thou- 
sand Dollars  ($11,000.00)  due  on  June  15.  On  the  stand, 
the  appellee,  Marguerite  I.  Clermont,  stated  that  they  could 
have  borrowed  enough  money  to  make  the  payment  on 
June  15,  but  at  the  same  time,  she  stated,  as  did  her 
husband,  that  they  had  never,  in  any  manner,  indicated 
to  the  defendants  that  they  were  ready,  willing  or  able  to 
perform  had  they  been  satisfied  with  the  abstract. 

There  is  no  allegation  in  either  the  complaint  or  the 
reply  that  the  app>ellees  were  either  ready,  willing  or  able 
to  perform,  or  any  allegation  of  a  tender  on  their  part. 
The  court  now  has  before  it  not  only  the  pleadings  which 
fail  to  allege  tender  or  ability  to  perform  on  the  part  of  the 
appellees,  but  also  affirmative  proof  that  there  was  no 
render  nor  was  there  anything  said  or  done  to  indicate  to 
the  appellants  that  the  appellees  would  perform  if  the  ab- 
stract proved  satisfactory,  or  if  defects,  if  any,  were  cured. 

With  the  testimony,  as  well  as  the  pleadings  before  the 
Court,  we  respectfully  submit  that  the  appellees  have  no 
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standing  before  the  Court.  If  we  grant  that  the  furnishing 
of  an  abstract,  showing  marketable  title  was  clue  on  or  be- 
fore June  15,  1953,  there  still  is  no  question  but  that  by 
express  unequivocal  language  of  the  receipt  and  agreement 
to  sell,  the  appellees  were  required  to  be  ready,  willing 
and  able  to  perform  on  June  15,  1953.  Under  the  most 
favorable  view  to  the  plaintiff  and  under  every  decision 
that  we  have  been  able  to  find,  tender  or  an  offer  to  per- 
form was  an  obligation  that  came  into  existence  on  June 
15,  1953,  on  the  part  of  the  appellees.  The  appellees  may 
not  put  the  appellants  in  default  until  the  tender  or  offer 
to  perform  is  made.  As  will  be  pointed  out  later,  the  in- 
strument entitled  Receipt  and  Agreement  to  Sell  and  Pur- 
chase is  an  incomplete  document  obviously  intended  only 
as  a  binder,  and  in  many  respects,  ambiguous,  however  the 
date  that  the  balance  was  to  be  paid  to  WcK)dbury  is  clearly 
and  unequivocally  fixed  as  June  15,   1953. 

The  provision  for  the  furnishing  of  the  abstraa  showing 
marketable  title  is  for  the  benefit  of  the  appellees,  and 
there  is  no  obligation  on  the  part  of  the  appellants  to  fur- 
nish any  abstract  until  demanded  by  the  appellees.  Before 
any  obligation  devolved  upon  the  appellants  under  Para- 
graph No.  4,  there  had  to  be  a  written  notice  on  the  part 
of  the  appellees  containing  a  statement  of  defeas.  This 
notice  was  not  furnished  until  after  the  15th  day  of  June, 
the  notice  being  "Exhibit  B"  and  bearing  date  June  22, 
lOS^. 
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We  believe,  at  the  very  least,  that  tender,  or  at  least 
an  allegation  of  an  ability  and  willingness  to  perform  on 
June  15  is  essential  before  the  appellants  can  be  put  in 
default.  We  again  urge  that  Section  58-209,  Revised  Codes 
of  Montana,  1947,  in  the  light  of  the  pleadings  and  evi- 
dence applies: 

"Before  any  party  to  an  obligation  can  require  an- 
other party  to  perform  any  act  under  it,  he  must  ful- 
fill all  conditions  precedent  thereto  imposed  upon  him- 
self; and  must  be  able  to  fulfill  and  oflFer  all  conditions 
concurrent  so  imposed  upon  him  on  the  like  fulfill- 
ment by  the  other  parties  except  as  provided  by  the 
next  section." 

The  next  section  referred  to  is  Section  58-210  which  ex- 
cuses performance  only  where  one  party  to  an  obligation 
gives  notice  to  another  before  the  latter  is  in  default,  that 
he  will  not  perform  the  same  upon  his  part,  the  seaion 
reading  in  full: 

"If  a  party  to  an  obligation  gives  notice  to  another, 
before  the  latter  is  in  default,  that  he  will  not  per- 
form the  same  upon  his  part,  and  does  not  retract 
such  notice  before  the  time  at  which  performance  upon 
his  part  is  due,  such  other  party  is  entitled  to  enforce 
the  obligation  without  previously  performing  or  oflfer- 
ing  to  perform  any  conditions  upon  his  part  in  favor 
of  the  former." 

In  addition  to  the  general  rules  stated  in  our  brief  on  the 
motion  to  dismiss,  the  Court'  attention  is  called  to  the  rule 
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as  it  is  stated  in  /  Bancrojt's  Practice  and  Remedies  351. 
the  author  there  says: 

"In  order  that  a  party  to  a  contract  consisting  of 
mutually  dependent  covenants  or  obligations  may 
maintain  an  action  thereon,  he  must  ordinarily  place 
the  other  party  in  default  by  performance  or  a  tender 
or  offer  of  performance  on  his  part  unless  such  offer 
or  tender  is  excused  or  waived,  .  .  .  Usually  a  formal 
unconditional  tender  is  not  necessary  where  the  stipu- 
lations of  the  parties  are  to  be  performed  concurrently, 
but  a  party  to  such  a  contract  who  is  ready,  able  and 
willing  to  perform  at  the  proper  time,  and  so  notifies 
the  other  party,  has  done  all  that  he  is  required  to  do 
until  the  other  party  is  also  ready  and  willing  to 
perform.** 

This  statement  is  hornbook  law  and  it  applies  whether  the 
action  is  one  under  the  contract  or  an  action  for  recission. 
While  a  literal  reading  of  the  language  of  the  document 
imposes  an  absolute  obligation  on  the  appellees  to  pay  the 
Eleven  Thousand  Dollars  (Si  1,000.00)  on  June  15  under 
any  view  of  the  transaction,  payment  of  that  balance  and 
the  delivery  of  the  abstract  showing  marketable  title  within 
the  agreement  of  the  parties  were  to  be  performed  con- 
currently. Neither  on  the  15th  nor  on  the  18th  of  June,  not 
at  any  other  time  were  the  appellees  ready,  able  and  willing 
to  perform  their  part  of  the  contract,  nor  did  they  at  any 
time  give  notice  to  the  appellants  that  they  were  ready, 
willing  and  able  to  perform  upon  the  performance  by  the 
appellants  of  their  obligation. 
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Ihe  Courts  have  gone  a  long  way  to  excuse  actual 
tender.  An  example  of  that  liberality  is  found  in  the  case 
of  Sheru'in  v.  Baxter,  (Kan.)  121  Pac.  1128.  The  case  seems 
to  be  all  fours  on  the  one  now  before  the  Court.  There 
no  abstract  at  all  was  furnished  and  the  suit  was  to  re- 
cover back  the  earnest  money.  No  tender  was  made,  but 
the  purchaser  offered  to  perform  when  the  abstract  was 
furnished.  The  payment  was  to  be  made  on  January  1. 
The  salient  facts  are  pointed  out  by  the  Court  as  follows: 

"On  January  1,  the  appellant  (purchaser)  again 
asked  the  agent  for  the  abstract  and  was  told  that  he 
did  not  have  it.  On  that  day,  and  on  January  2,  the 
appellant  (purchaser)  was  ready,  willing  and  able  to 
complete  the  contract  on  his  part.  He  had  the  Eight 
Hundred  Dollars  to  be  paid,  part  of  it  in  his  pocket,  a 
money  order  for  a  part,  and  a  part  in  the  bank.  He 
said  to  the  agent  that  he  had  the  money  and  was 
ready  to  carry  out  his  part  of  the  contract,  but  made 
no  formal  tender  of  the  cash,  or  of  a  note  and  mort- 
gage executed  by  himself  and  wife  ..." 

In  disposing  of  an  argument  that  a  formal  tender  had  to 
be  made,   the  Court,  after  citing  a   number  of  cases,  said: 

"In  this  case,  the  appellant  (purchaser)  was  not 
bound  to  part  with  his  money  until  the  abstraa  was 
ar  least  presented  for  his  examination,  which  was 
never  done.  An  offer  to  perform,  made  in  good  faith 
by  a  party  ready  and  able  to  do  so,  is  all  that  ought 
to  be  required  in  such  a  situation,  whether  the  action 
be  for  a  specific  performance  or  for  recovery  of  money 
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advanced.  Having  made  such  an  offer  in  the  circum- 
stances stated,  and  requested  an  abstract  for  title  ac- 
cording to  the  agreement,  which  was  not  presented 
then  or  afterwards,  the  appellee  (sellers)  were  in 
default." 

1  he  conduct  of  the  purchasers  here  falls  far  short  of  the 
minimum  requirements  as  established  in  the  Sherwin  case. 

We  believe  there  can  be  no  question  that  the  promises 
of  the  seller  and  buyer  here  are  concurrent  or  dependent. 
The  rule  is  to  construe  mutual  promises  as  concurrent  or 
dependent  unless  the  intention  that  the  promises  be  inde- 
pendent, is  expressly  stated. 

The   general    rule    is   stated    thus    in   Stockstill   v.    Band, 

n2  Im.    /O/,  6/   Southern  446,  as  follows: 

"The  courts  at  the  present  day  incline  strongly 
against  the  construction  of  promises  as  independent; 
and,  in  the  absence  of  clear  language  to  the  contrary, 
promises  which  form  the  consideration  for  each  other 
will  be  held  to  be  concurrent  or  dependent,  and  not 
independent,  so  that  a  failure  of  one  party  to  perform 
will  discharge  the  other,  and  so  that  one  cannot  main- 
tain an  action  against  the  other  without  showing  the 
performance   or   tender   of  performance   on   his   parr." 

Under  this  contract,  the  obligation  of  the  purchaser  to 
tender  or  to  offer  to  perform  was  June  15.  The  sellers  had 
at  least  until  that  time  in  which  to  furnish  the  abstract 
showing   marketable  title,   and   in   view  of  the  conduct   of 
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the  buyers  in  failing  to  demand  the  abstract  earlier,  cer- 
tainly the  obligation  did  not  exist  on  the  part  of  the  sellers 
to  furnish  the  abstract  and  to  show  marketable  title  before 
that  date. 

In  33  Am.  Jur.  Pru.  975,  the  applicable  rule  is  stated: 

"As  a  general  rule,  a  party  who  asks  for  the  rescis- 
sion must  himself  be  without  fault,  and  when  the  pay- 
ment of  the  purchase  money  and  the  making  or  tender 
of  the  deed  are  to  occur  simultaneously,  they  are  re- 
garded as  mutual  and  concurrent  aas  disabling  either 
party  from  putting  an  end  to  the  contract  without  per- 
formance or  a  valid  offer  to  perform  on  his  part,  and 
so  far  as  the  question  of  time  is  concerned,  both  parties, 
after  the  day  provided  for  the  consummation  may  be 
considered  equally  in  default,  and  neither  can  hold 
himself  discharged  from  the  obligation  of  complete 
performance  until  he  has  tendered  performance  on  his 
own  side  and  demanded  it  on  the  other." 

Under  Section  7  of  the  Receipt  and  Agreement,  time  is 
made  the  essence  of  the  agreement.  There  is  much  am- 
biguity in  the  contract,  but  the  provision  for  the  payment 
of  the  balance  to  the  sellers  on  June  15,  1953,  is  clear  and 
explicit.  In  8  Thompson  on  Real  Property  493,  the  author 
says,  in  considering  contracts  to  buy  and  sell  real  property: 

"A  provision  that  time  shall  be  of  the  essence  of  a 
contract  to  sell  land  is  for  the  benefit  of  the  vendor." 

In  3  American  Imw  of  Property,  M8,  in  discussing  con- 
tracts of  the  type  before  the  Court,  the  author  says: 
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"Where  time  is  of  the  essence  of  the  contract,  the 
tender   in  demand   must  be  made  on   the  day   named." 

The  day  named  here  was  June  15.  This  rule  applied 
literally,  would  have  terminated  the  contract  so  far  as  the 
appellees  are  concerned  on  that  date.  Here  we  have  a  case 
where  the  appellees  not  only  failed  to  make  tender  or  any 
oiler  to  perform  on  the  day  named,  but  have  never  made 
such  a  tender  or  offer  to  perform  upon  compliance  by  the 
sellers  with  their  agreement. 

In  discussing  the  right  of  the  buyer  to  recover  earnest 
money  or  down  payment,  it  is  said  in  8  Thompson  oti  Real 
Property  605: 

"Refusal  or  inability  to  perform  the  contract  by  the 
vendor  will  entitle  a  purchaser  who  is  not  himself  in 
default  to  disaflfirm  the  contract  and  recover  the  pur- 
chase price  paid."    (Emphasis  ours). 

Further,  the  author  says  at  page  609: 

"In  order  to  sustain  the  action,  the  purchaser  need 
only  show  that  he  is  ready,  willing  and  able  to  per- 
form his  part  of  the  contract."   (Emphasis  ours). 

While  the  contract  is  unclear  as  to  the  time  in  which 
the  abstract  is  to  be  presented,  there  is  no  doubt  but  the 
buyers  agreed  to  be  in  a  position  to  perform  on  June  15, 
1953.  They  have  not  alleged  they  were  in  such  a  position. 
All  the  appellants  knew,  until  the  date  of  the  hearing  of 
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this  case  before  the  Court,  when  Mrs.  Clermont  said  that 
on  June  15  they  would  have  been  able  to  have  made  the 
payment  by  borrowing  from  a  friend  was  that  the  appellees 
were  unable  to  perform  their  part  of  the  agreement,  and 
under  all  the  cases,  the  right  of  the  appellees  to  here  re- 
cover depends  upon  their  own  willingness  and  ability  to 
perform  on  the  performance  date,  June  15,  1953.  We  be- 
lieve that  what  is  said  in  3  American  Law  of  Property  116 
exactly  covers  the  situation  here  involved: 

"Performance  by  one  party  or  a  tender  of  perfor- 
mance is  a  prerequisite  to  his  demand  for  perfor- 
mance by  the  other.  The  only  time  when  his  own 
performance  is  not  a  condition  precedent  to  compelling 
the  other  party  to  perform  is  when  it  is  excused  by  a 
refusal  of  the  other  party  to  carry  out  his  obligation. 
The  rule  that  the  obligations  are  dependent  covenants 
applies,  of  course,  not  only  to  formal  sales  contract, 
but  also  to  options  which  by  acceptance  have  become 
contracts.  Where  the  promises  call  for  a  concurrent 
act  of  performance,  neither  is  in  default;  the  contract 
remains  in  force  but  inactive,  and  either  party  is  in 
position  to  perform  or  tender  performance  and  demand 
fulfillment  of  the  obligations  of  the  other  at  any  time 
before  they  are  barred  by  the  statute  of  limitations." 

See,  also,  Towfisend  v.  Tf^fls,  (CaL)  30  Pac.  328. 

There  are  cases  without  number  on  this  general  proposi- 
tion of  the  requirement  of  a  tender  or  an  offer  to  perform, 
but  this  brief  will  not  be  burdened  with  further  citations. 
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We  respectfully  urge  that  whether  the  action  is  considered 
one  in  the  nature  of  rescission  or  one  under  the  contract 
the  mutual  obligations  of  the  parties  is  still  subsisting  and 
will  continue  to  subsist  until  the  appellees  make  an  offer 
to  perform  and  the  appellants  fail  to  perform  or  until  the 
appellants  perform,  which  we  believe  they  have,  and  the 
appellees  fail  to  perform. 

This  is  true  not  only  because  the  vast  weight  of  authority, 
but  because  as  a  practical  matter,  there  would  be  no  logic 
in  requiring  the  appellants  to  cure  a  defect  if  it  did  exist 
unless  they  have  some  assurance  that  the  appellees  would 
perform  when  the  defects  were  cured.  In  this  case,  as  we 
will  point  out  later,  if  there  is  a  defect  in  this  title  that 
makes  it  unmarketable,  it  is  the  lien  of  the  irrigation 
charges.  A  witness  on  the  stand  testified  that  the  amount 
of  that  lien  was  approximately  Forty  Dollars  (S40.0U)  an 
acre  (Tr.  48).  As  the  abstract  will  show,  the  indebtedness 
is  one  held  by  the  United  States  Government  under  the 
Reclamation  Act,  and  the  construction  charge  carries  no 
interest.  Appellant,  Glenn  Woodbury,  testified  that  he 
could  raise  the  money  to  discharge  that  lien  if  it  was  a 
defect  within  the  agreement  of  the  parties  without  being 
certain  that  the  appellees  would  perform  after  the  defect 
was  removetl,  but  he  would  lose  the  advantage  of  not 
having  to  pay  interest  if  he  did  so  and  he  wouldn't  do  it. 
That  is  the  reason,  of  course,  that  he  stated  to  counsel  for 
appellees   when    he   presenred    the    abstract    that   he   wasn't 
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going  to  do  anything  until  he  knew  that  the  appellees  were 
ready,  willing  and  able  to  perform.  He  never  received  that 
assurance  and  has  not  received  it  to  this  date.  The  same 
thing  is  true  of  the  contract  for  deed  with  Jannsen.  That 
contract  for  deed  as  shown  by  the  Receipt  and  Agreement 
and  by  the  testimony  of  the  parties,  bears  interest  at  the 
rate  of  three  per  cent  (3%).  Woodbury  could  raise  the 
money  to  pay  the  obligation,  but  in  doing  so,  he  would 
lose  the  advantage  of  a  three  percent  (3%)  rate.  Without 
the  requirement  of  the  law  that  the  purchasers  tender  or 
offer  to  perform,  the  appellants  would  lose  the  advantage 
of  this  favorable  contract  as  a  pure  gamble  that  the  ap- 
pellees would  go  through  with  their  deal. 

Appellees'  brief  cites  cases  which  we  believe  do  not  sup- 
port their  contention  as  to  tender  or  oflFer  to  perform.  In 
the  case  of  State  ex  rel,  E.  C.  Clark  and  Evan  Owens  v.  Dis- 
trict Court  of  the  Tenth  Judicial  District,  11  State  Re- 
porter 559,  some  of  the  language  of  the  contract  is  the  same 
as  in  the  present  case,  but  there  is  one  vital  difference 
which  makes  the  case  inapplicable  to  the  one  before  the 
Court.  In  this  case,  the  purchasers  agreed  to  make  a  pay- 
ment on  June  15.  They  had  an  absolute  obligation  to  make 
the  payment  on  that  date  or  to  offer  to  perform  on  condi- 
tion that  the  sellers  perform.  In  the  case  cited  by  counsel 
the  language  reads: 
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"The  SI  5,000. 00  earnest  money  held  in  escrow  to 
be  turned  to  R.  B.  Fraser  as  soon  as  he  shows  good 
title  to  the  laud."    (Emphasis  ours). 

Showing  of  good  title  was  clearly  a  condition  precedent  in 
that  case,  and  the  obligation  of  the  buyer  might  or  might 
not  arise.  Further  in  the  case,  the  statutes  on  attachment 
were  being  considered.  The  obligation  under  those  statutes 
must  be  imconditional.  We  do  not  argue  that  the  pur- 
chasers were  unconditionally  required  to  pay  the  Eleven 
Thousand  Dollars  ($11,000.00)  on  June  15,  although  the 
language  of  the  contract  might  be  construed  to  reach  that 
result,  but  we  do  say  that  they  had  an  obligation  on  that 
date  to  offer  to  perform  on  condition  that  the  appellants 
performed. 

In  the  case  of  Boidech  v.  Montana  Ranches  Cofnfyany, 
67  Mont.  366,  cited  by  counsel,  the  Court  recites  at  page 
374: 

'Tull  performance  on  the  part  of  the  appellees  (pur- 
chasers) including  tender  of  the  final  payment  ac- 
cording to  the  terms  of  the  contract,  is  likewise 
pleaded." 

Further,  the  Court  recites: 

"The  appellees  (purchasers)  aver  that  they  have 
at  all  times  been  ready,  able  and  willing  to  duly  do, 
keep  and  perform  all  things  by  them  to  be  done,  kept 
and  performed  under  the  terms  of  the  said  contract 
and  agreement,  etc." 
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The  Court  found  that  the  evidence  supported  this  plead- 
ing. The  argument  was  over  whether  or  not  the  tender  of 
performance  had  to  be  unconditional.  The  case  is  clearly 
one  that  comes  within  the  exception  to  the  requirement  of 
offer  to  perform  or  tender  where  the  vendor  has  made  it 
impossible  for  himself  to  perform,  and  the  tender  or  offer 
to  perform  would  be  an  idle  act,  and  that  is  the  holding 
of  the  Court.  The  holding  does  not  fit  the  faas  before 
this  Court. 

The  principal  case  relied  upon  by  the  Montana  Court  in 
the  Bozdech  case,  is  Suttboff  v.  Maruca,  57  Wash.  102, 
106  Pac.  632.  In  that  case,  the  Court  recognizes  the  general 
rule  that  tender  or  offer  to  perform  must  be  made.  The 
Court  held  that  tender  was  not  necessary  on  the  date  fixed 
for  performance  solely  on  the  grounds  that  the  purchasers 
had: 

*'.  .  .  elected  to  and  did  rescind." 

The  Court  then  discusses  a  number  of  cases,  all  of  them  to 
the  same  effect,  that  where  the  vendor  is  obligated  to  con- 
vey on  a  day  certain,  if  the  purchaser  chooses  to  rescind, 
no  tender  on  his  part  is  necessary,  but  the  cases  are  specfi- 
cally  limited  to  those  where  the  purchaser  has  by  notice 
eleaed  to  rescind.  Here,  under  counsel's  theory,  the  pur- 
chasers have  not  eleaed  to  rescind,  but  are  suing,  as  coun- 
sel puts  it,  to  enforce  the  provisions  of  the  living  contract. 
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The  Bozdech  case   is  one  for  rescission,   and   there  was  an 
election  to  rescind. 

In  the  case  of  Sili'ast  v.  Aspl/md,  93  Mont.  384,  the 
vendor,  without  tendering  performance  on  his  part,  sought 
to  declare  a  forfeiture  of  payments  made  by  the  vendee,  and 
the  Court  held,  as  we  here  contend,  that  one  party  to  the 
contract  may  not,  without  performing  or  tendering  to  per- 
formance himself,  declare  the  contract  rescinded  by  reason 
of  the  failure  of  the  other  party  to  perform. 

We  urge  that  the  decision  in  Thorpe  v.  Rutherford,  1  50 
Ore.  4}  Pac.  (2d)  907,  has  exact  application,  and  we  take 
the  liberty  of  quoting  again  from  that  decision: 

"A  vendee  who  has  not  performed  or  tendered  for 
performance  on  his  part,  cannot  rescind  and  recover 
back  what  he  has  paid  because  of  the  vendor's  failure 
to  furnish  an  abstract  showing  marketable  title." 

E.    Earnest  money  receipt  should  be  reformed  to  change  Jannsen 
arrangement  from  mortgage  to  contract  for  deed. 

Parol  evidence  is  admissible  under  the  terms  ol  S///;- 
section  I  of  Section  93-401'! 3,  Revised  Codes  of  Montana, 
1947.  Under  that  subsection,  parol  evidence  is  admissible: 

"Where  a  mistake  or  imperfection  of  the  writing  is 
put  in  issue  by  the  pleadings." 

Appellants  have  here  pleaded  mistake.    See,  also.  Read  v. 
Lewis  and  Clark  County,  5  5  Mont.  412,  4 IS,  178  Pac.  177; 
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Dohson  V.  Pearce,  12  NY.  136,  62  American  Decisions, 
152;  Parrish  r.  Rosebud  Mining  Company,  140  Cal.  633, 
71  Pac.  694,  (Affirmed)  74  Pac.  312.  By  the  answer  and 
cross-complaint,  appellants  specifically  alleged  that  the 
designation  of  the  Jannsen  obligation  as  a  mortgage  was 
a  mistake  and  the  testimony  of  Mrs.  Clermont,  wherein  she 
specifically  stated  that  it  was  her  understanding  that  after 
the  balance  had  been  paid  by  the  Clermonts  to  Woodbury, 
the  legal  title  would  be  in  Jannsen,  proves  the  allegation. 

This  ambiguity  could  be  cleared  up  by  parol  evidence 
and  the  proper  modification  in  the  earnest  money  receipt 
ordered  by  the  Court.  The  authorities  here  are  too  nu- 
merous to  discuss  in  detail,  but  in  the  case  of  Butler  Bros, 
Development  Company  v.  Butler,  111  Mont.  329,  347,  109 

Pac.  (2d)  1031  ^  it  is  stated: 

"Appellant  argues  that  when  a  contract  is  ambig- 
uous, parol  evidence  of  the  circumstances  leading  up 
to  its  execution  is  admissible  to  explain  its  purpose. 
There  can  be  no  doubt  concerning  the  correctness  of 
this  abstract  principal  of  law." 

F.    The  facts  do  not  make  this  a  proper  case  for  relief  from 
forfeiture. 

The  facts  here  do  not  show  that  the  appellees  are  en- 
titled to  relief  from  their  forfeiture.  Their  forfeiture  was 
wilful.  The  appellants  were  at  all  times  ready  to  go 
through  with  the  contract  even  down  to  the  time  of  trial. 
Appellees   seek   to  evade  the  contract  purely   by  claiming 
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tiiat  the  written  agreement  mentions  the  word  "mortgage," 
and  it  turned  out  to  be  a  contract  for  deed,  and  they  are 
unwilling  to  go  forward  with  the  transaction.  Although 
the  contract  is  eminently  fair  on  its  face,  and  although 
there  is  an  abundance  of  evidence  that  they  knew  it  was  a 
contract  for  deed,  and  the  earnest  money  receipt  itself 
shows  that  they  were  willing  to  take  an  assignment  of 
contract  for  deed  according  to  its  language  in  another 
paragraph,  still  appellees  insist  that  they  wanted  and  ex- 
pected to  buy  the  property  subject  to  a  mortgage  and  not 
a  contract  for  deed.  The  value  of  property  has  gone  down 
according  to  the  uncontradicted  testimony  and  the  appel- 
lants have  suflfered  damages  by  reason  of  this. 

Further,  this  is  not  a  proper  case  because  it  does  not 
have  the  earmarks  of  a  situation  where  the  sellers  are  im- 
mediately able  to  resell  the  property  for  as  much  or  more 
than  they  sold  it  for  to  the  persons  seeking  to  evade  the 
rule  against  forfeiture. 

In  the  case  of  Donald  v.  Arnold  (Mont.)  138  Pac.  775, 
at  page  776,  it  is  held: 

".  .  .  that  the  rule  against  forfeitures,  so  far  as  this 
state  is  concerned,  is  expressed  in  Section  6039  of  our 
Codes,  and  a  party  seeking  its  benefit  must  by  his 
pleading  and  proof  bring  himself  within  it.  it  is  not 
enough  to  say  on  appeal  that  a  loss  in  the  nature  of  a 
forfeiture  may  be  incurred  by  enforcing  the  terms  of  a 
contract  which  the  parties  themselves  have  made;  but, 
to  secure   the  protection   of  Section   60^9,    it   must   be 
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invoked,  and  'the  very  minimum  requirement  is  that 
the  party  invoking  the  protection  afforded  by  that 
section  must  set  forth  facts  which  w^ill  appeal  to  the 
conscience  of  a  court  of  equity'.  Fratt  v.  Daniels- 
Jones  Co.,  47  Mont.  487,  133  Pac.  700.  A  concrete 
application  of  these  rules  illustrating  some  circum- 
stanc  authorizing  relief  from  a  loss  in  the  nature  of  a 
forfeiture  is  furnished  by  the  case  of  Cook-Reynolds 
Co.  V.  Chipman,  47  Mont.  289,  133  Pac.  694.  The 
effect  of  all  these  cases  is  that  relief  from  forfeiture 
cannot  be  awarded  to  one  who  fails  to  show  that  his 
breach  of  duty  was  not  grossly  negligent,  wtljul,  or 
fraudulent."  (Emphasis  ours) . 

The  appellants  have  not  by  their  pleadings  sought  to 
declare  a  forfeiture.  What  they  wanted  was  for  the  buyers 
to  go  through  with  the  agreement.  By  their  second  count, 
the  buyers  are  seeking  relief  from  a  forfeiture  before  it  is 
declared.    This  they  may  not  do. 

Appellees,  in  their  lower  court  brief,  urged  that  if  the 
Court  found  for  the  appellants  and  cross-complainants  on 
the  first  count  stated  in  the  complaint,  and  if  the  appellees 
were  not  entitled  to  recovery  of  the  earnest  money  and 
down  payment  under  that  count,  then  they  should  be  re- 
lieved from  the  forfeiture  under  the  provisions  of  Section 
17-102,  Revised  Codes  of  Montana,  1947,  which  for  the 
convenience  of  the  Court,  is  here  set  out  again: 

"Whenever,  by  the  terms  of  an  obligation  of  a 
party  thereto  incurs  a  forfeiture  or  a  loss  in  the  nature 
of  a  forfeiture  by  reason  of  his  failure  to  comply  with 
its    provisions,    he   may    be    relieved    therefrom    upon 
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making  lull  compensation  co  the  other  party  except 
in  the  case  of  grossly,  negligent,  wilful,  fraudulent 
breach  of  duty." 

Appellants  alleged  in  their  answer  and  cross-complaint 
that  the  appellees  were  in  their  conduct  in  this  case,  grossly 
negligent,  wilful  and  guilty  of  a  fraudulent  breach  of  duty. 
We  have  alleged  that  they  did  not  act  in  good  faith.  We 
believe  the  record  justifies  our  position  and  as  we  have 
set  out  earlier  in  this  brief  by  the  testimony  of  Mrs.  Cler- 
mont, their  objeaion  to  the  status  of  the  Jannsen  obliga- 
tion was  not  made  in  good  faith.  As  to  the  second  objec- 
tion to  the  title  relied  upon,  the  lien  of  the  construction 
charges  for  the  irrigation  district,  they  had  the  power  to 
discharge  the  obligation  out  of  the  payment  to  be  made  to 
Woodbury.  They  assumed  the  payment  of  the  water 
charges.  Their  actions  in  making  the  two  objections  wert' 
not  based  on  any  genuine  concern  as  to  the  suiTiciency  of 
the  title. 

Their  only  purpose  in  making  the  objections  was  to  get 
out  of  their  obligations  under  the  agreement  to  buy  the 
property.  Their  actions  come  within  the  provisions  of  the 
exception  contained  in  the  statute. 

In  the  case  of  Conk  Reynolds  Co.  v.  Chip  man,  4^  Mont. 
28^J,  /n  Pac.  69/.  the  Court  held  that  if  there  were  n.> 
gross  negligence  or  wilful  or  fraudulent  breach  of  dut\ 
under  this  statute,  the  buyer  would  be  entitled  to  a  return 
of  his  payment: 
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"In  excess  of  respondent's   (sellers)   damage." 
The  testimony  that  the  property  involved  had  declined  in 
value  more  than  the  amount  of  the  down  payment  is  un- 
controverted. 

If  the  condua  of  the  Clermonts  brings  them  within  the 
Cook  Reynolds  case,  they  still  could  get  no  part  of  the 
down  payment  back  since  the  damage  to  the  seller  exceeds 
the  amount  of  the  down  payment. 

The  amount  of  recovery  where  it  is  determined  that  the 
buyer  is  entitled  to  relief  from  forfeiture  is  stated  in  Fon- 
taine V.  Lyng,  61  Mont.  590,  399,  202  Pac.  1112: 

*'If,  then,  the  aaual  damages  sustained  by  de- 
fendants, are  less  in  amount  than  the  money  paid  by 
the  plaintiflF  upon  his  contract,  plaintiflF  is  entitled  to 
reimbursement  to  the  extent  of  the  excess  payments." 

Accepting  then  the  argument  of  the  appellees  that  they  are 
entitled  to  relief  from  forfeiture,  there  could  still  be  no 
recovery  because  the  uncontroverted  testimony  is  that  the 
value  of  the  land  has  decreased  more  than  the  amount  of 
the  down  payment. 

IV.    CONCLUSION 

Not  much  time  has  been  devoted  in  this  brief  to  the 
question  of  whether  the  Court  properly  ordered  Mr.  Wood- 
bury rather  than  the  real  estate  agent  Hagarty,  who  is  not 
a  party  to  this  aaion,  to  pay  the  $1,000.00  which  made  up 
a  portion  of  the  $5,000.00  down  payment.  But  since  Mr. 
Clermont  undertook  to  make  payment  directly  to  the  real 


estate  man  it  is  submitted  in  this  conclusion  that  Mr.  Cler- 
mont should  seek  his  return  of  this  money  from  the  man 
to  whom  he  voluntarily  paid  it  over  rather  than  from  Mr. 
Woodbury  if  indeed  the  appellees  have  any  right  at  all  to 
have  this  $1,000.00  returned  to  them. 

It  is  respectfully  submitted  that  the  complaint  of  the 
appellees  should  be  dismissed  and  judgment  entered  for  the 
appellants  because: 

(  1  )  There  was  neither  allegation  of  a  tender  or  per- 
formance or  of  an  offer  to  perform  by  the  appellees; 

( 2 )  The  records  show  that  there  was  no  tender  or  offer 
to  perform  either  made  or  communicated  to  the 
appellants; 

(3)  By  the  terms  of  the  agreement  between  the  parties, 
conveyance  was  to  be  made  by  contract  for  deed. 
By  the  agreement,  the  appellees  assumed  the  obli- 
gations of  the  contract  between  the  appellees  and 
Bernhard  Jannsen,  and  knew  and  fully  understood 
the  essential  nature  of  the  obligations  they  assumed; 

(4)  The  appellees  were  advised  of  the  amount  of  the 
water  charges  and  were  advised  that  the  informa- 
tion concerning  those  charges  was  available  in  the 
public  record,  and  from  their  condua  and  their 
knowledge  and  their  opportunities  to  secure  full 
knowledge,  they  waived  any  right  to  object  to  the 
lien  of  the  construction  charges; 
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(5)  It  the  appellees  did  not  waive  a  right  to  object  to 
the  lien  of  the  construction  charges  for  the  irriga- 
tion project  by  the  terms  of  the  contract  they  could 
have  required  that  the  lien  be  discharged  out  of  the 
moneys  owing  to  the  sellers  under  the  contract; 

(6)  The  damages  to  the  appellants  were  greater  than 
the  amount  of  the  down  payment  and  there  could, 
therefore,  be  no  relief  from  a  forfeiture  of  the  down 
payment  even  if  there  had  been  pleadings  seeking 
to  declare  a  forfeiture; 

(7)  The  appellees  have  no  good-faith  concern  over  the 
title  to  this  property  and  are  only  concerned  in  try- 
ing to  get  out  of  this  deal  because  they  have  re- 
gretted their  bargain. 

We  respectfully  submit  that  for  the  foregoing  reasons 
the  judgment  should  be  reversed. 

Respeafully  submitted, 

Leif  Erickson,  Helena,  Montana, 

William  F.  Shallenberger, 

D.  A.  Paddock,  Missoula,  Montana, 

Attorneys  for  Appellants, 

Russell  E.  Smith, 
W.  T.  Boone, 
Jack  W.  Rimei,, 

of  Missoula,  Montana, 

Attorneys  for  Appellees. 
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GLENN  WOODBURY  and  PEARL  WOODBURY, 
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ALFRED   CLERMONT   and   MARGUERITE   I. 
CLERMONT, 

Appellees. 


ON  APPEAL  FRO.M  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  DISTRICT 

OF  MONTANA 


BRIEF  FOR  THE  APPELLEES 


JURISDICTION 

This  appeal  involves  an  action  by  Alfred  Clermont 
and  Marguerite  I.  Clermont  as  plaintiffs  (Appellees  here), 
both  citizens  of  the  Dominion  of  Canada,  against  Glenn 
Woodbury  and  Pearl  Woodbury  as  Defendants  (Appel- 
lants here),  both  citizens  of  the  State  of  Montana,  for  the 
sum  of  Five  Thousand  Dolhirs  ($5,000.00)  earnest  money 
deposit  under  a  contract  for  the  sale  and  purchase  of  real 


property  wliicli  Appolleos  allouc  was  l)reaelio(l  by  Appi'l- 
laiits. 

Jurisdiction  was  conferred  ui)()n  the  District  Court  by 
28  U.S.C.A.  1332,  Subdivision  (a)  2.  Paragraph  I  of  the 
Comphiint  (R.  p.  3)  alleges  the  diversity  of  citizenshij) 
and  that  the  amount  in  controversy  exceeds  the  sum  of 
Three  Thousand  Dollars  ($3,000.00)  exclusive  of  interest 
and  costs.  The  allegations  of  this  Paragraph  I  of  the 
Complaint  are  admitted  by  the  Second  Defense  of  the 
Answer  (R.  p.  19). 

Judgment  in  favor  of  plaintiffs  (Appellees  here)  was 
entered  February  4,  1955  (R.  p.  38-39)  and  within  thirty 
days  and  on  March  2,  1955,  the  Defendants  (Ap])ellants 
here)  filed  a  Notice  of  Appeal  (R.  p.  40).  The  jurisdic- 
tion of  this  court  is  invoked  under  28  U.S.C.A.  1291. 

STATEMENT  OF  THE  CASE 

Appellees  brought  this  action  against  Appellants  to 
recover  the  $5,000.00  earnest  money  deposit  made  under  a 
written  contract,  desigiuited  "Receipt  and  Agreement  to 
Sell  and  Purchase,''  entered  into  on  ^lay  2,  1953  and  pro- 
viding for  the  sale  of  a  ranch  in  Montana,  for  the  total 
sum  of  Thirty-six  Thousand  Dollars  ($36,000.00),  from 
Appellants  as  Sellers  to  Appellees  as  Purchasers.  The 
execution  of  the  contract  is  admitted  by  the  pleadings 
(Complaint,  Paragraph  II,  R.  p.  3-4;  Answer,  Second  De- 
fense, R.  p.  19)  and  it  appears  as  Exhibit  A  to  the  Com- 
plaint (R.  p.  11)  and  was  introduced  in  evidence  as  Plain- 
tiffs' Exhibit  .')  (R.  p.  127)  and  appears  again  on  i)age  2()0 
of  tlie  R(HM)rd. 


Paragra])h  niiinbcrod  one  of  this  contract   prox'ides : 

*'l.  It  is  t'urtlicr  agreed:  Seller  shall  at  his  ex- 
pense furnish  Purchaser  an  Abstract  of  Title  con- 
tinued to  a  date  subsequent  hereto  showdng  merchant- 
able title  to  the  above  described  property  vested  in 
Seller,  or  in  lieu  thereof,  at  Seller's  option,  a  title  in- 
surance policy  insuring-  title  thereto  vested  in  Pur- 
chaser, free  and  clear  of  all  liens  and  encumbrances, 
except  Mortgage  to  B.  Jannsen  $16,200.00  and  Fed- 
eral Land  Bank,  $3563.98. 

It  is  further  agreed  that  the  broker  assumes  no 
responsibility  in  regard  to  the  title  and  broker  recom- 
mends that  Purchaser  have  the  Abstract  of  Title  or 
Title  Insurance  Policy  examined  by  an  attorney." 

Paragraph  numl)ered  four  of  this  same  contract  pro- 
vides : 

"4.  If  Seller  does  not  approve  this  sale  v\dthin 
approved  days  hereafter,  or  if  Seller's  title  is  not  mer- 
chantable or  insurable  and  cannot  be  made  so  within 
a  reasonable  time  after  written  notice  containing  state- 
ment of  defects  is  delivered  to  Seller,  then  said  earn- 
est money  herein  receipted  for  shall  be  returned  to 
the  Purchaser  on  demand  and  all  rights  of  Purchaser 
terminated  unless  Purchaser  waives  said  defects  and 
elects  to  purchase;  but  if  said  sale  is  approved  by  the 
Seller  and  Seller's  title  is  merchantable  or  insurable 
and  purchaser  neglects  or  refuses  to  complete  the  pur- 
chase or  shall  fail  to  pay  the  balance  of  the  purchase 
price  as  hereinabove  provided,  then  the  said  earnest 
money  shall  be  forfeited  to  the  Seller  as  liquidated 
damages  and  not  as  a  penalty  and  this  Agreement 
thereupon  shall  be  of  no  further  force  or  effect." 

On  the  date  of  execution  of  said  contract,  May  2,  1953, 
Appellees  paid  the  sum  of  $5,000.00  as  an  earnest  money 
deposit  to  Appellants  (Paragraph  III  of  the  Complaint, 
R.  p.  4;  admitted  by  Second  Defense  of  Answer,  R.  p.  19). 


On  Jinio  11,  l!)').'),  tlio  Appellees  made  demand  upon  Ap- 
pellants I'or  an  ahstract  of  title  ( IMaintift's'  Exhibit  Xo.  J, 
R.  p.  52-53)  in  tlic  I'oi-m  of  a  letter,  the  receipt  of  which 
was  admitted  hy  Mr.  Woodbnry,  one  of  the  Appellants  (R. 
p.  115).  The  ahstiact  of  title  was  fni'nished  1(»  attorneys 
for  Appellees  on  Jnne  18,  1953  (R.  p.  118)  and  written 
notice  containini;'  a  statement  of  defects  in  the  title  render- 
ing it  unmerchantable  was  sent  by  Ajipellees  to  Appellants 
on  June  22,  1953.  This  notice  is  attached  to  the  Complaint 
as  Exhibit  B  and  the  receipt  thereof  is  admitted  by  Ap])el- 
lants  both  in  the  pleading's  (Complaint,  Paragraph  VII, 
R.  p.  6;  admitted  ])y  Second  Defense  of  Answer,  1\.  p.  20) 
and  by  the  testimony  (R.  p.  118). 

On  Jnl>  27,  1953,  Appellees  again  wrote  to  Appellants 
concerning'  the  defects  in  the  title  to  the  real  property. 
This  letter  appears  an  Exhibit  C  to  the  Complaint  (R.  ]). 
16)  and  the  receipt  of  it  is  admitted  by  Appellants  both 
in  the  pleadingss  (Complaint,  Paragraph  VllI,  R.  ]).  6; 
admitted  by  Second  Defense  of  Answer,  R.  p.  20)  and  by 
the  testimony  (R.  p.  107). 

By  letter  of  July  30,  1953,  Aj)pellants  advised  Api)el- 
lees  that  the  two  letters  from  A])pellees  of  Jnne  22,  1953 
and  July  27,  1953  had  been  turned  over  to  attorneys  for 
Api)ellants  who  were  checking  over  the  objections  made  to 
the  title  and  further,  "You  may  be  assured  that  the 
matter  is  being  promptly  taken  care  of  and  that  we  will 
act  on  the  advice  of  our  attorneys  in  the  matter  of  deal- 
ing u])  any  defects  in  merchantability  of  title.''  The  writ- 
ing and  recei])t  of  this  letter  is  likewise  admitted  by  the 
pl(>adiugs  and  also  the  testimony   ((\)mplaint,   Paragiaph 


IX,  K.  p.  ()  and  7;  adiiiiltecl  by  Secuiul  Defense  of  Answer, 
R.  p.  20). 

Whereas  the  written  contract  between  the  parties  (R. 
1).  11,  260)  recpiired  Appellants  as  Sellers  to  fnrnish  an 
abstract  of  title  showing-  in  Sellers  merchantable  title  to 
the  real  property,  except  for  mortgage  to  B.  Jannsen  and 
Federal  Land  Bank,  the  abstract  actually  disclosed  that 
the  title  to  the  property  stood  in  the  names  of  Beriihard 
Jannsen  and  Anna  Jannsen  (Complaint,  Paragraph  V,  R. 
p.  5;  admitted  by  Second  Defense  of  Answ^er,  R.  p.  19;  also 
admitted  in  testimony  of  Glenn  Woodbur}^  R.  p.  71,  136). 
Instead  of  holding  title,  Appellants  were  purchasing  the 
real  property  under  a  contract  of  sale  from  the  Jannsens, 
a  copy  of  which  was  furnished  to  attorneys  for  Appellees 
at  the  time  the  abstract  of  title  was  delivered  to  them  (R. 
p.  71). 

In  addition  to  the  mortgage  in  favor  of  the  Federal 
Land  Bank,  the  abstract  also  disclosed  that  the  real  prop- 
erty was  encumbered  by  the  lien  of  a  repayment  contract 
between  the  Bitter  Root  Irrigation  District  and  the  United 
States  in  an  undisclosed  amount  (Complaint,  Paragraph 
VI,  R.  }).  5 ;  admitted  l)y  Second  Defense  of  Answer,  R.  p. 
19-20;  also  proved  by  testimony  of  Elsie  W.  Oliva,  R.  p. 
47-48).  A  copy  of  that  repajnnent  contract  was  introduced 
in  evidence  as  Defendants'  Exhibit  1  and  appears  in  the 
Record  at  pages  224  to  259.  This  lien  extended  to  121 
acres  of  the  lands  which  were  the  subject  of  the  contract 
of  sale  inxolved  in  this  action  and  tlie  amount  of  the  lien 
per  acre  on  May  2,  1953,  the  date  of  said  contract,  w^as 
$39.26,  making  a  total  lien  of  $4,750.46  against  said  prop- 


erty  (H.  p.  47-4(S).  A  paymoiit  ])y  the  Bitter  Root  Irritca- 
tioii  to  the  I'liitc'd  States  in  Jul>  of  liM.*^  reduced  the 
aiiiouiit  oi'  the  lien  i)er  acre  to  $o8.37,  therehy  re(hieini;-  the 
total  lien  against  the  property  in  question  to  $4,642.77  (K. 
p.  47-48). 

These  defects  in  title  were  not  remedied  l)y  Appellants 
(K.  p.  r)4,  ()."),  121)  notwithstanding  Appellants'  letter  of 
July  30,  190.*]  (Complaint,  Exhibit  I),  H.  p.  17)  which  in- 
dicated some  action  would  l)e  taken  and  notwithstanding 
Mr.  Woodbury's  testimony  at  the  time  of  trial  that  he  was 
in  a  position  to  pay  off  the  Jannsen  contract  so  as  to  ob- 
tain title  and  also  to  pay  the  construction  charges  of  the 
irrigation  district  and  thereby  remove  the  property  from 
that  lien.  (R.  p.  108  and  109).  Because  no  action  was 
taken  by  Appellants  to  remove  the  defects,  this  action  was 
filed  by  Appellees  on  October  7,  1953. 

The  pleadings  establish  the  execution  of  the  contract 
between  Appellants  and  Appellees,  the  earnest  money  de- 
posit of  $5,000.00,  delivery  of  al)stract  to  Appellees,  the  ex- 
istence of  title  defects,  namely  that  the  title  stood  in  the 
names  of  the  Jannsens  rather  than  in  Appellants  and  the 
existence  of  the  lien  of  the  Bitter  Root  Irrigation  District, 
notice  to  Appellants  of  said  defects  in  the  title.  The  fail- 
ure of  Appellants  to  remedy  those  defects  was  established 
through  evidence  (R.  p.  121). 

Through  a  second  cause  of  action,  Appellees  sought 
relief  from  forfeitui-e  under  the  i)ro\isions  of  Section 
17-102,  Revised  Codes  of  Montana  of  1!)47  which  reads  as 
follows : 


"WlioiU'ver,  by  the  terms  of  an  obligation,  a  party 
thereto  incurs  a  forfeiture,  or  a  h)ss  in  the  nature  of 
a  forfeiture,  by  reason  of  his  failure  to  eom])ly  with 
its  provisions,  he  may  be  relieved  therefrom,  upon 
making  full  compensation  to  the  other  party,  except  in 
case  of  a  grossly  negligent,  mllful,  or  fraudulent 
breach  of  duty." 

Possession  of  the  ranch  property  was  retained  by  Ap- 
pellants, never  delivered  to  Appellees  (R.  p.  56,  67,  137). 
Appellants  harvested  the  1953  crop  and  kept  the  entire 
crop  (R.  p.  137-138).  The  freedom  of  Appellees  from 
gross  negligence,  and  willful  or  fraudulent  breach  of  duty 
is  to  be  gathered  from  the  evidence  as  a  whole. 

The  trial  court's  Findings  of  Fact  and  Conclusions  of 
Law  (R.  p.  31-38)  determined  any  conflict  of  fact  in  favor 
of  Appellees  and  held  that  Appellees  were  entitled  to  the 
return  of  the  $5,000.00  earnest  money  deposit  under  the 
terms  of  the  contract,  and  also  found  that  Appellees  had 
established  their  right  to  equitable  relief  under  Section 
17-102,  R.C.M.  1947  which  was,  however,  co-extensive  with 
tlieir  legal  right  in  view  of  the  fact  that  Appellees  were 
never  in  possession  of  the  property.  Accordingly  judg- 
ment was  entered  in  favor  of  Appellees  and  against  Appel- 
lants in  the  amount  of  $5,000.00  with  interest  from  October 
7,  1953  and  for  costs  of  Appellees  (R.  p.  38-39). 

QUESTIONS  INVOLVED 

Because  of  the  lack  of  specificity  in  Appellants'  so- 
called  Assignments  of  Error,  it  is  rather  difficult  to  nar- 
row the  issues  being  presented  by  Appellants  on  this  ap- 
peal.    However,  from  contentions  made  by  Appellants  in 
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the   trial   court    and    from   Appellants'    ])ri('f   bofort'    tliis 
Court,  the  followiiii;-  (pu'stions  scorn  to  be  raised: 

(A)  Was  pa\inent  l)y  Appellees  of  the  entire  pur- 
chase price  balance  of  $11,000.00  a  condition 
precedent  to  Appellants'  obligation  to  furnish 
a  merchantable  title? 

(B)  Was  it  necessary  for  Appellees  to  pro\'e  that 
they  were  ready,  willing  and  able  to  perform 
under  the  contract  and  to  jirove  a  tender  of  the 
balance  due  on  the  purchase  price? 

(C)  Were  the  specified  title  defects  waived  by  Ap- 
pellees? 

(D)  Did  Appellees  establish  their  right  to  relief 
from  forfeiture  under  Section  17-102,  R.C.M. 
1947? 

ARGUMENT 

It  is  extremely  difficult  to  meet  the  argument  pre- 
sented in  the  Brief  of  Appellants  because  the  Assign- 
ments of  Error  do  not  raise  objection  to  any  specific 
Finding  of  Fact  or  Conclusion  of  Law  made  by  the  Trial 
Court.  That  portion  of  Appellants'  Brief  entitled  "As- 
signments of  Error"  raises  several  general  propositions 
and  the  Appellants'  argument  does  not  even  follow  the 
questions  raised  under  the  so-called  "Assignments  of  Er- 
ror." Consequently  the  discussion  in  Appellees'  Brief 
must  be  general  in  nature. 

A.     NO   PROPER  SPECIFICATION   OF    KRROK 
There  is  an   a])s()lute   t'ailuri^   in   tlie    Brief  of  Ap])el- 
lants   to   comply    with    Rule    18    (d)    of   the   Rules   of   the 


riiited   States   rourt    of   Appeals   for   the   Ninth    Circuit, 
which  ])rovides,  in  part: 

"111  all  cases  a  si)ecification  of  errors  relied  upon 
which  shall  be  numl)ered  and  shall  set  out  separately 
and  particularly  eacli  error  intended  to  be  urg'ed.  .  .  . 
In  all  cases,  when  findings  are  specified  as  error, 
the  specification  shall  state  as  particularly  as  may  be 
Vvherein  the  findings  of  fact  and  conclusion  of  law 
are  alleged  to  be  erroneous." 

It  is  significant  to  note  that  there  is  no  specification 
of  error  as  to  any  Findings  of  Fact  or  as  to  any  Con- 
clusion of  Law  made  by  the  Trial  Court  and  it  is  there- 
fore urged  that  the  Findings  of  Fact  and  Conclusions  of 
Law  should  be  accepted  inasmuch  as  no  direct  attack  is 
made  upon  any  specific  Finding  of  Fact  or  Conclusion  of 
Law. 

In  United  States  v.  CiisJwian,  136  Fed.  (2)  815,  a 
Ninth  Circuit  decision,  it  w^as  said: 

'*  Appellant  could  have  specified  these  findings 
as  error  and  could  thereby  liave  raised  the  question 
of  the  sufficiency  of  the  evidence  to  support  the  find- 
ings, but  has  not  done  so.  We  nevertheless  have  ex- 
amined the  evidence  and  have  satisfied  ourselves  that 
it  does  support  the  findings,  that  the  findings  are 
not  clearly  erroneous,  and  that  therefore  we  ought 
not  to  set  them  aside.  .  .  .  The  second  specification  is 
that  *the  trial  court  erred  in  ordering  judgment.' 
This  is  not  a  i)roper  specification  of  error.  It  does 
not  set  out  particularly,  or  at  all,  the  error,  if  any, 
intended  to  be  urged.  It  specifies  nothing,  presents 
nothing  for  review." 

The  ''Assignments  of  Error"  made  by  Appellants  do  no 
more  than  assert  that  the  Trial  Court  erred  in  entering 
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.jnd,i::mGnt  foi*  Appolleos.     Under  the  lioldinii:  of  the  case 
cited  ahovc*,  this  presents  nothing  for  review. 

B.     FINDINGS  OF  FACT  (XJNCLUSIVF  UNLESS 
CLEARLY  ERRONEOUS 

The  Federal  Rules  of  Civil  ProceiUire,  Rule  52  (a) 
l)ro\'ides,  in  part: 

''Findings  of  Fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  he  given  to 
the  opportunity  of  the  Trial  Court  to  judge  the  credi- 
bility of  the  witnesses." 

Upon  the  basis  of  this  rule,  it  has  been  held  that  the 
Findings  of  Fact  of  a  Trial  Court  are  presumptively  cor- 
rect and  will  not  be  set  aside  unless  they  are  clearly  er- 
roneous, giving  due  regard  to  the  Trial  Court's  oppor- 
tunity to  judge  the  credibility  of  the  witnesses. 

Wlngate  v.  Bercut  et  al,  146  Fed.  (2d)  725  at  page 
728  ^( Ninth  Circuit) 

Paraynouiit  Pest  Control  Service  v.  Brewer,  111  Fed. 
(2d)  564  at  page  567  (Ninth  Circuit). 

Pacific  Portland  Cement  Co.  v.  Food  Machinery  S 
Chc7nical  Corporation,  178  Fed.  (2d)  541  at  page  548 
(Ninth  Circuit). 

36  C.J.S.  Page  408,  Sec.  297  (3)  (a)  under  Federal 
Courts. 

Most  of  the  essential  allegations  of  the  Complaint  are 
admitted  by  the  Answer  so  that  there  are  very  few  fact 
issues  or  combined  issues  of  fact  and  law  for  determina- 
tion by  the  Trial  Court.  On  those  issues,  it  is  urged,  A]v 
pellants  cannot  claim  the  benefit  of  the  weight  of  the  evi- 
dence and  on  the  contrary,  the  weight  of  the  evidence,  in 
the  \'iew  of  Appellees,  preponderates  in  their  favor.     At 
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tlie  most,  it  can  he  said  that  the  evideiicu  on  these  issues 
was  conflicting  and  therefore  It  is  urged  that  the  Find- 
ings of  Fact  and  Conclusions  of  Law  made  by  the  Trial 
Court  should  be  given  the  l)enefit  of  the  presumption 
noted  above. 

C.     SUMIMARY  OF  THE  EVIDENCE 

The  admissions  in  the  i)leadings,  coupled  with  the  un- 
controverted  testimony  of  witnesses,  establishes  the  fol- 
lowing sequence  of  events : 

(1)  May  2,  1953:  Execution  by  the  parties  of  Re- 
ceipt and  Agreement  to  Sell  and  Purchase  (R. 
p.  11,  260). 

(2)  Jiuic  11,  1953:  Letter  from  Appellees  to  Appel- 
lants requesting  delivery  to  them  or  their  at- 
torneys of  an  Abstract  of  Title  for  the  real 
property  which  was  the  subject  of  the  sales 
agreement  (Plaintiffs'  Exhibit  numbered  2,  R. 
52-53). 

(3)  June  15,  1953:  Glenn  Woodbury  called  upon 
W.  T.  Boone,  one  of  the  attorneys  for  Appel- 
lees, but  refused  to  leave  the  abstract  of  title 
unless  Mr.  Boone  paid  the  balance  of  $11,000.00 
due  on  the  purchase  price  (R.  p.  104-105,  116). 

(4)  June  18,  1953:  Glenn  Woodbury,  after  con- 
sultation with  his  attorneys,  delivered  to  Mr. 
Boone  the  abstract  of  title  and  a  copy  of  the 
agreements  between  Jannsens  and  Woodburys 
(R.  p.  106-107,  117-118). 

(5)  June  22,  1953:   Letter  from  the  Clermonts  (Ap- 
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pellees)  to  the  Wood])urys  (Appellants)  speci- 
fying defects  foinid  in  the  abstract  of  title  to 
the  real  propeit\'  which  was  the  subject  of  the 
sale  agreement  (Complaint  Exhibit  B,  R.  p.  13- 
15;  receipt  thereof  acknowledged  by  Ap])elhnits 
through  Second  Defense  of  Answer,  H.  p.  20, 
and  also  by  the  testimony  of  Glenn  Woodbury, 
R.  p.  107,  118). 

(6)  July  27,  1953:  Letter  from  the  Clermonts  (Ap- 
pellees) to  the  Woodbury s  (Appellants)  calling 
attention  of  the  Woodburys  to  the  fact  that  in 
more  than  one  month  that  had  elapsed  since  the 
letter  of  June  22,  1953  specifying  defects  found 
in  the  title,  no  response  had  been  received  from 
the  Woodburys  (Complaint  Exhibit  C,  R.  p.  16- 
17;  receipt  acknowledged  by  Second  Defense  of 
Answer,  R.  p.  20,  and  also  by  the  testimony  of 
Glenn  Woodbury,  R.  p.  107). 

(7)  July  30,  1953:  Letter  from  the  Woodburys  (Ap- 
pellants) to  the  Clermonts  (Appellees)  acknowl- 
edging receipt  of  the  Clermonts'  letters  of  June 
22  and  July  27,  1953,  advising  that  the  matter 
had  been  turned  over  to  the  Woodburys'  attor- 
neys and  that  "we  wull  act  upon  the  advice  of 
our  attorneys  in  the  matter  of  clearing  up  any 
defects  in  merchantability  of  title."  (Com- 
plaint Exhibit  1),  K.  ]).  17;  receipt  admitted  by 
Appellees  through  Complaint,  1  Anagraph  iX, 
and   the   wi-'iting  of  the  letter   admitted   by   Ap- 
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l)ellaiits  ill  I  ho  testimony  of  Glenn  Woodbury 
(R.  p.  120). 
(8)  October  7,  19:)2:  Complaint  filed  in  this  action 
(R.  p.  17)  with  nothing  having  been  done  in  the 
interim  by  Appellants  to  remedy  the  defects  in 
title  (admitted  in  the  testimony  of  Glenn  Wood- 
bury, R.  p.  121). 

In  addition  to  the  sequence  of  events  scheduled 
above,  there  was  testimony  introduced  by  Appellants  over 
the  objection  of  Appellees,  relating  to  several  conversa- 
tions between  Appellants  and  Appellees  through  which 
the  Appellants  urged  the  Appellees  received  notice  and 
knowledge  of  (a)  the  fact  that  the  relationship  between 
the  Woodbury s  and  the  Jannsens  was  a  contract  of  sale 
rather  than  a  mortgage,  and  (b)  that  the  real  property 
which  was  the  subject  of  the  sales  agreement  was  encum- 
bered by  a  lien  of  the  Bitter  Root  Irrigation  District 
under  a  repayment  contract  with  the  United  States  of 
America.  Notice  and  knowledge  of  these  two  facts 
through  the  conversations  were  denied  by  Appellees. 

D.     PAYMENT  OF  FULL  PURCHASE  PRICE  NOT 
CONDITION  PRECEDENT  TO  QUESTION  OF 

TITLE 

Appellees  take  the  position  that  Appellants  were  re- 
quired under  the  sales  agreement  to  furnish  the  abstract 
showing  merchantable  title  prior  to  payment  by  Appellees 
of  the  balance  due.  This  position  is  based  upon:  (a)  the 
language  of  the  contract,   ()))   the  conduct  of  the  parties 
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which  in  itself  constituted  an  interpretation  of  tlie  w  littcii 
contract,  and  (c)  existing  Montana  law. 
Tlie  Contract  Language 

The  written  contract  (R.  p.  11,  260)  tlirou.i^ii  its  first 
numbered  paragraph  requires  Seller  to  ''furnish  Pur- 
chaser an  Abstract  of  Title  continued  to  date  subsecpient 
hereto  showing  merchantable  title  to  the  above  described 
property  vested  in  Seller,  or  in  lieu  thereof  at  Seller's  op- 
tion, a  title  insurance  policy  insuring  title  thereto  vested 
in  Purchaser,  free  and  clear  of  all  liens  and  encum- 
brances, except  mortgage  to  B.  Jannsen,  $16,200.00  and 
Federal  Land  Bank,  $3,563.98." 

Subsequently  numbered  Paragraph  4  of  the  contract 
provides  that  "if  Seller's  title  is  not  merchantable  or  in- 
surable and  cannot  be  made  so  within  a  reasonable  time 
after  written  notice  containing  a  statement  of  defects  is 
delivered  to  Seller,  then  said  earnest  money  herein  re- 
ceipted for  shall  be  returned  to  Purchaser  on  de- 
mand. .  ." 

Taking  the  obligations  to  be  performed  under  the 
contract,  the  obligation  of  the  Seller  to  furnish  the  ab- 
stract under  Paragraph  1  is  the  first  obligation  specified 
in  the  contract.  Ndihing  is  said  in  Paragraph  4  about  re- 
turning any  part  of  the  purchase  price  other  than  the 
''earnest  money  herein  receipted  for,"  indicating  that  the 
parties  did  not  intend  that  the  Purchasers  be  required  to 
put  up  any  additional  money  before  the  merchantability 
of  the  title  was  shown. 

Paragraph  4  of  the  contract  further  provides:  "But 
if  said   sale  is  approved  by  the  Seller  and   Seller's  said 
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title  is  morcliaiitabk'  or  insurable  and  riircluuser  neg'lects 
or  refuses  to  complete  the  purchase  or  shall  fail  to  pay 
the  balance  of  the  purchase  price  as  hereinabove  provid- 
ed, then  said  earnest  money  shall  be  forfeited  to  the 
Seller  ..."  This  i)rovision  further  demonstrates  that 
the  merchantability  of  title  is  to  be  determined  before 
any  further  sum  becomes  payable  on  the  purchase  price. 
Interpretation  by  the  Parties. 

It  is  admitted  through  the  pleadings  that  on  June  11, 
1953  Appellees  requested  that  Appellants  furnish  the  ab- 
stract under  the  terms  of  the  written  contract  and  that 
having  first  refused  to  deliver  the  abstract  on  June  15, 
1953  unless  the  balance  of  the  purchase  price  were  paid, 
and  subsequently  discussing  the  matter  with  their  attor- 
neys (R.  p.  106-107,  117)  the  Appellants  furnished  said 
Abstract  on  June  18,  1953.  Thus  the  parties  themselves 
interpreted  the  contract  as  requiring  merchantability  of 
title  to  be  determined  prior  to  final  payment  by  Appel- 
lees. 

There  are  many  Montana  decisions  which  state  that 
the  interpretation  placed  upon  a  contract  by  the  parties 
themselves  is  to  be  considered  by  the  Court  and  is  en- 
titled to  great  influence  in  ascertaining  their  understand- 
ing of  its  terms. 

Marias  Biver  Si/udlcate  v.  Big  West  Oil  Co.,  98  Mont. 
254,  38  Pac.  (2d)  599 

Cook-Beynohls   Co.   v.   Beyer,   107   Mont.    1,   79   Pac. 
(2d)   658 

Smith  V.  School  Dist.  No.  18,  115  Mont.  102,  139  Pac. 
(2d)   518 

Erie  V.  Wahl,  116  Mont.  515,  155  Pac.   (2d)  201. 
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Montana  Decisions. 

The  Appellees'  Fli-st  (^aiise  of  Action  is  not  one  for 
rescission  l)ut  is  an  action  based  upon  breach  of  the  con- 
tract by  Appellants.  This  distinction  is  recognized  and 
expressed  in  the  Montana  case  of  Cook-Uvynohls  Co.  v. 
Chipnian,  47   Mont.  28!),  13.*^  Pac.  G94,  where  it  was  said: 

''There  is  a  wide  difference  l)etween  the  rescis- 
sion of  a  contract  and  its  mere  termination  or  can- 
cellation. 'It  is  well  settled  that  a  technical  rescis- 
sion of  the  contract  has  the  le<>'al  effect  of  entitling- 
each  of  the  parties  to  be  restored  to  the  condition  in 
wliicli  he  was  l)efore  the  contract  was  made,  so  far 
as  that  is  possible,  and  that  no  rights  accrue  to  either 
by  force  of  the  terms  of  the  contract.  But,  besides 
technical  rescission,  there  is  a  mode  of  abandoning  a 
contract  as  a  live  and  enfoi'ceable  obligation  which 
still  entitled  the  party  declaring  its  abandonment  to 
look  to  the  contract  to  determine  the  compensation 
he  may  be  entitled  to  under  its  terms  for  the  l)reach 
which  gave  him  the  right  of  abandonment.'  " 

Even  if  the  clear  langiuige  of  the  contract  (Para- 
graphs 1  and  \)  w^ere  to  be  disregarded  and  further,  even 
if  the  interi)retation  placed  upon  that  contract  by  the 
j)arties  were  likewise  to  be  disregarded,  the  Appellants 
became  obligated  under  Paragraph  2  of  the  contract  to 
convey  title  **free  and  clear  of  all  encumbrances  except 
building  and  zoning  ordinances  and  regulations.  .  .  ." 
Where  tliis  t>|)e  of  warranty  o^  title  is  made,  even  if  tiie 
conti'act  did  not  lia\e  the  ])r()\isi()ns  of  Paragrai)hs  1  and 
4  thereof,  Appellants  would  be  obligated  by  the  Montaiui 
decisions  noted   below  to  demonstrate  the  merchantability 
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of  their   title   l)et'()i-e   A|)})ellees    became   oblig-ated    to   pay 

tlie  balance  due  on  the  i)iirchase  price. 

In  Bozdech   cf  al  v.  Montana  Ran  dies  Co.,  67  Mont. 

:Un;,  2\C)  Pae.  :]19,  our  Court  stated: 

''When  a  vendor  is  unable  to  convey  the  title  sti- 
pulated for  in  his  contract  at  the  time  a  conveyance 
is  due,  the  vendee  is  not  required  to  make  any  tender 
of  the  balance  of  the  purchase  price  as  prerequisite 
to  his  right  to  rescind." 

Again  in  Silfvast  r.  Asplunc],  93  Alont.  584,  20  Pac. 

(2d)  631,  it  was  said: 

^'The  purchaser  has  the  right  to  expect  the  re- 
moval of  the  defects  before  the  time  set  (Maupin, 
above,  638;  Bell  v.  Stadler,  31  Idaho,  568,  174  Pac. 
129;  Higgins  v.  Eagleton,  155  N.  Y.  466,  50  N.  E. 
287),  as  the  rule  which  allows  a  vendor  to  remove 
defects  after  the  time  for  final  performance  does  not 
apply  when  time  is  of  the  essence  of  the  contract. 
(Maupin,  above,  883)." 

E.     OFFER  OF   PERFORMANCE  BY  APPELLEES 
NOT  AN  ISSUE 

Appellees  contend  that  it  was  not  necessary  for  them 
to  prove  that  they  were  ready,  willing  and  able  to  per- 
form as  a  prerequisite  to  casting  upon  Appellants  the  ob- 
ligation of  furnishing  merchantable  title.  What  has  been 
said  above  with  respect  to  the  claim  by  Appellants  that 
they  were  not  obligated  to  disclose  merchantable  title 
until  Appellees  had  paid  in  full  the  balance  on  the  pur- 
chase price  applies  likewise  at  this  point  and  the  Court's 
contention  is  directed  to  the  decisions  of  Bozdech  et  al  v. 
Montana  Bandies  Co.  and  Silfvast  v.  Asplund,  both 
supra. 
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Another  docisimi  in  this  same  connection  is  tliat  of 
Mihvauki'i'  La)ul  Co.  c.  Uucsink,  et  al,  50  Mont.  489,  148 
I*ac.  SDf),  a  case  involving  a  contract  for  sale  of  real 
l)ru})erty. 

The  Montana   Court   held: 

''Tlie  variance  is  in  the  sinpfle  particnlar  as  to 
when  and  how  tlie  ])alance  of  the  pnrcliase  money  was 
to  he  i)aid;  otherwise  the  contract  as  allei::(»d,  and 
the  terms  of  it,  are  clearly  shown.  The  snhject  mat- 
ter, the  parties  and  the  consideration  were  the  same 
as  alleii:ed,  and  the  obIii>,ation  to  make  ])ayment  was 
the  same.  The  plaintiff  did  not  have  title.  It  there- 
fore could  not,  under  the  ag-reement  as  alle<!:ed  or 
under  that  proved,  have  demanded  performance  by 
Way  &  Ratchford  until  it  could  tender  a  title." 

In  view  of  the  specific  provisions  of  the  written 
agreement  between  the  parties,  in  view  of  the  interpreta- 
tion of  that  agreement  by  the  conduct  of  the  parties,  and 
in  view  of  the  Montana  decisions  noted  herein,  it  is  sub- 
mitted that  it  was  not  necessar}^  for  Appellees  to  prove 
that  they  were  ready,  willing  and  a])le  to  perform.  How- 
ever, if  that  were  a  necessity,  the  evidence  in  this  case  sup- 
plies it.  Marguerite  I.  Clermont,  one  of  Appellees,  testi- 
fied as  follows:     (R.  p.  183-184). 

Q.  All  right,  now,  after  that  conversation  witli 
Mr.  Woodbury,  did  you  then  come  to  Missouhi  to  make 
arrangements,  financial  ari'angements  for  the  money 
tliat   wouhl  be  necessary  to  meet  this  contract: 

A.     Yes,  we  did. 

Q.     And  were  you,  (ni  Jioic  l')fh,  read  if  (Vid  u'dlhuj 
finmicidUf  fo  malxc  flir  ixii/inotf   iviiicli   nas  r('({nircd 
under  fills  contracl  to  tlie   \Voodbiiri/s,  $11,000,  if  the 
title  had  tteeii  mtisfcu^toryf 
A.     Yes.    (Italics  ours). 
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Mrs.  Cleriiiont  ai^ain,  uikIit  cross  exainiiialion,  testi- 
fied that  had  the  title  been  merchanta])le,  slie  and  Mr.  Cler- 
mont were  ready,  ^\illin,^  and  able  to  ])ay  the  balance  due 
on  the  purchase  ])rice.     (R.  p.  18G,  11)8  and  1!)1)). 

Furtherm()r(\   altliou^h   now   insisting  that   Appellees 

were  in  default  after  June  15,  11)53,  the  due  date  for  the 

balance  of  the  purchase  price,  Mr.  Woodbury  at  the  time 

of  trial  testified  that  he  had  agreed  to  extend  the  time  for 

payment  of  the  balance  due.    His  testimony  in  this  regard 

is  as  follows:   (R.  p.  101) 

A.  T  asked  what  the  trouble  was.  He  informed 
me  again  he  wasn't  able  to  get  the  money  he  had  com- 
ing, and  /  told  him  I  wasn't  going  to  hold  him  to  that 
specific  date.  He  said  that  he  couldn't  afford  to  lose 
the  money.  I  said,  'I  don't  want  you  to  lose  your 
money;  I  don't  want  your  money  for  nothing,  I  mere- 
ly want  to  complete  the  deal.  I  sold  the  place  to  you 
in  good  faith  and  1  thought  you  bought  it  in  good 
faith.  All  I  leant  is  to  cc'Uiplete  the  deal,  but  as  far  as 
the  date  of  the  15th  of  June,  I  don't  figure  on  holding 
you  to  it  if  you  don't  have  the  money  at  that  time." 
(Italics  ours.) 

Again,  under  cross  examination,  Mr.  AVoodbury  testi- 
fied:   (R.  p.  135) 

^'Q.  They  were  asking  for  the  time  of  payment  to 
be  changed  so  they  could  be  sure  and  have  the  money 
available? 

A.     That's  right. 

Q.  You  refused  to  do  that? 
A.  No,  I  didn't  refuse  to  change  the  time  of  pay- 
ment; I  lefused  to  ])ut  it  on  a  contract  for  them.  I 
told  them  T  would  give  them  more  time,  but  I  didn't 
want  to  write  a  contract  and  carry  it.  I  wanted  it  by 
fall.  /  fold  til  em  I  ivoidd  gire  tliem  until  fall  if  they 
needed  it." 
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F.  XO  WAIVKH  P>V  APPKLLEES 
The  evidence  of  Appellants  as  to  eoiiversations  goes 
no  farther  than  to  assert  notice  and  knowledge  on  the  part 
of  Appellees  of  the  existence  of  the  Jannsen  contract  of 
sale  rather  than  tlie  Jannsen  mortgage,  and  of  the  exist- 
ence of  the  lien  of  the  United  States  of  America  by  reason 
of  its  contract  with  the  Bitter  Root  Irrigation  District. 
Even  if  these  conversations  took  place  to  the  extent  of  giv- 
ing notice  and  knowledge  of  the  defects  to  Api)ellees,  they 
do  not  excuse  performance  by  Appellants  under  Montana 
law. 

In  Bozdech  et  al  v.  Montana  Ranches  Co.,  67  Mont. 
366,  216  Pac.  319,  mentioned  supra,  the  Montana  C'ourt 
held: 

**  Three  of  the  cases  cited  by  appellant  directly  and 
the  other  one  indirecting  rely  upon  Mrmmert  i\  Mc- 
Kcen,  112  Pa.  315,  4  Atl.  542.  The  opinion  in  that 
case  contains  the  following  classification  of  encum- 
brances:  *  Encumbrances  are  of  two  kinds,  viz.,  (1) 
Such  as  affect  the  title;  and  (2)  those  which  affect 
only  the  physical  condition  of  the  property.  A  mort- 
gage or  other  lien  is  a  fair  illustration  of  the  former; 
a  public  road  or  a  right  of  way,  of  the  latter.  Where 
encumbrances  of  the  former  class  exist,  the  covenant 
referred  to,  under  all  the  authorities,  is  broken  the 
instant  it  is  made,  and  it  is  of  no  importance  that  the 
grantee  had  notice  of  them  when  he  took  the  title. 
(CatJuart  r.  Boicnian,  supra;  Fiutk  i\  Voncida,  11 
Serg.  &  R.  109).  Such  encumbrances  aie  usually  of  a 
temporary  character,  and  ca])able  of  removal;  the  very 
object  of  the  covenant  is  to  protect  the  vendee  against 
them;  hence  hnowledgc,  actual  or  constructive,  of  then- 
existence,  is  }io  answer  to  an  action  for  breach  of  such 
covenant.'  The  authorities  are  unanimous  in  su])port- 
ing  what  is  therein  said  concerning  encumbrances  af- 
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fectiii^  the  title  to  lands.  (See  cases  cited  under  sec- 
tion 913  in  Devlin  on  Deeds  and  in  the  notes  in  4 
L.R.A.  (n.s.)  809,  and  32  L.R.A.  (n.s.)  737).  This 
court  has  recently  expressed  approval  of  that  rule  of 
Adams  v.  Durfee,  ante,  p.  315,  215  Pac.  664."  (Italics 
ours). 
See  also  Ai/crs  v.  Buswell,  73  Mont.  518,  238  Pac.  591. 

Even  if  the  evidence  of  these  conversations  went  be- 
yond notice  and  knowledg:e  alone  and  constituted  a  waiver, 
under  the  provisions  of  Section  13-607,  R.C.M.  1947,  parol 
evidence  of  any  alleged  oral  waiver  would  be  inadmissible. 
This  section  provides: 

''Effect  of  written  contracts.  The  execution  of  a 
contract  in  writing,  whether  the  law  requires  it  to  be 
written  or  not,  supersedes  all  the  oral  negotiations  or 
stipulations  concerning  its  matter  which  preceded  or 
accompanied  the  execution  of  the  instiniment." 

Section  13-907,  R.C.M.  1947,  provides: 

** Written  contracts — how  modified.  A  contract  in 
writing  may  be  altered  by  a  contract  in  writing,  or  by 
an  executed  oral  agreement,  and  not  otherwise." 

In  Hollensteiner  v.  Anderson,  78  Mont.  122,  252  Pac. 
796,  the  plaintiff  Hollensteiner  brought  the  action  to  fore- 
close a  vendee's  lien  for  the  amount  paid  on  a  contract  for 
the  purchase  of  real  estate  upon  failure  of  consideration 
based  upon  defects  in  the  vendor's  title.  Defendant  was 
permitted,  over  the  objection  of  plaintiff,  to  show  that 
plaintiff  understood  that  the  property  was  being  pur- 
chased without  the  timber.  Upon  appeal  it  was  held  that 
the  admission  of  this  testimony  was  error,  the  Montana 
Supreme  Court  saying: 

"If  this  testimony  was  competent  to  vary  the  terms 
of  the  contract,  we  would  still  have  the  title  encum- 
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horcMJ  hy  the  mineral  rcscrvjilions  and  the  ri^ht  of 
\va\  ;  but  as  the  deed  was  a  unihiteral  contract  not  de- 
livere<l  to  or  accepted  by  the  vendees,  the  contents  of 
which  were  not  known  to  the  vendees,  and  the  contract 
was  com])lete  in  itself  and  did  not  reijuire  the  vendees 
to  determine  whether  the  deed  correctly  described  the 
pro])erty,  but  recjuired  the  vendor  to  execute  and  de- 
posit a  deed  conveying  the  i)roperty  as  therein  de- 
scribeil,  the  contract  of  June  11,  1918,  is  presumed  to 
contain  all  the  terms  of  the  aj>Teement  between  the 
parties.  If  it  was  the  tentative  agreement  of  the  par- 
ties that  the  purchase  was  of  the  land  subject  to  the 
rights  of  the  Anaconda  Comi)any,  the  vendor  should 
have  had  his  contract  so  drawn;  having  failed  to  do 
so,  he  was  precluded  hij  ihe  provisions  of  section 
10517,  Revised  Codes  of  1921,  from  varying  the  terms 
of  the  written  contract  by  parol  evidence — a  sad  com- 
mentary on  the  practice  of  having  important  legal 
documents  draivn  hy  a  layman.  This  testimony,  ad- 
mitted over  the  objection  of  plaintiff,  was  therefore 
improperly  admitted  and  cannot  aid  the  findings 
made."     (Italics  ours). 

See  also  Bauer  v.  Monroe,  117  Mont.  306,  158  Pac. 
(2d)  485;  Hart  v.  Barron,  122  Mont.  350,  204  Pac.  (2d) 
797. 

The  evidence  introduced  by  Appellants  with  respect 
to  the  conversations  w^hich  are  urged  as  constituting  a 
waiver  of  the  title  defects  were  introduced  over  objection 
and  received  by  the  Court  subject  to  the  objection.  The 
Appellees  on  rebuttal  denied  knowledge  or  notice  of  the 
title  defects  through  the  alleged  conversations  and  thus 
even  if  this  parol  e\'idence  ])ro})erly  could  be  received  to 
vary  the  terms  of  the  written  contract,  the  testimony  of 
Ai)pellants   with   respeet    to   the  conxersations   was  denied 
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aiul  the   Fiiuliiigs  of  Fact   by   the  Trial  Court  should  be 
conclusive  on  the  conflicting  testimony. 

G.     RELIEF  FR().^[  FORFEITURE 

The  Second  Cause  of  Action  of  the  Complaint  seeks 
relief  from  forfeitiure  under  the  i)rovisions  of  Section 
17-102,  R.C.M.  1947,  which  is  quoted  above. 

One  of  the  early  Montana  cases  under  this  section  is 
that  of  Cook-Reynolds  Co.  v.  Chipman,  47  Mont.  289,  133 
Pac.  694,  which  was  an  action  by  plaintiff,  as  vendor,  to 
recover  possession  of  property  and  also  to  recover  dam- 
ages for  unlawful  withholding  arising  from  a  contract  of 
sale  between  the  plaintiff,  as  vendor,  and  the  defendant, 
as  vendee.  The  answer  asked  for  the  return  to  buyer  of 
the  $5,000.00  do^\^l  payment,  less  a  reasonable  rental  for 
the  property  until  restored  to  the  possession  of  plaintiff, 
and  upon  appeal  it  was  held  that  the  buyer's  prayer  for 
this  relief  should  have  been  granted.     The  Court  said: 

*^We  think  the  evidence  as  a  whole  shows  that  the 
appellant's  breach  of  duty  was  not  grossly  negligent, 
willful,  or  fraudulent,  and  that  it  was  entirely  prac- 
tical and  not  difficult  to  ascertain  the  damages  of  re- 
spondent on  principles  of  compensation  in  accordance 
with  the  provisions  to  the  statute.  In  these  circum- 
stances, appellant  was  in  position  to  ask  relief  from 
the  forfeiture  of  his  payments  in  excess  of  respond- 
ent's damage,  and  that  relief  should  in  this  case  have 
been  granted  to  him  because  of  the  conduct  of  re- 
spondent toward  him  and  its  effect  upon  him  as  de- 
tailed above." 

See  also  Husto)i  v.   Vollenweider,  101  Mont.   156,  53 

Pac.  (2d)  112. 

In  the  case  at  bar  possession  of  the  real  property  was 
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iiexiT  delivered  to  Appellees  and  ihe  Appellants  eonse- 
([ueiilly  had  the  heiiel'it  ol'  the  rents,  issues  and  profits 
thereof.  Thus  there  was  no  consideration  to  ])e  returned 
to  Appellants  and  the  Ti-ial  Court  accordin<;ly  found  that 
the  Appellees  had  established  their  i-i.i;lit  to  relief  from 
forfeiture  which  was,  however,  co-extensive  with  their 
legal  right  under  the  contract  in  question  to  recover  the 
$5,000.00  earnest  money  deposit. 

The  relief  granted  by  the  Court  under  the  Second 
Cause  of  Action  is  not  made  the  subject  of  any  Assign- 
ment of  Error  by  Appellants  and  is  merely  argued  under 
Paragraph  F,  Page  39  to  4o  of  Appellants'  Brief.  It  is 
submitted  that  Appellants  have  not  raised  for  review  the 
question  of  relief  from  forfeiture  by  reason  of  their  fail- 
ure to  specify  error  in  tliat  connection.  It  is  accordingly 
sul)mitted  that  the  Trial  Court's  Finding  of  Fact  and  Con- 
clusion of  Law  with  respect  to  forfeiture  should  be  con- 
clusive. 

The  written  agreement  in  this  case  is  dated  May  2, 
1953,  the  abstract  was  delivered  June  18,  1953,  the  defects 
in  title  certified  in  writing  to  A])pellants  on  June  22,  1953 
and  Mr.  AVoodbuiy  testified  that  he  re-listed  the  pro])erty 
for  sale  during  the  month  of  duly  1953.  (K.  p.  122).  The 
Clermonts  never  took  possession  of  the  premises,  had  no 
return  from  the  property,  and  it  is  admitted  that  all  the 
rents  and  profits  for  the  year  1953  accrued  to  the  Ap})el- 
lants  (R.  p.  137-138). 

Because  of  tlie  A])pellants'  failure  to  remedy  thi^  title 
defects  in  a  jxM'iod  of  more  than  three  months,  the  Cler- 
monts  were  compelled   to   institute   this   action   to   recover 
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the  earnest  money  (le})()sit  of  $5,000.00  and  had  to  return 
to  Canada  to  attempt  to  re-estal)lish  themselves  in  a  home 
and  business  (R.  j).  58-59).  It  is  submitted  that  the  evi- 
dence shows  that  the  ChM-monts,  in  each  instance,  acted  in 
good  faitli  and  without  (U>hiy  and  tluit  they  were  not  giiilty 
of  any  grossly  negligent,  fraudulent  or  willful  breach  of 
duty. 

The  Appellants  argue  that  no  formal  declaration  of 
forfeiture  had  been  made  by  them  and  that  therefore  Ap- 
])ellees  cannot  ask  for  relief  from  forfeiture.  It  should  be 
noted  that  Section  17-102,  R.C.M.  1947,  provides  that 
"whenever,  by  the  terms  of  an  obligation,  a  party  thereto 
incurs  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeit- 
ure. ..."  Certainly  if,  Appelles  were  refused  relief  under 
the  First  Cause  of  Action,  they  \vould  face  a  loss  of 
$5,000.00  ^^in  the  nature  of  a  forfeiture,''  and  it  is  against 
that  possibility  that  Appellees  asked  for  relief  from  for- 
feiture under  their  Second  Cause  of  Action. 

H.  OTHER  CONTENTIONS  BY  APPELLANTS 

In  addition  to  the  problems  discussed  above.  Appel- 
lants' Brief  argues  various  other  questions  to  which  it  is 
felt  some  response  should  be  made. 

Amhiquity  of  the  Agreement. 

Appell€5J^4^'  whole  argimient  is  predicated  upon  their 
assertion  that  the  agreement  is  ambiguous  and  therefore, 
they  urge,  resort  must  ])e  had  to  parol  evidence.  To  the 
contrary,  there  is  no  ambiguity  in  paragraphs  1  and  4  of 
the  agreement  which  are  tlie  portions  involved  in  this  case. 
They  very  clearly  required  Appellants  as  Sellers  to  fur- 


26 

nish  ail  abstract  sho\niig  merchantable  title,  in  default  of 
which,  ai'tcr  notice  of  the  title  defects.  Appellants  were  to 
have  a  reasonable  time  to  remedy  the  title.  If  the  title 
was  not  made  merchantable,  Sellers  became  obligated  to 
return  the  earnest  money  payment  of  $5,000. 0().  There  is 
no  ambiguity  in  these  requirements. 

If  there  be  any  anil)ii;uity  in  the  provisions  of  the 
agreement  which  are  material  in  the  case  at  bar,  and  it  is 
submitted  there  is  not,  that  ambiguity  and  the  agreement 
itself  must  be  interpreted  under  Montana  law  most  strong- 
ly against  the  Appellants  whose  agent  Hagarty  (R.  p.  124) 
prepared  the  agreement  (R.  p.  127).  Aleksich  r.  Mutual 
Benefit  Health  d  Accident  Ass'n.,  118  Mont.  223,  164  Pac. 
(2d)   372,  162  A.L.R.  263. 

Mr.  Woodbury  doubted  that  he  read  the  agreement 
before  signing  it  (R.  p.  128)  and  his  wife  admitted  she 
did  not  read  it  (R.  p.  216).  ^Ir.  Hagarty,  however,  re- 
called that  he  read  the  agreement  out  loud  to  all  of  the 
parties  (R.  p.  173).  In  any  event,  Appellants  should  not 
be  heard  to  charge  ambiguity  in  any  of  the  provisions  of 
the  agi'eement  material  to  this  case. 

Refonnation  Not  an  Issue 

There  is  no  pleading  or  prayer  by  Appellants  for  re- 
formation of  the  contract.  There  is  no  Specification  of 
Error  grounded  upon  reformation.  It  is  not  an  issue  in 
this  case. 

Even  if  it  i)r()perly  were  an  issue,  A])])enants  liave  not 
established  any  ri,i;ht  to  reformation  uiuh'r  the  Montana 
case  of  SHlIirdH   r.  M<irs]i,  124   Mont.  41.'),  225  Pac.    (2d) 
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Si)S,   in   which   it   state's   that    lel'ormation   must    he   based 
upon  mutual  mistake,  the  eon  it  sayin<>:: 

"The  presumption  is  that  the  writing-  contains  the 
final  agreement  of  the  parties  and  expresses  their 
real  purpose  and  intent.  To  meet  and  overcome  that 
presumption  plaintiff  was  required  to  present  clear, 
convincing-  and  satisfactory  proof.  ,  .  .  The  general 
rule  is  that  to  obtain  reformation  the  mistake  must  be 
mutual.  .  .  .  The  record  before  us  fails  to  show  any 
mutual  mistake." 

Defects  to  be  Remedied  by  Appellants 

Appellants,  tacitly  admitting  that  they  did  nothing  to 
remedy  the  defects  of  title,  suggest  that  the  defects  should 
have  been  remedied  by  the  Clermonts,  notwithstanding 
the  assurances  given  by  Appellants  in  their  letter  of  July 
30,  1953  wdiich  said  in  part:  "You  may  be  assured  that 
tlie  matter  is  being  promptly  taken  care  of  .  .  ." 

The  obligation  under  paragraph  one  of  the  agreement 
to  furnish  an  abstract  show^ing  merchantable  title  is  that 
of  the  Appellants  as  Sellers — not  that  of  Appellees.  Un- 
der paragraph  4  of  the  agreement,  notice  af  the  defects  in 
tlie  title  is  to  be  delivered  to  "Seller."  Thus,  under  the 
written  agreement.  Appellants  had  the  obligation  of  fur- 
nishing merchantable  title. 

The  Appellants'  letter  of  July  30,  1953  represents 
that  they  were  assuming  that  obligation.  No  request  was 
made  that  the  Clermonts  as  purchasers  should  assume 
that  obligation  and  no  suggestion  was  offered  that  the 
money  value  of  the  defects  might  be  computed  and  de- 
ducted from  the  balance  due  on  the  purchase  price.  Even 
if  the  value  of  the  Irrigation   District   lien  could   be  de- 
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terminod  and  siihtractod  from  the  })urcliase  price,  which 
su<!;gestioii  was  not  made,  there  would  have  been  no  way 
to  convert  tlie  rehitionship  between  Ap])ellants  and  the 
Jannsens  from  eonlraet  for  dvvd  to  that  ol'  a  mort^ifage, 
especially  wlieii  the  'nalanee  due  under  that  mortti:ai»'e  far 
exceeded  the  l)aiance  duv  on  the  i)urcliase  price.  The  ad- 
vantage of  the  mortgage  relationship,  with  necessity  of 
foreclosure  in  event  of  breach,  right  of  redenijition,  right 
of  occui)ancy  during  the  one  year  redemption  ])eriod  need 
not  be  argued. 

Ilagarty's  One  Thousand  Dollars 

Appellants  even  argue  that  they  should  not  be  asked  to 
return  the  entire  $5,000.00  earnest  money  deposit  because 
Mr.  Hagarty,  their  real  estate  agent  got  $1,000.00  of  it. 
Mr.  Ilagarty  was  admittedly  their  agent  (R.  p.  124). 

Paragraph  III  of  the  Complaint  (R.  p.  4)  alleges  pay- 
ment by  Appellees  to  Appellants  of  the  $5,000.00  earnest 
money  deposit,  an  allegation  admitted  by  the  Second  De- 
fense of  the  Answer  (R.  p.  19). 

CONCLUSION 

Under  the  written  agreement,  Appellants  assumed  the 
obligation  of  furnishing  an  abstract  disclosing  merchant- 
able title.  The  abstract  was  furnished,  defects  in  the  title 
duly  specified  by  Appellees  and  Appellants  undertook  by 
their  letter  of  July  30,  1953  to  remedy  the  defects.  Xot- 
wdthstanding  their  assurances  in  that  letter,  which  were  in 
keeping  with  their  contract  obligation,  A])i)enants  abso- 
lutely failed  in  more  than  three  months  to  do  anytliing 
about    tlie   titU'  defects.     The   following  excer])t    from   the 
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testimony  of  Oloiiii  WoodburN'  (K.  p.  121)  admits  iiothin<^ 
was  done: 

Q.  Then,  was  there  any  commnnication  from  you 
or  from  your  attorney,  either  to  the  Clermonts,  or  to 
me,  at  any  time  after  July  30tli  witli  respect  to  this 
matter  ])efore  tliis  action  was  commenced  in  October, 
October  7th? 

A.     Not  to  my  knowledge. 

Q.  In  other  words,  there  w^as  not  one  single  thing 
either  you  or  j'our  attorneys  did  about  communicat- 
ing with  the  Clermonts  or  with  me  with  respect  to  this 
title,  with  the  exception  of  that  letter  on  July  30th? 

A.     No,  I  guess  not. 

The  obligations  of  Appellants  is  clear  from  para- 
graphs one  and  four  of  the  agreement.  Their  failure  to 
fulfill  that  obligation  is  admitted  by  the  testimony  quoted 
above. 

There  was  ample  evidence,  in  fact  overwhelming  evi- 
dence, to  support  each  and  all  of  the  Findings  and  Con- 
clusions of  the  Trial  Court  and  the  Judgment  should  be 
affirmed. 

Respectfully  submitted, 

Russell  E.  Smith 
W.  T.  Boone 
Jack  W.  Rimel 

Attorneys   for   Appellees 
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To  the  I'nited  States  Circuit  Court  of  A]»|)i'als  for 
the  Xintli  Circuit,  and  to  the  Honorable  Circuit  Judges 
thereof,  Mathews,  llealy  and  Fee: 

Come  now  Glenn  Woodbury  and  I'earl  WoodburA\ 
appellants  in  the  above  entitled  cause  and  respectfully 
request  that  the  said  Circuit  Court  of  Appeals  re-hear, 
re-consider  and  alter  the  opinion  and  judgment  herein 
made  and  given  on  the  lUth  day  of  August,  195G,  ui)od 
the  grounds  and  for  the  reason  that  the  opinion  of  the 
Court  disregards  the  fundamental  rule  of  law  that 
words  especially  inserted  in  a  form  contract  will  pre- 
vail over  printed  provisions.  Section  93-401-19,  Revised 
Codes  of  Montana,  1947,  provides:       •'    ""    ''^'''" 

'I.'lflorr//   .fU/  M'i 
"Written   words   control   those   printed   in   blank 
form.    When  an  instrument  consists  partly  of  writ- 
ten words  and  partly  of  a  printed  form,  and  the 
two  are  inconsistent,  the  former  control  the  latter." 

See  also.  Backer  v.  Parker,  S7  Mont.  595,  599,  289 
Pac.  571.  .,,  mJ/. 

The  opinion  rendered  violates  this  rule  becaiise'  it 
gives  no  effect  to  the  provision  in  the  contract  reading: 
** Balance  to  Woodbury  dune  15,  1953."  And  because 
of  two  printed  form  provisions  of  the  contract  the  Court 
has  construed  this  especially  inserted  tyi)ed  provision 
just  exactly  as  if  it  had  not  been  in  the  contract  at  all. 

The  above  rule  of  law  would  a])ply  even  if  these 
provisions  of  the  contract  were  completely  inconsistent, 
which  is  not  the  case. 

For  it  is  quite  possible  to  give  effect  to  the  provi- 
sion of  the  contract  requirijig  the  $11,000.00  j)ayment 
to  be  made  by  June  15,  1953,  as  well  as  that  requiring 
an  abstract  of  title,  as  to  the  furnishing  of  which  no 
date  whatsoever  is  specified.  Consecpiently.  if  the  Cir- 
cuit Court  of  Appeals  is  going  to  decide  the  case  on  the 
issue  of  whether  the  agreement  required  this  payment 


to  hi*  madi'  on  .June  If),  19.33,  we  respectfully  submit 
that  the  eontraet  eould  hariUy  be  clearer  in  its  terminol- 
ojry,  and  that  even  if  there  be  considered  an  inconsist- 
ency therein,  then  under  Montana  law,  the  especially 
and  particularly  written  payment  date  would  control 
re{j:ardle.ss  of  whether  or  not  an  abstract  had  been  fur- 
nished by  this  time  or  not.  time  being  of  the  essence.  I  » 

The  appellants  havo  not  sought  to  avoid  the  effect 
of  their  contract  Mhatsoever,  and  are  willing  to  per- 
form it  completely.  And  in  fact,  they  have  enough 
money  comin«»:  from  the  appellees  so  that  the  lien  of  the 
irrigation  ditch  can  be  paid  in  full  and  still  leave  a 
balance  for  the  appellants.  This  is  in  accordance  with 
the  language  of  paragraph  three  of  the  contract  itself, 
which  specifies: 

"...  encumbrances  .  .  .  may  ...  be  paid  out  of  the 
purchase  money  at  the  date  of  closing." 

We  think  that  the  testimony  given  by  one  of  the  ap- 
pellants himself  standing  uncontradicted  as  it  does  ijs 
the  best  legal  exposition  of  his  position  that  could  be 
made.     He  said  (Tr.  106)  : 

'\  .  .  I  would  make  the  abstract  good,  whatever  it 
took,  and  when  L  made  it  good,  /  wanted  the  money 
to  be  there  as  an  assurance.  ..."  (Emphasis  ours) 

And  his  contract  gave  him  the  right  to  have  the  pay- 
ment of  June  15th  made  to  him  on  June  15th  and  to  be 
there  then  as  an  "assurance"  to  cover  any  title  expense 
to  which  the  appellants  might  be  put. 

Thus,  the  appellant,  under  the  clear  terms  of  his 
contract,  was  not  obliged  to  perfect  any  defects  in  the 
abstract  until  after  the  payment  of  June  15,  1953,  was 
made  to  him.  Since  the  payment  was  never  made  as  re- 
(piircd  clearly  by  the  especially  typed  insertion  in  the 
written  contract — which  we  have  seen  would  control  over 
any  general  printed  form  provision  even  if  inconsistent 


entirely  llierewitii — and  since  there  is  more  than  enough 
money  for  the  payment  of  the  irrigation  ditch  lien,  and 
since  the  contract  itself  provides  that  the  funds  called 
for  to  l)e  paid  on  June  15th  could  be  used  for  this  pur- 
pose, it  is  respectfully  submitted  that  this  re-hearing 
should  be  granted  antl  the  judgment  of  this  Court 
changed  so  as  to  effect  a  reversal  of  the  judgment  from 
which  this  appeal  is  taken. 

Respectfully  submitted, 

GLENN  WOODBURY  and  PEARL  WOODBURY, 

Petitioners  and  Appellants. 


Leif  Erickson,  Helena,  Montana. 

William  P.  Shallenberger, 

D.  A.  Paddock,  Missoula,  Montana. 

Attorneys  for  Petitioners  and  Appellants. 
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of  Counsel  for  Appellants. 
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FOR  THE  NINTH  CIRCUIT 


Matt  Stanovich, 

Plaintiff -A  ppellant, 


vs. 
Ante  Jurlin,  et  al, 


Defendants- Appellees. 


APPELLEES'  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  portion  of  a  final  judgment 
of  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Honorable  James  M.  Carter,  in  a  civil 
action  brought  by  a  fisherman  plaintiff  on  account  of  per- 
sonal injuries  sustained  on  board  a  fishing  vessel.  The 
first  two  causes  of  action  in  the  complaint  are  not  involved 
in  this  appeal.  They  were  tried  before  a  jury  on  theories 
of  negligence  under  the  Jones  Act  and  unseaworthiness 
under  the  General  Maritime  Law.  The  third  cause  of 
action,  which  is  involved  in  this  appeal,  was  for  mainte- 
nance and  cure  only. 

The  answer  to  the  complaint  challenged  the  court's 
jurisdiction   over   the   third   cause   of   action.      The   third 
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cause  of  action  was  heard  and  decided  by  the  court  below, 
sitting  without  a  jury.  No  formal  Order  transferring 
the  third  cause  of  action  to  the  admiralty  side  of  the 
court  was  made,  and  we  cannot  agree  with  the  appellant's 
jurisdictional  statement  that  the  third  cause  of  action 
was  actually  heard  by  the  court  sitting  in  admiralty. 
We  believe  a  more  accurate  statement  is  that  the  third 
cause  of  action  was  heard  as  a  civil  cause  by  the  court 
sitting  without  a  jury,  and  that  so  far  as  jurisdiction  can 
be  conferred  by  consent  the  parties,  through  their  counsel, 
consented  and  agreed  that  the  procedure  suggested  in  the 
case  of  J  or  dine  v.  Walling,  185  F.  2d  662,  should  be  fol- 
lowed. 

We  do  not  believe  that  this  court  has  ruled  upon 
the  specific  problems  of  jurisdiction  which  are  posed  by 
Jordine  v.  Walling,  supra,  and  the  contrary  decision  of 
the  First  Circuit  in  the  case  of  Douccttc  v.  Vincent,  194 
F.  2d  834.  In  view  of  the  unsettled  state  of  the  law  on 
this  point  in  this  circuit  we  do  not  concede  the  point  of 
jurisdiction.  If  the  court  below  had  jurisdiction  of  the 
third  cause  of  action  under  28  United  States  Code,  Sec- 
tion 1333,  it  would  follow  that  this  court  now  has  juris- 
diction of  the  appeal.  Jurisdictional  facts  were  not  al- 
leged in  the  complaint  to  bring  the  third  cause  of  action 
under  either  28  United  States  Code,  Section  1331,  or  28 
United  States  Code,  Section  1332.  We  do  not  propose  to 
further  press  the  point  of  jurisdiction  in  this  brief  beyond 
directing  the  court's  attention  to  the  procedure  which  was 
followed  below  for  review  and  approval  or  disapproval. 
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Statement  of  the  Case. 

The  plaintilY  was  injured  in  a  fish  boat  accident  on 
November  12,  1953.  He  was  received  as  a  patient  by  the 
United  States  PubHc  Health  Service  at  San  Pedro,  Cali- 
fornia, on  the  same  date  as  an  ambulatory  patient.  He 
was  found  to  be  suffering  from  a  bruise  in  the  right  groin. 
Note  was  made  that  he  had  an  artificial  left  leg.  No 
bone  damage  w^as  found.  Various  calcifications  involving 
the  prostate  and  low  back  area  were  noted.  Active  out- 
patient treatment  was  commenced  [Rep.  Tr.  111-112]. 
By  December  8,  1953,  substantial  improvement  was  noted. 
Continuing  improvement  was  noted  on  December  29, 
1953,  and  on  January  12,  1954  [Rep.  Tr.  113].  On  Janu- 
ary 26,  1954,  the  record  notes  that  the  patient  is  better 
but  will  probably  not  be  able  to  resume  long  fishing  trips; 
that  appellant  is  handicapped  by  an  artificial  leg;  and 
does  not  believe  that  he  has  recovered  completely  in  a 
three-month  period,  which  is  ordinarily  suf^cient  for 
such  injuries.  The  examining  physician,  Dr.  Halber, 
concurred  with  appellant  in  the  opinion  that  the  appellant 
would  not  be  able  to  do  fishing  work  [Rep.  Tr.  114]. 
The  appellant  was  continued  on  the  unfit-for-duty  list 
for  an  additional  month,  and  finally  was  discharged  on 
February  26,  1954,  with  the  notation:  ''Maximum  hos- 
pital benefits.  Discharged.  Diagnosis:  Contusion  of 
muscles."  Certificate  of  discharge  was  subsequently  issued 
on  March  1,  1954,  with  the  notation  that  appellant  was 
permanently  unfit  for  sea  duty  [Rep.  Tr.  114,  Hne  20  and 
following]. 

Appellant  received  active  out-patient  treatment  for  a 
period  of  106  days.  After  discharge  by  the  United  States 
Public  Health  Service  doctors  appellant  was  referred  by 
his  attorney  to  Dr.  Seymour  Albans,  orthopedic  specialist 
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of  Long  Beach,  California,  who  first  saw  appellant  on 
March  8,  1954.  Dr.  Albans  was  unable  to  see  any  bruise 
or  any  result  of  injury  by  a  careful  examination  of  ap- 
pellant, nor  did  he  see  any  evidence  of  injury  in  the  X-rays, 
except  a  disease  evidenced  by  calcium  deposits  [Rep.  Tr. 
51,  line  3  ct  scq.}.  Dr.  Albans  did  find  a  condition  of 
enlargement  of  the  lymph  glands  in  the  vicinity  of  the 
right  groin  which  he  thought  would  clear  up  spontaneously 
and  which  was  not  a  matter  to  be  concerned  about,  and 
so  told  appellant.  Dr.  Albans  was  advised  by  appellant 
of  pain  over  the  tail  bone.  On  this  point  Dr.  Albans 
testified    [Rep.  Tr.  23,  line  16  ct  seq.]  : 

"Pain  in  this  area,  pain  over  the  coccyx,  is  a 
very  frequent  complaint.  We  see  many  patients 
referred  to  us  who  have  this  complaint,  and  it  is  a 
problem  always,  because  usually  once  this  area  is 
complained  of,  pain  lasts  a  long  time.  And  unfortu- 
nately there  are  many  things  we  can  do  to  help,  but 
there  is  no  certain  cure.  And  I  told  Mr.  Stanovich 
that  I  thought  we  could  do  things  for  him  that 
might  help.  If  it  didn't,  we  would  discontinue  our 
treatment.'' 

Dr.  Albans  proceeded  to  treat  the  appellant,  using 
various  types  and  kinds  of  treatment,  some  of  which 
treatment  appeared  to  him  to  be  beneficial  and  some  of 
which  appeared  to  aggravate  the  condition  [Rep.  Tr.  27]. 
Treatment  was  finally  discontinued  on  August  17,  1954,  at 
which  time,  according  to  the  doctor,  the  appellant  stated 
to  the  doctor  that  he,  the  appellant,  considered  that  he 
was  80  per  cent  improved  [Rep.  Tr.  27,  line  24]  .  .  . 
''and  when  we  stopped  our  therapy,  in  his  words  he  was 
80  per  cent  improved,  he  felt." 
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The  appellant  had  not  been  rehabilitated  as  a  fisherman 
and  remained  unable  to  return  to  his  duties  as  a  fisher- 
man [Rep.  Tr.  32,  line  5  ct  scq.]. 

From  the  above  brief  statement  of  the  case  it  appears 
that  this  appeal  is  concerned  with  the  sole  proposition  as 
to  whether  the  findings  of  the  District  Court,  based  upon 
conflicting  evidence  as  to  when  appellees'  liability  for 
maintenance  and  cure  should  terminate,  should  be  re- 
versed by  this  court.  On  the  basis  of  all  of  the  evidence 
before  it,  which  included  United  States  Public  Health 
Service  records,  the  testimony  of  the  appellant  and  mem- 
bers of  his  family  including  his  wife  and  his  niece,  and 
the  testimony  of  Dr.  Albans,  the  trial  court  found  that 
the  appellant  had  obtained  maximum  benefits  on  March 
1,  1954,  and  that  subsequent  treatments  were  palliative 
in  nature. 

Summary  of  Argument. 

The  findings  of  the  trial  court  were  based  upon  con- 
flicting evidence.  The  trial  court  was  not  bound  to  accept 
the  appellant's  evidence,  even  assuming  that  it  was  not 
directly  contradicted  in  all  respects.  Under  familiar  and 
well-settled  rules,  findings  of  the  trial  court  under  the 
circumstances  here  existing  are  presumptively  correct 
and  are  not  to  be  rejected  and  reversed. 


Argument. 

In  an  appeal  in  admiralty  where  all,  or  substantially  all, 
of  the  evidence  is  heard  by  the  trial  judge,  and  the  ques- 
tion is  one  of  credibility  of  witnesses  on  conflicting  testi- 
mony, the  presumption  that  the  findings  by  the  District 
Court  are  correct  has  very  great  weight. 

Tazuada  v.  United  States  (C.  C.  A.  9),  1947  A. 
M.  C  947,  162  R  2d  615; 

Benedict    on    Admiralty,   6th    Ed.,    Vol.    IV,    Sec. 
573,  and  cases  cited. 

Tawada  v.  United  States,  supra,  appears  very  close 
to  the  present  case  on  its  facts.  In  the  Tawada  case 
all  the  evidence,  except  the  United  States  Public  Health 
Service  medical  records,  was  heard  by  the  trial  judge. 
There  was  a  conflict  between  the  libelant's  testimony  and 
the  Public  Health  records,  particularly  as  to  the  libelant's 
knowledge  of  facts  bearing  on  his  physical  condition. 
This  court  pointed  out  that  the  trial  court  had  evidently 
rejected  the  libelant's  testimony  in  certain  respects  and  that 
the  trial  court  was  justified  in  finding  against  the  libelant 
on  the  issue  raised. 

A  similar  situation  is  presented  in  the  case  herein. 
The  Public  Health  records  indicate  that  appellant  had 
attained  maximum  improvement  on  February  26,  1954, 
and  formalized  its  finding  by  issuing  its  certificate  of  dis- 
charge on  March  1,  1954.  The  appellant  contends  to  the 
contrary,  and  alleges  that  he  continued  to  receive  improve- 
ment thereafter.  A  conflict  in  the  evidence  was  according- 
ly created.  The  findings  of  the  Public  Health  doctors 
were  opposed  to  the  opinion  of  the  appellant  himself. 
The  trial  court  proceeded  to  resolve  this  conflict  against 
the  ai^pcllant  and,  as  in  the   Tawada  case,  evidently   re- 


— 7— 

jcctcd  certain  portions  of  the  appellant's  evidence.  The 
trial  court  saw  and  heard  the  appellant,  as  well  as  the 
appellant's  wife,  the  appellant's  niece,  and  the  appellant's 
doctor  to  whom  appellant  had  been  referred  by  his  attor- 
ney. The  trial  court  was  in  an  excellent  position  to 
determine  what  weight  to  give  to  all  of  the  testimony 
before  it.  As  we  see  it,  the  appellant's  quarrel  with 
the  trial  court's  decision  is  based  entirely  upon  the  propo- 
sition that  the  trial  court  did  not  accept  the  appellant's 
evidence  at  the  same  value  which  the  appellant  himself 
placed  upon  it.  The  trial  court  was  not  required  to 
accept  the  appellant's  testimony,  or  that  of  his  doctor, 
even  if  such  testimony  was  uncontradicted. 

Uncontradicted  evidence  is  not  necessarily  conclusive  in 
any  event. 

Elzig  V,  Gudwangen  (C.  C.  A.  8),  91  F.  2d  434. 

This  proposition  is  especially  true  when  directed  to 
evidence  which  is  not  susceptible  of  contradiction,  such  as 
the  appellant's  own  opinion  or  statement  as  to  how  he  felt. 
The  trial  court,  in  weighing  such  evidence,  is  required 
to  look  behind  the  spoken  word  and  consider  the  interests 
and  biases  which  may  influence  it.  The  trial  court  was 
dealing  with  a  purely  subjective  proposition  in  attempting 
to  decide  how  the  appellant  felt  at  any  particular  time, 
and  would  be  obliged  to  consider  the  extent  to  which  the 
appellant  may  have  exaggerated  as  well  as  the  extent 
to  which  the  appellant  was  trying  to  build  up  a  case  of 
general  and  special  damages  for  his  civil  jury  causes  of 
action.  The  record  shows  that  the  appellant  was  definite- 
ly claims  conscious.  Color  photographs  were  taken  of 
the  inside  area  of  the  appellant's  right  thigh  within  two 
weeks  after  the  accident  and  used  in  the  lawsuit  [Rep. 
Tr.  6,  ct  scq.,  Pltf.  Ex.   1].     Normally  such  pictures  are 


not  taken  for  purely  esthetic  purposes,  or  to  be  included 
in  the  family  album.  It  is  apparent  that  the  appellant 
was  considering  the  possible  advantages  of  a  lawsuit  quite 
soon  after  his  accident.  The  appellant  and  his  family 
live  in  San  Pedro  and  had  been  treated  for  years  by  Dr. 
Dunbar  of  San  Pedro.  Dr.  Dunbar  was  never  consulted 
concerning  the  appellant's  condition  [Rep.  Tr.  66-67].  If 
it  were  entirely  true  that  the  appellant  was  suffering  such 
extreme  pain  during  the  106  days  of  treatment  by  the  Pub- 
lic Health  doctors  and  at  the  time  of  his  eventual  dis- 
charge and  thereafter,  it  seems  a  somewhat  strange  and 
inconsistent  circumstance  that  he  would  not  at  least  talk 
to  Dr.  Dunbar  about  his  problem. 

As  against  the  appellant's  testimony  as  to  how  he  felt 
at  various  times  the  court  was  obliged  to  consider  the 
fact  that  he  had  been  treated  for  a  period  of  106  days 
by  Public  Health  Service  doctors — a  period  in  excess  of 
that  normally  required  in  such  cases;  that  the  Public 
Health  Service  doctors  had  discharged  appellant  as  having 
received  maximum  benefits  and  that  when  appellant's 
new  doctor  saw  appellant  a  few  days  later  he  was  unable 
to  find  anything  objectively  wrong.  Certainly  when  all  of 
these  factors  are  considered  we  cannot  understand  the 
contention  that  the  trial  court's  findings  are  clearly 
wrong.  To  the  contrary,  we  submit  that  the  trial  court 
decided  the  question  on  the  basis  of  conflicting  evidence 
and  in  accordance  with  the  preponderance  of  all  of  the 
evidence  which  the  trial  court  believed  true. 

The  question  of  maximum  benefits  and  when  liability 
for  maintenance  and  cure  ends  is  a  question  of  fact. 
Tawada  v.  United  States,  supra; 
Brett  V,  C arras  (C.  C.  A.  3),  203  F.  2d  451. 
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It  is  also  a  question  of  fact  which  is  based  in  part 
upon  opinion.  On  the  one  hand  we  have  the  opinion 
of  the  PubHc  Health  doctors,  based  upon  their  observa- 
tions of  the  appellant  as  well  as  upon  their  general  knowl- 
edge and  experience,  and  their  treatment  of  similar 
cases.  There  would  be  no  reason  for  the  Public  Health 
doctors  to  deprive  the  appellant  of  further  reasonable  nec- 
essary medical  care  or  treatment.  No  financial  consider- 
ations or  collateral  questions  of  advantage  in  litigation 
would  be  apt  to  bias  their  judgment.  The  Public  Health 
Service  facilities  are  entirely  adequate  for  the  treatment 
of  such  cases  and  include  physiotherapy  equipment  and 
the  services  of  orthopedic  consultants  [Rep.  Tr.  56-57]. 

On  the  other  hand  we  have  evidence  concerning  the 
appellant's  statement  to  Dr.  Albans  that  he  felt  80  per 
cent  improved  after  seeing  Dr.  Albans.  The  testimony 
concerning  the  80  per  cent  improvement  was  clearly  and 
entirely  based  upon  the  appellant's  own  evaluation  and 
opinion,  and  not  upon  the  evaluation  and  opinion  of  Dr. 
Albans  [Rep.  Tr.  27,  line  25,  and  repeated  at  Rep.  Tr. 
28-29].  We  know  that  the  trial  court  evaluated  all  of 
these  matters  because  they  were  specifically  mentioned  in 
oral  argument  before  the  trial  court  on  the  submission  of 
the  third  cause  of  action.  Other  courts  have  held  that  the 
findings  of  a  trial  court  on  opinion  evidence  is  especially 
persuasive. 

See: 

''The  Advancer  1930  A.  M.  C.  1555,  43  F.  2d  824. 

The  date  when  liability  for  maintenance  and  cure  ends 
is  purely  a  question  of  fact.  Courts  ordinarily  use  the 
date  of  discharge  from  the  Marine  Hospital  when  deter- 
mining the  end  of  the  period  of  maintenance  and  cure. 

N orris,  Lazv  of  Seamen,  Vol.  II,  page  179. 


—lo- 
in some  instances  maintenance  has  extended  beyond 
the  date  of  discharge  by  the  PubHc  Health  Service  doctors, 
particularly  if  the  seaman  is  looking  for  work  and  finds 
employment  within  a  reasonable  length  of  time.  Such 
is  not  the  case  here,  as  the  Public  Health  Service  doctors 
as  well  as  appellant's  doctor  concurred  in  the  opinion  that 
appellant  was  permanently  unfit  for  sea  duty. 

As  appellant  was  unfit  for  sea  duty  w^hen  discharged 
by  the  Public  Ifealth  Service  doctors  and  remained  unfit 
for  sea  duty  after  treatment  by  his  doctor,  the  trial  court 
correctly  described  the  treatment  obtained  by  appellant 
after  his  discharge  by  the  Public  Health  Service  doctors 
as  palliative  in  nature.  It  was  not  treatment  designed  to 
restore  appellant  to  a  fit-for-duty  statute;  at  the  very  best 
it  might  help  him  to  feel  more  comfortable.  Even  on 
this  point  appellant's  doctor  could  give  no  positive  assur- 
ance [Rep.  Tr.  23]. 

We  have  re-examined  all  of  the  authorities  cited  by 
appellant  in  his  brief.  We  have  no  quarrel  with  the  propo- 
sitions of  law  which  are  stated  in  those  decisions.  Each 
and  every  seaman's  maintenance  and  cure  case  must  be 
decided  upon  its  own  particular  facts,  within  the  frame- 
work of  the  general  principles  established  in  leading  cases, 
such  as  Farrcll  v.  United  States,  306  U.  S.  511,  93  L.  Ed. 
850,  and  this  court's  decision  in  Liiksich  v.  Misctich,  140 
F.  2d  812. 

We  believe  this  court's  opinion  in  Lnksich  v.  Misctich 
is  of  significance  in  this  case.  The  appellant  there  con- 
tended, just  as  the  appellant  here  contends,  that  mainte- 
nance should  be  paid  as  long  as  medical  treatment  was  in 
any  way  beneficial  to  him.  and  for  a  greater  ]XM-i(xl  of  time 
than  was  allcnvcd  ])y  the  District  Court.  The  appellant 
had    been    allowed    maintenance    until    the    time    he    had 
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reached  a  maxiniiim  state  of  recovery  as  found  by  the 
District  Court.  Appellant  was  treated  by  the  United 
States  Public  Health  Service  in  San  Pedro,  California, 
and  had  not  been  discharged  at  the  time  of  trial.  The 
appellant  moved  this  court  for  an  order  to  take  additional 
proof,  to  extend  the  maintenance  period.  This  court 
said,  page  814: 

"Other  of  the  affidavits  in  support  of  libellant's 
motion  (for  order  to  take  additional  proof)  refer  to 
his  complete  recovery  from  his  injury.  The  purpose 
to  be  achieved,  obviously,  is  an  extension  of  time 
for  which  maintenance  and  cure  is  awarded.  How- 
ever, there  is  no  indication  that  full  recovery  resulted 
from  continued  and  necessary  medical  treatment,  an 
essential  to  enlarge  the  period  during  which  libellant 
is  entitled  to  compensation.  Therefore,  no  good  cause 
is  shown  for  the  taking  of  the  testimony  in  question, 
and  the  motion  is  denied  insofar  as  it  relates  to 
such  evidence." 

Applying  the  rule  of  Luksich  v.  Misetich  to  this  case 
we  find  that  even  if  the  trial  court  had  accepted  all  of 
the  appellant's  evidence  at  the  full  value  appellant  places 
upon  it  the  appellant's  proof  would  still  have  been  insuf- 
ficient. The  appellant  and  his  doctor  contend  that  full 
recovery  was  not  accomplished;  that  appellant  remained 
unfit  for  duty,  suffered  continued  pain,  and  might  need 
an  operation  [Rep.  Tr.  33-34]. 

We  think  this  is  a  case  where  the  appellant  is  attempt- 
ing to  recover  damages  for  pain  and  suffering  under  the 
label  of  maintenance  and  cure.  The  words  of  the  Su- 
preme Court  in  Farrell  v.  United  States,  supra,  306  U.  S. 
at  519,  appear  to  be  appropriate: 

"Maintenance  and  cure  is  not  the  only  recourse  of 
the  injured  seaman.     In  an  appropriate  case  he  may 
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obtain  indemnity  or  compensation  for  injury  due  to 
negligence  or  unseaworthiness  and  may  recover,  by 
trial  before  court  and  jury,  damages  for  partial  or 
total  disability.  But  maintenance  and  cure  is  more 
certain  if  more  limited  in  its  benefits.  It  does  not 
hold  a  ship  to  permanent  liability  for  a  pension, 
neither  does  it  give  a  lump-sum  payment  to  offset 
disability  based  on  some  conception  of  expectancy  of 
life.  Indeed  the  custom  of  providing  maintenance  and 
cure  in  kind  and  concurrently  with  its  need  has  had 
the  advantage  of  removing  its  benefits  from  danger 
of  being  wasted  by  the  proverbial  improvidence  of 
its  beneficiaries.  The  government  does  not  contend 
that  if  Farrell  receives  future  treatment  of  a  curative 
nature  he  may  not  recover  in  a  new  proceeding  the 
amount  expended  for  such  treatment  and  for  mainte- 
nance while  receiving  it." 

In  this  case  the  appellant  presented  his  claims  for  in- 
demnity for  negligence  and  unseaworthiness  to  a  jury. 
The  jury  was  fully  advised  as  to  the  appellant's  claims 
for  permanent  and  partial  disability,  loss  of  w^ages,  and 
pain  and  suffering,  and  rendered  their  verdict  accordingly, 
and  in  appellant's  favor,  for  $6,500.00.  It  must  be  pre- 
sumed that  the  appellant  was  fully  and  fairly  dealt  with 
in  so  far  as  any  pain  and  suffering  was  proved,  either 
before  or  after  March  1,  1954.  We  do  not  think  it  is 
sound  law  to  undertake  to  upset  the  trial  court's  findings, 
fully  and  fairly  arrived  at,  in  order  to  extend  liability  for 
maintenance  and  cure  to  cover  the  nebulous  type  of 
situation  here  presented.  Certainly  it  would  be  possible 
for  any  injured  seaman,  after  being  discharged  by  the 
Public  Health  Service  or  by  any  other  medical  facility, 
to  shop  around  until  he  found  a  doctor  who  would  under- 
take additional  treatment  which  might  prove  beneficial 
both  to  the  patient  and  to  the  doctor.     We  believe  that  it 
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is  sound  policy  and  sound  law  to  require  that  an  end  be 
written  to  each  incident  at  some  reasonable  time  which 
is  objectively  determined.  No  more  satisfactory  method 
of  resolving  such  incidents  has  been  suggested  to  date 
than  the  method  of  a  trial  upon  the  facts  and  a  finding 
thereon  by  the  trial  judge.  We  submit  that  an  examina- 
tion of  the  record  in  this  case  will  establish  that  the  appel- 
lant has  received  complete  justice,  and  that  no  good  reason 
exists  for  disturbing  the  result  reached  in  the  trial  court. 

Conclusion. 

We  accordingly  submit  that  the  judgment  of  the  Dis- 
trict Court  on  the  third  cause  of  action  should  be  affirmed. 

Respectfully  submitted, 

Allan  F.  Bullard, 

Attorney  for  Defendants-Appellees. 
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The  Tax  Court  of  the  United  States 
Docket  No.  43504 

WEYL-ZUCKERMAN  &  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1952 

Aug.  18 — Petition  received  and  filed.  Taxpayer 
notified.  Pee  paid. 

Aug.  20 — Copy  of  petition  served  on  General  Coun- 
sel. 

Aug.  18 — Request  for  Circuit  hearing  in  San  Fran- 
cisco, Calif.,  filed  by  taxpayer.  Granted — 
9/2/52. 

Sept.  30 — Answer  filed  by  General  Counsel. 

Oct.  8 — Copy  of  answer  served  on  taxpayer — San 
Prancisco,  Calif. 

1953 

D(H'.  22— Hearing  set  ]\larch  22,  1954,  San  Pran- 
cisco, Calif. 

1954 

Mar.  17  and  18 — Hearing  had  before  Judge  Raum 
on  the  merits.  Sti])ulation  of  Pacts  and 
exhibits  lA  through  2B,  filed  at  hearing. 
Petitioner's  Brief  due  5/3/54;  Respond- 
ent's Brief  due  6/2/54 ;  Petitioner's  Reply 
due  6/22/54. 

Apr.    5— Transcript  of  Hearing  3/17/54  filed. 
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1954 

Apr.    5— Ti"iiiscri]jt  of  Hearing  3/18/54  filed. 

May    3 — Brief  filed  by  taxpayer.  Copy  served. 

June  2 — 13rief  in  answer  filed  by  General  Counsel. 
6/3/54— Copy  served. 

June  17 — ]\I()ti()n  for  extension  of  time  to  July  22, 
1954  to  file  reply  brief  filed  by  taxpayer. 
Granted— 6/17/54. 

July  15 — Motion  for  extension  of  time  to  Aug.  22, 
1954  to  file  rejjly  brief  filed  by  taxpayer. 
Granted— 7/16/54. 

Aug.  25 — Reply  brief  filed  by  taxpayer.  Copy  served 
—8/26/54. 

1955 

Feb.  14 — Findings  of  Fact  and  0])inion  filed,  Judge 
Raum,  Decision  will  be  entered  for  the 
respondent.  Copy  served  2/14/55. 

Feb.  15 — Decision  entered.  Judge  Raum,  Div.  11. 

May  11 — Petition  for  revic^w  by  U.S.  Court  of  Ap- 
peals for  the  Ninth  Circuit  with  assign- 
ments of  error  filed  by  taxpayer. 

May  13— Proof  of  Service  filed. 

May  13 — Designation  of  ContcMits  of  record  with 
affidavit  of  service  by  mail  attached,  filed. 

May  23 — Designation  for  Additional  Portions  of 
Record  with  j)roof  of  Service  by  mail 
thereon,  filed  by  General  Counsel. 
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[Title  of  Tax  Court  and  Cause.] 

PETITION 

The  a])ove-nanied  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency,  IRA:90-D:HVH  (C:AS:PD  SF:HGP), 
dated  May  22,  1952,  and  as  a  basis  of  its  proceed- 
ing' alleges  as  follows: 

1.  The  petitioner  is  a  corporation  organized  un- 
der the  laws  of  the  State  of  California,  with  its 
])rincipal  office  at  146  West  Weber  Avenue,  Stock- 
ton 2,  California.  The  returns  for  the  periods  here 
involved  were  filed  with  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California. 

2.  The  notice  of  deficiency  (a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  A)  was  mailed 
to  the  petitioner  on  May  22,  1952. 

3.  The  Commissioner  determined  an  overassess- 
mi'wi  in  income  tax  for  the  calendar  year  1946  in 
the  amount  of  $6,773.28  and  a  deficiency  in  income 
tax  for  the  calendar  year  1947  in  the  amount  of 
$6().082.54;  of  these  amounts  the  following  are  in 
controversy: 

Year  Amount 

1946  $11,843.60        Overassessment 

1947  57,363.75        Deficiency 

4.  The  d(^termination  of  taxes  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 
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(a)  The  Commissioner  erred  in  holding  by  im- 
plication that  petitioner  was  the  owner  of  mineral 
ri?:hts  on  the  ])roperty  known  as  Henning  Tract  at 
all  times  ])ii()i'  to  December  IM,  1946. 

(b)  The  Commissioner  erred  in  holding  that  the 
petitioner  had  not  received  from  its  wholly-owned 
snbsidiary,  McDonald  Island  Farms,  ].td.,  on  De- 
cember 21,  194()  a  dividend  in  kind,  consisting  of 
certain  mineral  and  gas  rights,  which  had  a  fair 
market  value  of  $230,000.00. 

(c)  The  Commissioner  erred  in  failing  to  hold 
that  up  until  December  21,  1946  McDonald  Island 
Farms,  Ltd.,  was  the  owner  of  said  mineral  rights; 
that  on  December  21,  1946  McDonald  Island  Farms, 
Ltd.  declared  a  dividend  in  kind  consisting  of  said 
rights  and  transferred  them  to  ])etitioner;  that  on 
said  date  petitioner  received  said  rights  as  such 
dividend;  and  that  on  said  date  said  rights  had  a 
fair  market  vahu^  of  $2:]0,000.00. 

(d)  As  a  r(^sult  of  the  error  assigned  in  sub])ara- 
graph  (a)  abov(%  the  Commissioner  erred  in  deter- 
mining* that  th(^  ])etitioner's  royalty  income  for  the 
calendar  yeai*  1946  should  be  increased  in  the 
amount   of   $5,602.08. 

(e)  As  a  ]*(^sult  of  ilu^  i^i'rors  assigiunl  in  sul)])a]'a- 
gra])hs  (a)  and  (d)  above,  the  Conunissioner  erred 
in  determining  that  the*  petitioner  was  entitled  to 
an  additional  allowance^  for  depletion  for  the  cal- 
endar yea]'  194()  in  thc^  anumnt  of  $1,136.42. 

(f)  As  a  rc^sulf  of  the  errors  assigned  in  subpara- 
graphs   (b)    to    (e)    above,   inclusive,   the   Commis- 
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sioncr  erred  in  determining  that  the  petitioner  had 
additional  long-term  capital  gain  income  for  the 
calendar  year  1947  in  the  amount  of  $229,455.00 
from  the  sale  of  its  mineral  and  gas  rights. 

(g)  The  Commissioner  erred  in  determining  a 
deficiency  against  the  petitioner  for  the  calendar 
year  1947  and  an  overassessment  on  the  petitioner 
for  the  calendar  year  1946. 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  Y)roceeding  are  as  follows: 

(a)  At  all  times  from  June  27,  1946  to  December 
21,  1946,  McDonald  Island  Farms,  Ltd.,  a  corpora- 
tion, hereinafter  called  McDonald  Ltd.,  was  the 
owner  in  fee  simple  of  the  property  located  in  the 
Delta  District  of  the  San  Joaquin  River  in  San 
Joacpiin  County,  known  as  Henning  Tract. 

(b)  On  December  21,  1946,  McDonald  Ltd.  de- 
clared a  dividend  of  all  mineral  rights  on  said 
Henning  Tract.  Said  mineral  rights  are  those  which 
are  involved  in  the  determination  of  the  Commis- 
sioner as  hereinabove  set  forth.  On  said  date  peti- 
tioner was  the  owner  of  all  the  issued  and  out- 
standing stock  of  McDonald  Ltd.  and  pursuant  to 
said  dividend  McDonald  Ltd.  conveyed  said  rights 
to  petitioner. 

(c)  Said  dividend  was  declared  and  said  convey- 
ance was  made  in  the  regular  course  of  business  of 
]\rcDonald  Ltd.  and  for  valid  and  legitimate  busi- 
ness purposes. 

(d)  Petitioner  reported  said  dividend  in  its  in- 
come tax  return  for  the  year  1946  at  a  fair  mar- 
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ket  value  thereof,  to  wit,  $230,000,  and  paid  taxes 
thereon. 

(e)  On  January  20,  1947  petitioner  sold  to  Pa- 
cific Oil  Company  (California),  a  corporation,  a 
portion  o(*  said  niincM'al  rights.  Said  sale  was  a  ])art 
of  the  ti-ansaction  involving  the  sale  of  mineral 
rights  on  other  y)roperty.  The  total  ]Mirehase  price 
of  all  of  said  mineral  rights  was  $609,514.46.  The 
portion  of  said  ])urchase  price  allocated  to  the 
mineral  rights  received  by  ])etition(^r  as  such  divi- 
dend was  $230,000.00. 

(f)  No  gain  resulted  from  the  sale  of  said  min- 
eral rights  on  Henning  Tract. 

Wherefore^,  the  x>(^titioner  prays  that  the  Court 
may  hear  the  proceeding  and  determine: 

(1)  Tliat  at  all  times  from  June  27,  1946  to  De- 
cember 21,  1946  McDonald  Island  Farms,  Ltd.  was 
the  owner  in  fee  simjile  of  the  i)roperty  known  as 
Henning  Tract. 

(2)  That  th(^  ])etiti()ner  received  from  McDonald 
Island  Farms,  Ltd.  on  December  21,  1946  a  divi- 
dend in  kind  of  ccn'tain  mincn-al  rights  which  had  a 
fair  market  value  of  $230,000.00. 

(3)  That  the  ])(»titioner  did  not  have  additional 
royalty  income  for  the  yt^ar  1946,  and  likewise  was 
not  entitlc^l  to  an  addititmal  allowance  fo7"  (h^pletion 
for  that  y(^ar. 

(4)  That  Uw  ])etition(»r  did  not  have  additional 
capital  uain  income^  from  th(>  sah^  of  its  mineral 
rights  in  the  year  1947. 

(5)  That  there  is  no  overassessment  due  to  peti- 
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t  ion  or  for  the  year  194()  and  that  there  is  no  de- 
ficiency due  by  petitioner  for  the  year  1947. 
Respectfully  submitted, 

/s/  DAYID  LIVINGSTON, 
/s/  P.  K.  WEBSTER, 

Counsel  for  Petitioner 
August  12,  1952,  San  Francisco,  California. 

Duly  Verified. 

EXHIBIT  "A" 

V.  S.  Treasury  Department,  Office  of  Internal  Rev- 
enue Agent  in  Charge,  74  New  Montgomery  St., 
San  Francisco  5,  California  May  22,  1952 

San  Francisco  IRA:90-D:HVH  (C:AS:PD  SF: 
HOP) 

Weyl-Zuckerman  &  Company 

146  West  Weber  Avenue,  Stockton  4,  California 

Gentlemen: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cc^mber  31,  1947  discloses  a  deficiency  of  $66,082.54, 
and  that  the  determination  of  youi'  income  tax 
]ia])ility  for  tin*  taxable  years  ended  December  31, 
lf)44  and  December  31,  1946  discloses  an  overas- 
sessment  of  $6,795.23,  as  shown  in  the  statement 
attached. 

In  accordance  with  the  j)rovisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  th(^  date  of  the  mailing  of 
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this  letter  yoii  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  ad- 
dress, Washington  4,  1).  C,  for  a  redetermination 
of  tlie  deficiency.  In  counting  the  90  days  you  may 
not  cxehide  any  day  un](\ss  the  90th  day  is  a  Sat- 
urday, Sunday,  or  legal  lioliday  in  the  District  of 
Columbia,  in  whicli  event  that  day  is  not  counted  as 
the  90th  day.  Otherwise  Saturdays,  Sundays,  and 
legal  holidays  are  to  be  counted  in  computing  the 
90-day  ])eriod. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  this  office  for  the  attention  of  IRA  :90-D.  The 
signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  ])ermitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  receipt  of  the 
form,  or  on  the  date  of  assessment,  or  on  the  date 
of  payment,  whichever  is  earlier. 

Very  truly  yours, 

JOHN  B.  DUNLAP, 

Commissioner, 

/s/  By    F.  M.  HARLESS, 

Internal  Revenue  Agent  in  Charge 

Enclosures:  Statement,   Form  1276,  Agreement 
Form. 
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Statement 
Tax  Liability  for  the  Taxable  Years  Ended  Decem- 
ber 31,  1944,  December  31,  1946  and  December 
31,  1947. 

Over- 
Year  Ended  Liability  Assessed     assessment      Deficiency 

Income  Tax 
Dec.  31,  1941.        S  78,843.26     S  78,865.21     S      21.95 
Dec.  31,  1946  20,543.45         27,316.73       6,773.28 

Dec.  31,  1947  114,051.49        47,968.95  S66,082.54 


Totals  $213,438.20     S154,150.89     $6,795.23     $66,082.54 

Excess  Profits  Tax 
Dec.  31,  1944  None  None  None  None 

In  making  this  determination  of  your  income  and 
excess  profits  tax  liability,  careful  consideration  has 
been  given  to  your  protest  filed  January  9,  1950;  to 
tlu^  statements  made  at  the  conferences  held  on 
March  7,  1950  and  December  14,  1951;  and  to  your 
claims  for  refund  filed  on  May  26,  1947,  July  29, 
1949  and  June  28,  1950  for  the  year  1944  and  your 
claim  for  refund  filed  on  June  28,  1950  for  the  year 
1946. 

It  is  noted  that  on  August  11,  1949  you  filed  an 
a])])lication  for  relief  under  section  722  of  the  In- 
ternal Revenue  Code  for  the  year  1944  on  form 
991.  The  entire  amount  of  excess  profits  tax  dis- 
closed by  youi'  1944  excess  profits  tax  return  was 
the  subject  of  an  overassessment  based  on  allowance 
of  an  excess  profits  credit  carry-back  from  the  year 
1946  as  claimed  on  forms  843  and  1139  filed  by  you 
on  iMay  26,  1947.  Since  you  have  no  excess  profits 
tax  liability  for  the  year  1944,  form  991  filed  by  you 
does  not  constitute  a  claim  for  refund. 
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The  ovcrasscssnu'iit  shown  liercin  for  the  year 
194G  sliould  not  he  regarded  as  finally  determined. 
Wlien  final  determination  has  been  made,  the  over- 
assessment,  to  the  extent  of  the  amount  allowable, 
will  he  made  llic  subject  of  a  Certificate  of  Over- 
assessment  which  will  reach  you  in  due  course 
through  the  office  of  the  Collector  of  Internal 
Rc^vemie  for  your  district  and  will  be  applied  by 
that  official  in  accordance  with  section  322(a)  of  the 
Internal  Revenue  Code. 

A  coi)y  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  P.  K.  Webster, 
Haskins  and  Sells,  155  Montgomery  Street,  San 
Francisco,  California,  in  accordance  with  the  auth- 
ority contained  in  the  ])ower  of  atto7'n(\v  executed 
by  you  and  on  file  in  this  offic(\ 

ADJUSTMENTS  TO  NET  INCOME 
Year:  1944 

Net  income  for  declared  value  excess  profits  tax  com- 
putation as  disclosed  by  return $210,648.69 

Nontaxable  income  and  additional  deductions: 

(a)    California   franchise  tax 54.89 

Net  income  for  declared  value  excess  profits  tax  com- 
putation as  adjusted  $210,593.80 

EXPLANATION  OF  ADJUSTMENTS 

(a)    An  additional  deduction  of  S54.89  for  California  franchise  tax 

is  allowed  as  follows: 
Increase  in   1943  income  due  to  adjustmetit  of 

Capital  Stock  tax  S     1.875.00 

Percentage   of    business   done   within    the   State   of 

California  as  disclosed  by  your  franchise  tax  return       86.11% 

86.1  Kf  of  Sl,875.00  $     1.614.56 

Francliise  tax— 85%  of  4%  of  $1,614.56  or $        54.89 
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COMPUTATION  OF  DFXLARED  VALUE  EXCESS  PROFITS 
TAX— Year:  1944 
Net  income  for  declared  value  excess  profits  tax  com- 
putation   $210,593.80 

Less:   10<;^  of  $3,000,000.00,  value  of  capital  stock  as 
declared  in  your  capital  stock  tax  return  for  the  year 

ended  June  30,  1944 $300,000.00 

Dividends  received  credit  11,050.00       311,050.00 


Balance  subject  to  declared  value  excess  profits  tax None 

Total  declared  value  excess  profits  tax  assessable None 

Total  declared  value  excess  profits  tax  assessed: 
Original,  Account  No.  410451,  June  1945  list, 

First   California   District   None 


Deficiency  or  overassessment  of  declared  value  excess 

profits  tax  None 

COMPUTATION  OF  TAX 
Year:  1944 
Net  income  for  declared  value  excess  profits  tax  com- 
putation   $210,593.(50 

I^ss:  Dividends  received  credit  11,050.00 


Normal  tax  and  surtax  net  income $199,543.80 

Alternative  tax: 

Normal  tax  and  surtax  net  income $199,543.80 

Less:  Net  long-term  capital  gain 6,495.06 


Adjusted  normal  tax  and  surtax  net  income $193,048.74 

Normal  tax  at  24%  on  $193,018.74 $  46,331.70 

Surtax  at  16%  on  $193,048.74 30,887.80 


Total  normal  tax  and  surtax $  77,219.50 

Add:  25%   of  net   long-term  capital   gain 1.623.76 


Alternative  tax  $  78,843.26 

Tax  at  ordinary  rates: 

Normal  tax  at  24%  on  $199,543.80 $  47,890.51 

Surtax  at  16%  on  $199,513.80 31,927.01 


Income  tax  at  ordinary  rates $  79,817.52 

I 
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Income  tax  liability   (alternative  tax) S  78,843.26 

Income  tax  assessed: 

Original,  Account  No.  410451,  June  1945  list 

First  California   District  $47,610.94 

Additional,  July  25,  1947 

Special  List  No.  7 31,254.27         78,865.21 


Overassessment  of  income  tax $  21.95 

EXCESS  PROFITS  NET  INCOME 
Year:  1944 
Excess   profits   net   income   under   the   income   credit 

method,  as  disclosed  by  your  return $191,153.63 

Nontaxable  income  and  additional  deductions: 

Additional   California   franchise   tax   as   disclosed   by 

the  foregoing  54.89 


Excess  profits  net  income  under  the  income  credit 

method,  as  adjusted  $191,098.74 

COMPUTATION  OF  EXCESS  PROFITS  TAX 
Year:  194^1 

Excess  profits  net  income $191,098.74 

Less:    Specific  exemption    $   10,000.00 

Excess  profits  credit,  under  the  income 
credit  method,  as  disclosed  by  your 

return  103.017.% 

I  nused  excess  profits  credit  carry-back 
(under  the  income  credit  method)  as 
disclosed  by  claim  filed  July  29,  1949     102,595.67       215.613.63 


Adjusted  excess  profits  net   income None 

Excess  profits  tax  liability None 

Excess  profits  tax  assessed: 

Original,  Account  No.  400335, 

June  1915  list 

First  California  district  $  66.806.00 

Less:  Tentative  allowance 66.806.00  None 


Deficiency  or  overassessment  of  excess  profits  tax None 
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ADJUSTMExNTS  TO  NET  INCOME 
Year:  1946 

Net  income  as  disclosed  by  return 8458,579.97 

Unallowable  deductions  and  additional  income: 

(a)  Depreciation  allowance  decreased  S   13,342.94 

(b)  Royalty    income   increased 5,602.08         18,945.02 

Total  $477,524.99 

Nontaxable  income  and  additional  deductions: 

(c)  Depletion  increased  $     1,136.42 

(d)  Dividends   230,000.00       231,136.42 

Net  income  as  adjusted $246,388.57 

EXPLANATION  OF  ADJUSTMENTS 

(a)  The  depreciation  allowance  is  decreased  $13,342.94  as 
follows: 

As  Disclosed 

By  Return  As  Adjusted 

Farm  buildings,  Utah $        523.47  $        435.79 

Potato  cellar,  Utah 2,926.65  1,624.29 

Potato  cellar,  Hosley L795.86  996.70 

Office  building,  Stockton 250.00  125.00 

Farm  implements,  Hosley 4,831.90  2,174.35 

Farm   implements,   Utah 14,225.01  6,401.25 

Machine  shop  equipment,  Utah 1,094.86  547.43 

Total    $  25,647.75         $  12,304.81 

Depreciation  disclosed  by  return $  25,647.75 

Depreciation  as  adjusted  12,304.81 

Decrease   in   depreciation   allowance $  13,342.94 

(b)  Your  taxable  income  is  increased  $5,602.08  representing 
your  share  of  royalty  income  from  the  Henning  Tract  for  the  period 
June  26,   1946  to  December  20,  1946. 

(c)  Depletion  allowance  is  increased  $1,136.42  as  follows: 

Amount  allowed  $   18,688.21 

Amount  claimed  on  your  return 17,551.79 

Increase  $     1,136.42 
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(d)  ^'ou  included  in  dividend  income  for  the  year  1946  the 
amount  of  $230,000.00  alleged  to  be  the  fair  market  value  of 
mineral  and  pas  rights  reported  by  you  as  received  in  1946.  (See 
explanation  of  adjustments  for  the  year  1947.)  Dividend  income 
for  the  year  1946  is  decreased  by  this  amount. 

COMPUTATION  OF  INCOME  TAX 
Year:  1946 

Net  income  $246,388.57 

Less:  Dividends  received  credit 187,000.00 


Normal  tax  and  surtax  net  income $  59,388.57 

Alternative   tax: 

Normal  tax  and  surtax  net  income $  59,388.57 

Less:   Excess  of  net   long-term  capital   gain   over  net 

short-term  capital  loss 12,258.88 


Adjusted  normal  tax  and  surtax  net  income $  47,129.69 

Normal  tax: 

Tax  at  15%  on  S  5,000.00     S      750.00 

Tax  at  17%  on  15.000.00         2,550.00 

Tax  at  19%  on  5,000.00  950.00 

Tax  at  31%  on 22.129.69         6,860.20 


Tax    on    847,129.69  S11J10.20     S  11,110.20 

Surtax: 

Tax  at  6%  on  $25,000.00  $   1,500.00 

Tax  at  22%  on  22,129.69         4,868.53 


Tax  on  $17,129.69     $  6,368.53  6,368.53 


Normal  tax  and  surtax $  17,178.73 

Add:  25%   of  net   long-term  capital  gain 3,064.72 


Alternative  tax  S  20.543.45 

Tax  at  ordinary  rates: 

Normal  tax  at  21%  on  $59.388.57 $   14.253.26 

Surtax  at  ll^r   on  $59.388.57 8,314.40 


Income   tax   at  ordinary   rates $  22,567.66 

Income  tax   liability   (alternative  tax) S  20,543.45 
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Income  tax  assessed: 

Original,  Account  No.  410418 

June  1947  list 

First  California  District 27,316.73 

Overassessment  of  income  tax S     6,773.28 

ADJUSTMENTS  TO  NET   INCOME 
Year:  1947 

Net  income  as  disclosed  by  return $210,502.58 

Unallowable  deductions  and  additional  income: 

(a)  Depreciation  allowance  decreased  S  16,450.56 

(b)  Long-term  capital  gain 229,455.00       245,905.56 

Net  income  as  adjusted $456,408.14 

EXPLANATION  OF  ADJUSTMENTS 

(a)   The  depreciation  allowance  is  decreased  $16,450.56  as  fol- 
lows: 

As  Disclosed 
By  Return  As  Adjusted 

Farm  buildings,  Utah  $  4,599.50         $     3,829.08 

Potato  cellar,  Utah  6,082.02  3,375.52 

Potato  cellar,  Hosley  1,795.86  996.70 

Office  building,  Stockton  250.00  125.00 

Farm  implements,  California  37.08  16.69 

Farm  implements,  Hosley  4,935.82  2,221.12 

Farm   implements.   Utah   13.818.32  7.118.21 

Machine  shop  equipment.  Utah 1,228.61  614.30 

Totals $  34,747.21         $  18,296.65 

Depreciation  as  disclosed  by  return $  34,747.21 

Depreciation  as  adjusted 18,296.65 

Decrease   in   de])reciation   allowance $  16,450.56 

(b)  It  is  held  that  in  the  determination  of  long-term  ca})ital 
gain  from  the  sale  of  mineral  and  uas  rights  in  1917.  the  cor- 
rected gain  properly  reportable  is  $386,513.63  instead  of  the  amount 
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of    8157,058.63    reported    in    your    return.    The    corrected    gain    of 

8386,513.63  is  computed  as  follows: 

Gross  sales  price  of  mineral  and  gas  rights 8609,514.46 

Cost  of  mineral  and  gas  rights  sold: 
Cost  of  McDonald  Tract: 

Dividend  acquired  March   13,  1946  8120,000.00 
Acquired  by  purchase  from  Holly 

Sugar    Corporation    118.666.28 

Total   cost 8238,666.28 

Less:   Depletion   allowable  15,665.15 

Net  cost  of  McDonald  Tract 8223.000.83 

Cost  of  Henning  Tract None  223.000.83 

Long-term  capital   gain  corrected 8386.513.63 

Long-term  capital   gain   reported 157.058.63 

Increase  in   long-term  capital   gain 8229,455.00 

In  the  determination  of  the  above  gain,  the  dividend  in  kind — 
mineral  and  gas  rights — supposedly  received  by  you  on  or  about 
December  26,  1916,  from  your  wholly-owned  subsidiary.  McDonald 
Island  Farms.  Ltd.,  at  an  asserted  fair  market  value  of  8230.000.00 
has  not  been  considered  as  a  part  of  the  cost  basis. 

In  your  return  you  reported  the  gross  sales  price  as  8379.514.46 
whereas  the  amount  should  have  been  8609.514.46,  or  an  under- 
statement of  S230.000.00. 

COMPUTATION  OF  INCOME  TAX 
Year:  1947 

Net  income  8456,408.14 

Less:  Dividends  received  credit 19,125.00 

Normal   tax  and   surtax   net  income 8437,283.14 

Alternative  tax: 

Normal  tax  and  surtax  net  income 8437,283.14 

Less:   Excess  of  net  long-term   capital   gain  over  net 

short-term  capital  loss  393,602.03 

Adjusted  normal  tax  and  surtax  net  income 8  43,681.11 
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Normal  tax: 

Tax  at  15%  on  $  5,000.00  $      750.00 

Tax  at  17%  on  15,000.00  2,550.00 

Tax  at  19%  on  5,000.00  950.00 

Tax  at  31%  on  18,681.11  5,791.14 


Normal  tax  on  $43,681.11  $10,041.14     $  10,041.14 

Surtax: 

Tax  at  6%  on  $25,000.00  $  1,500.00 

Tax  at  22%  on 18,681.11         4,109.84 


Surtax  on   $43,681.11     $  5,609.84  5,609.84 


Total  normal  tax  and  surtax $   15,650.98 

Add:  25^r  of  capital  gain 98,400.51 


Alternative  tax  $114,051.49 

Tax  at  ordinary  rates: 

Normal  tax  at  24%  on  $437,283.14 $104,947.95 

Surtax  at  14%  on  $437,283.14 61,219.64 


Income  tax  at  ordinary  rates $166,167.59 

Income  tax  liability  (alternative  tax) $114,051.49 

Income  tax  assessed: 

Original,  Account  No.  41014^18 

First  California  District  47,968.95 


Deficiency  in  income  tax $  66,082.54 

[Endorsed] :   T.C.U.S.  Piled  August  18,  1952. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Conu'S  now  the  Coniniissioner  of  Internal  Rev- 
enue, respondent  above-named,  by  his  attorney, 
Charles  W.  Davis,  Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  and  for  answer  to  the  petition  filed 
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])}'  the  a])()V('-iiani('(l  ])otitioiier,  admits  and  denies 
as  follows: 

1  and  12.  Admits  the  alleviations  contained  in 
l)ai'a.e,Tai)lis  1  and  2  of  the  petition. 

:].  Denies  that  taxes  for  the  year  1946  are  in 
eontroversy  in  this  proceeding;  admits  the  remain- 
ing alk^gations  contained  in  paragraph  3  of  the 
l)etition. 

4.  (a)  through  (g).  Denies  the  allegations  of 
error  contained  in  subparagraphs  (a)  through  (g) 
of  paragraph  4  of  the  petition. 

5.  (a)  Denies  the  allegations  of  fact  contained  in 
subparagra])h  (a)  of  x)aragraph  5  of  the  petition. 

(b)  Admits  that  on  December  21,  194(),  ]M^titioner 
was  the  owner  of  all  the  issued  and  outstanding 
stock  of  McDonald  Ltd.;  denies  the  remaining  al- 
legations of  fact  contained  in  subparagraph  (b)  of 
paragraph  5  of  the  petition. 

(c)  DcMiies  tlie  allegations  of  Fact  contained  in 
subparagraph  (c)  of  paragrai)h  5  of  the  petition. 

(d)  Admits  that  petitioner  reported  on  its  1946 
income  tax  ri^turn  a  dividend  from  McDonald  T^td.; 
for  lack  of  sufficient  information  upon  which  to 
form  a  belief  as  to  the  correctness  thereof,  respond- 
ent denies  the  rc^maining  allegations  of  fact  con- 
tained in  sub])aragrai)h  (d)  of  paragraph  5  of  the 
petition. 

(e)  Admits  the  first  three  sentences  containc^d  in 
subparagrai)h   (e)   of  paragraph  5  of  the  i)etition; 
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denies  tlio  roiriaininp:  all(\uations  of  fact  contained 
therein. 

(f)  Denies  tlie  allec^ations  of  fact  contained  in 
subparagraph   (f)   of  paragra])h  5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
iiibefore  admitted,  qualified  or  denied. 

Wherefore,  it  is  ])rayed  that  the  determination 
of  the  Conmiissioner  be  approved. 

/s/  CHARLES  W.  DAVIS, 

Chief  Counsel,  Bureau  of  Internal 
Revenue 

Of  Counsel:  B.  H.  Neblett,  District  Counsel;  T.  M. 
Mather,  Charles  W.  Nyquist,  Special  Attor- 
neys, Bureau  of  Internal  Revenue. 

[Endorsed] :   T.C.U.S.  Piled  September  30,  1952. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  OF  PACTS 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto,  acting  through  their  re- 
spective counsel,  that  the  facts  hereinafter  set  forth 
shall  be  taken  as  true  for  purposes  of  this  proceed- 
ing; ))r()vided,  however,  that  this  stipulation  shall 
be  without  prejudice  to  the  rights  of  the  parties 
hereto  to  introduce  other  and  further  evidence  not 
inconsistent  with  the  facts  herein  stipulated  and  to 
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object  to  the  materiality  or  relevancy  of  any  of  the 
facts  stipuhited: 

1.  McDonald  Island  is  located  in  the  Delta  Re- 
gion of  the  San  Joaquin  River  in  San  Joaquin 
County,  California,  ai)j)roxiniately  ten  miles  north- 
west of  the  City  of  Stockton.  The  island  comprises 
and  at  all  times  involved  in  this  controversy  has 
coni])ris(»d  two  tracts;  a  slouch  which  forms  a  na- 
tural dividing  11  lu*  runs  between  the  tracts.  One 
tract  contains  a])])roximately  2,700  acres  and  is 
known  as  the  Heiming  Tract;  the  other  contains 
approximately  3,400  acres  and  is  known  as  the  Mc- 
Donald Tract.  Substantially  all  of  said  island  is 
farming-  land  and  has  been  farmed  year  after  year. 
In  1935  presence  of  gas  under  the  surface  of  said 
island  was  indicated  and  wells  were  brought  into 
production  in  1937. 

2.  Weyl-Zuckerman  &  Co.,  the  petitionee*,  here- 
inafter called  "Weyl",  was  organized  in  1907  as  a 
California  cor])oration.  The  Hc^nning  tra(*t  was  ac 
quii'ed  by  Weyl  prior  to  1932. 

3.  For  many  years  prior  to  1943  the  McDonald 
Tract  was  owned  by  McDoiiald  island  Farms,  Ltd., 
a  California  corporation,  hereinafter  called  '*Mc- 
Donald  Ltd." 

4.  At  llie  time  of  tlu^  incorporation  of  McDonald 
Ltd.  and  I'oi'  some  years  thereaftcM'  until  tlu^  y(\'ir 
1931  neiiluM'  Weyl  noi-  any  of  its  sliare^liolders  had 
any  intei'(^st  in  McDonald  Ltd.  In  1931  three  mem- 
bers of  the  Zuckerman  family  purchased  one-half 
of  the  outstandinc:  shares  of  McDonald  Ltd.   and 
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Holly  Sugar  Corporation,  hereinafter  called 
*'Holly'\  i)iirchased  the  remaining  one-half  thereof. 
Later  in  1934  the  Zuekermans  transferred  their 
shares  to  Weyl  in  consideration  for  shares  of  Weyl. 

5.  As  of  August  11,  1943,  McDonald  Ltd.  declared 
a  dividend  in  kind  to  its  stockholders,  as  a  result 
of  which  Weyl  and  Holly  each  received  a  one-third 
(%)  interest  in  the  surface  rights  of  the  McDonald 
Tract,  McDonald  Ltd.  retaining  the  remaining  one- 
third  (%)  of  the  surface  rights  and  all  of  the 
mineral  rights.  As  of  about  the  same  date  Holly 
gave  Weyl  an  option  to  purchase  Holly's  said  one- 
thii'd  (l^)  interest  in  said  surface  rights  for  $120,- 
280.30.  Said  option  was  transferred  to  Zuckerman 
Potato  Co.,  a  j^artnershiy),  which  exercised  it  and 
Holly  conveyed  to  Zuckerman  Potato  Co.  on  Decem- 
ber 27,  1944. 

6.  As  of  March  13,  1946,  McDonald  Island  Farms 
declared  a  dividend  in  kind  of  the  mineral  rights 
in  the  McDonald  Tract;  Weyl  and  Holly  each  re- 
ceived a  50%  interest  in  said  mineral  rights.  At  the 
same  time  Holly  gave  Weyl  an  option  to  purchase 
Holly's  said  50%  interest  in  the  McDonald  Tract 
mineral  rights  for  $120,000.  As  of  the  same  date 
Weyl  purchased  Holly's  50%  of  the  capital  stock  of 
McDonald  Ltd.,  and  thereby  became  owner  of  all 
<»f  ]\IcDonald  Ltd.'s  outstanding  cai)ital  stock. 

7.  As  of  June  5,  1946,  Weyl  exercised  its  option 
to  purchase  Holly's  50%  interest  in  the  mineral 
rights  in  the  McDonald  Tract. 

8.  Attached  hereto  and  marked  Exhibits  1-A  and 
2-li  are  photostatic  copies  of  the  corporation  in- 

I 
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come  tax  rotiirns  of  the  petitioner  for  the  taxable 
years  1946  and  1947. 

/s/  DAVIU  LIVINGSTON, 

Connsel  for  Petitioner 
/s/  DANIEL  A.  TAYLOR, 

Chief  Counsel,  Internal  Revenue 
Service, 

Counsel  for  Respondent 

[Endorsed] :  T.C.U.S.  Filed  March  17,  1954. 


[Title  of  Tax  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  OPINION 

Filed  February  14,  1955. 

Petitioner  owned  a  tract  of  land  with  vahiabl(^ 
mineral  rights.  The  mineral  rights  had  a  zero  basis. 
Petitioner  transferred  the  entire  property  to  a 
wholly  -  owned  subsidiary,  and,  after  having  ar- 
ranged to  sell  a  portion  of  these  rights,  petitioner 
reac(iuired  tlie  niincM-al  riglits  from  tlu*  sul)sidiary 
as  a  dividend  in  kind.  It  then  consummated  the 
sale.  Held,  in  the  circumstances  of  this  case,  that 
petitioner  intended  from  the  outset  to  reacquire^  the 
niiiH'T'al  I'ights  fi-om  the  subsidiary  for  ])ur])oses  of 
sale,  thnt  tlii^  transfer  of  tlu^  miiKM'al  rights  to  the 
subsidiaiy  was  without  businc^ss  ])ur])()S(^  and  was 
lacking  m  bona  f'uh^s,  and  that  the  reacquisition  of 
the  mi]iei"al  rights  by  jx^titioner  fi-om  th(^  subsidiary 
did  not  result  in  a  step])ed-up  basis. 
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David  Livingston,  Esq.,  and  Louis  F.  DiResta, 
C.P.A.,  for  the  petitioner. 

Charles  W.  Nyquist,  Esq.,  for  the  respondent. 

Respondent  detemiined  a  deficiency  in  the  income 
tax  of  petitioner  for  the  year  1947  in  the  anioimt 
of  $66,082.54. 

The  sole  question  is  whether,  in  detennining  i)e- 
titioner's  basis  for  gain  or  loss  of  gas  rights  in  a 
tract  of  land  known  as  the  Henning  Tract,  trans- 
actions involving  a  transfer  of  these  rights  by  peti- 
tioner to  a  wholly  owned  subsidiary  in  June  of  1946 
and  a  reconveyance  l)ack  to  petitioner  in  December 
of  1946  should  be  disregarded  as  being  without  sub- 
stance or  business  purpose. 

Findings  of  Fact 

Petitioner,  a  California  corporation  (hereinafter 
referred  to  as  "Weyl"),  was  organized  in  1907.  Its 
principal  office  was  located  in  Stockton,  California. 
Its  income  tax  return  for  the  vear  1947  was  filed 
with  the  collector  of  internal  revenue  for  the  first 
district  of  California. 

McDonald  Island  is  located  in  the  Delta  Region 
of  the  San  Joaciuin  River  in  San  Joaquin  County, 
California,  approximately  ten  miles  northwest  of 
the  city  of  Stockton.  The  island  comprises  and  at 
all  times  involved  in  this  controversy  has  comprised 
two  tracts.  A  slough  which  forms  a  natural  dividing 
line  runs  between  the  tracts.  One  tract  contains  ap- 
pi'oximately  2,700  acres  and  is  known  as  the  Hen- 
ning Tract;  the  other  contains  approximately  3,400 
acres  and  is  known  as  the  McDonald  'J'ract.  Sub- 
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stantially  all  of  tliis  island  is  fanninc^  land  and  has 
hvvu  fa  lined  year  after  year.  In  1935  presence  of 
gas  nnd(»r  the  surface  of  the  ishmd  was  indicated 
and  W(»l]s  wei'e  brought  into  production  in  1937. 

'Die  Ileiininu'  Tract  was  acquired  by  AVeyl  in 
1912  at  a  cost  of  $338,375.  For  many  years  prior  to 
1943  the  McDonald  Tract  was  ownied  by  McDonald 
Island  Fanns,  Ltd.,  a  California  coi^poration,  here- 
inafter r(^f(MTed  to  as  "McDonald  Ltd." 

Prior  to  the  year  1931  neither  Weyl  nor  any  of 
its  shareholders  had  any  interest  in  McDonald  Ltd. 
In  1931  three  members  of  tlu^  Zuckerman  family 
purchased  one-half  of  the  outstanding  shares  of 
McDonald  Ltd.  and  Holly  Sugar  Corporation, 
hereinafter  referred  to  as  "Holly",  purchased  the 
remaining  one-half  interest.  Later,  in  1934,  the 
Zuckeniians  transferred  their  shares  to  Weyl  in 
consideration  for  shares  of  Weyl. 

On  November  18,  1935,  Weyl  leased  the  mineral 
rights  in  the  Henning  Tract  to  Standard  Oil  Com- 
pany of  California,  and  McDonald  Ltd.  similarly 
1(\')s(h1  to  Standard  Oil  Company  of  California  the 
mineral  rights  in  McDonald  Tract. 

Weyl  and  Holly  disagreed  both  as  to  the  farm- 
ing activities  on  McDonald  Tract  and  also  as  to 
fiscal  matters.  Upon  the  insistence  of  Holly  a  divi- 
dend in  kind  was  declariHl  on  August  11,  1943  by 
McDonald  Ltd.  The  subject  of  this  dividend  was  a 
two-thirds  interest  in  the  surface  rights  of  McDon- 
ald Tract.  Holly  received  a  one-third  interest,  and 
Weyl  rc^ceived  a  one-third  interest.  McDonald  Ltd., 
retained  th(^  remaining  one-third  undividc^d  inter- 
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est.  ^[eDonald  Ltd.  also  continued  to  own  the  min- 
eral rights  in  the  McDonald  Tract. 

Weyl's  consent  to  the  dividend  was  given  on  con- 
dition that  Holly  give  Weyl  an  option  to  purchase 
for  $120,280.30  the  one-third  interest  to  be  acquired 
by  Holly  as  the  result  of  the  dividend.  Holly  exe- 
cntc^d  an  option  agreement. 

The  option  was  transferred  by  Weyl  to  tlu*  7a\o- 
k(Mnian  Potato  Company,  a  partnership.  The  mem- 
Ixn^s  of  this  partnership  were  stockholders  and 
employees  of  Weyl.  It  was  formed  in  1942  for  the 
])urpose  of  farming  leased  lands  in  Oregon.  On 
December  27,  1944,  the  partnership  exercised  tho 
option  and  received  from  Holly  its  one-third  inter- 
est in  the  surface  rights  of  the  McDonald  Tract. 

Petitioner  had  been  having  disagreements  with 
Standard  Oil  Company  in  connection  with  appor- 
tionment of  royalties  and  drilling  of  offset  wells,  as 
more  fully  hereinafter  set  forth.  There  appeared 
to  b(»  two  possible  solutions:  the  purchase  of  the 
gas  rights  by  Standard  or  the  institution  of  litiga- 
tion to  resolve  the  differences.  In  November  of  1945, 
Standard  Oil  Company  made  an  offer  to  Maurice 
Zuckerman,  ])resident  of  Weyl,  of  $500,000  for  gas 
rights  underlying  both  the  Henning  and  McDonald 
Tracts.  This  offer  was  regarded  as  too  low;  it  was 
not  accepted. 

In  January  1946,  Holly  urged  that  McDonald 
Ltd.  declare  a  dividend  in  kind  to  its  shareholdei-s 
of  the  mineral  rights  in  the  McDonald  Tract.  The 
l)oard  of  directors  of  McDonald  Ltd.  at  a  meeting 
on  Jauuan"  22,  1946,  concluded  that  'Sa  dividend  in 
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kind  at  this  time  of  the  mineral  rights  *  *  *  niiirlit 
not  he  for  the  ])('st  interests  of  the  corporation  and 
its  shareholders'',  and  adopted  a  resolution  that  the 
mineral  i"i2:hts  "be  retained  by  the  corporation  until 
siK'li  tinu^  in  tlie  future  when  this  Board  of  Direc- 
tors may  dec^m  it  advantageous  and  for  tlie  best 
interests  of  the  corporation  and  its  shareholders 
that  such  dividend  be  declared."  TTolly  renewed  its 
request  at  a  meetins^  of  the  directors  on  March  8, 
1946.  Weyl  consented  to  the  declaration  of  the  divi- 
dend on  the  condition  that  Holly  .crive  it  an  o])tion 
to  buy  its  share  of  tlu^  dividend.  On  March  11,  1946, 
the  Commissioner  of  Cor])orations  of  the  State  of 
California  approved  an  application  filed  for  peimis- 
sion  to  make  the  dividend.  On  March  13,  1946,  Mc- 
Donald Ltd.  declared  the  dividend  and  Weyl  and 
Holly  each  received  a  50  per  cent  interest  in  the 
mineral  rights  on  the  McDonald  Tract.  At  the  same 
time  Holly  gave  Weyl  an  option  to  ]')urchase  Holly's 
50  ])er  cent  Intercast  in  the  INlcDonald  Tract  mineral 
i-ights.  On  the  samc^  day  Holly  also  sold  to  Weyl 
its  50  ])er  cent  of  the  capital  stock  of  McDonald 
Titd.,  and  Weyl  thereby  became  owmer  of  all  of  the 
outstanding  stock  of  McDonald  Ltd. 

On  J\uw  5,  1946,  Weyl  exercised  the  option  to 
])iir('lias(^  Holly's  on(^-half  interest  in  the  mineral 
rights  ill  tlu^  McDonald  Tract.  Upon  the  (^xercise 
of  this  o])tion  AYeyl  bc^came  the  owner  of  all  the 
mineral  i-ights  in  this  tract  and  had  a  ci^st  basis  for 
them  of  $238,666.28. 

At  th(^  regular  meeting  of  the  board  of  directors 
of  Weyl  on  May  1,  1946,  a  resolution  was  adopted 


Commissioner  of  Internal  Revenue  29 

autlionzinc^  its  president  or  vice  president  to  en- 
dorse a  promissory  note  of  McDonald  Ltd.  ])ayal)le 
to  the  Bank  of  America  in  the  amount  of  $720,000 
and  guarantee  payment  of  this  note. 

A  promissory  note,  dated  ilay  20,  1946,  was  exe- 
cuted by  McDonald  Ltd.  It  provided  for  the  pay- 
ment of  $720,000  in  installments  prior  to  May  20, 
1956.  McDonald  Ltd.  also  executed  a  deed  of  trust, 
dated  May  20,  1946,  "on  the  property  of  the  cor- 
poration commonly  known  as  the  Henning  Tract 
and  McDonald  Tract  located  on  McDonald  Island 
■5f  ^  *yy  1^  secure  ])aym(nit  of  the  note.  The  deed, 
which  was  acknowledged  on  June  27,  1946,  specifi- 
cally excepted  from  its  provisions  ^*A11  minerals, 
mineral  substances,  mineral  interests,  ores,  oil,  gas, 
as])haltum  and  other  hydrocarbons  lying  in  or  under 
the  Henning  and  McDonald  Tracts." 

In  a  letter  dated  June  15,  1946  to  the  Bank  of 
America  National  Trust  and  Savings  Association, 
McDonald  Ltd.  applied  for  a  loan  of  $720,000  "to 
be  evidenced  by  a  promissory  note  dated  May  20, 
1946".  This  letter  stated  when  payments  would  be 
made;  that  payment  of  the  note  was  to  be  secured 
by  deed  of  trust,  and  that 

The  undei^igned  hereby  agrees  that  on  or  before 
the  1st  day  of  April  1947,  and  annually  thereafter, 
additional  payments  on  account  of  principal  of  said 
loan  will  be  made  to  said  Bank  in  a  sum  equivalent 
to  the  diffeiTiice  betwcM'U  the  minimum  payment  of 
Twenty-Eight  Thousand  Eight  Hundred  and  00/100 
($28,800.00)   Dollars  as  provided  for  in  said  note 
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aiid  35%  of  ihv  net  profits  oi'  the  corporation  for 
the  prior  fiscal  year;  net  i^rofits  as  here  used  shall 
mean  profits  before  depreciation,  but  after  provi- 
sion for  Income  Taxes. 

Tlie  lower  left-hand  corner  of  the  letter  contains 
the  notation  in  writin^^  "Accepted  Julius  Bhun, 
Vice  Pres.  Bank  of  America  N.T.&S.A.  Stockton, 
Calif.'' 

On  or  about  June  15,  194G,  Weyl  ])urcliased  from 
ihv  })artnership,  Zuckerman  Potato  Co.,  its  one- 
third  interest  in  the  surface  rights  of  the  McDonald 
Tract  for  which  Weyl  paid  cash  at  the  time.  No 
deed  was  ever  executed  for  this  transfer.  On  June 
27,  1946,  Weyl  sold  a  two-thirds  interest  in  the  sur- 
face rights  in  the  McDonald  Tract  to  ]\rcDonald 
Ltd.,  and  it  so  entered  tlie  sale  on  its  books.  The 
conveyance  with  resi)ect  to  one-third  of  the  surface 
rights  was  made  directly  from  the  ])artnershi])  to 
McDonald  Ltd.  by  deed  executed  on  Juno  27,  194(). 

The  Henning  Tract  had  a  cost  to  ])etitioner  of 
$338,375,  but  its  value  had  been  written  up  on  peti- 
tioner's books,  so  that  in  June  of  194(i  it  was  carried 
on  these  books  at  a  value  of  $811,750.  Tlu^  mineral 
rights  in  this  tract  had  no  cost  basis  to  ]^etitioner. 
On  Jime  27,  1946,  Weyl  conveyed  to  McDonald  Ltd. 
tlic  entii'c  1V(^  of  tlu^  H(Mining  Tract,  including  sur- 
face and  inin(>ral  rights.  This  was  ent(U-ed  on  ])(^ti- 
tioner's  ])ooks  as  a  sale  foi-  $338,375  and  a  book  loss 
of  $473,375  was  written  off  to  sur])lus.  The  amounts 
entered  on  ]>(^titi(uu*r\s  books  as  sales  ]u-ice  of  Hen- 
ning Tract  ($338,375)  and  as  sales  price  for  two- 
thirds  of  the  McDonald  Tract  surface  rights  ($226,- 
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843.22)  were  less  than  their  fair  market  vahie  on 
June  27,  1946. 

In  July  of  1946,  Maurice  Zuckerman,  the  then 
president  of  Weyl,  went  to  the  offices  of  the  Stan- 
dard Oil  Company  and  offered  to  sell  the  gas  rights 
in  both  tracts  for  $875,000;  on  the  same  day  he  later 
indicated  that  he  would  be  willing  to  reduce  the 
figure  to  $820,000.  Standard  Oil  rejected  this  offer 
in  August  of  1946. 

Henning  Tract  and  McDonald  Tract  were  por- 
tions of  a  single  gas  field  which  also  included  two 
other  properties  in  the  vicinity  one  of  which  was 
owned  by  Mayberry  and  the  other  by  Tilden.  As 
gas  was  withdrawn  from  the  field  the  Standard  Oil 
Company  detemiined  the  percentage  to  be  allocated 
to  each  of  the  four  properties  and  paid  royalties  on 
that  basis.  A  dispute  arose  between  Standard  Oil 
and  Weyl  as  to  its  allotment  and  also  as  to  whether 
Standard  Oil  Company  was  obligated  to  drill  an 
offset  well  on  the  McDonald  Tract  after  it  had 
drilled  a  well  on  the  May])(n*ry  y)roperty.  Differences 
between  petitioner  and  Standard  had  existed  for 
several  years.  Standard's  offer  to  purchase  the  gas 
rights  for  $500,000  in  November  of  1945  was  an 
effort  to  solve  the  problem  in  that  manner.  At  the 
time  of  Standard's  rejection  of  the  $820,000  offer 
in  1946,  John  Zuckerman  informed  Standard's  rep- 
T-esentative  that  Weyl  was  making  preparations  to 
institute  suit. 

On  December  12,  1946,  John  Zuckerman,  then 
manager  of  Weyl  and  president  and  manager  of 
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McDonald  Ltd.,  eonforrod  with  the  Standard  Oil 
representative.  He  told  the  representative  that  they 
did  not  like  to  sue  and  would  like  to  sell  their 
interests  in  the  gas  rights.  At  that  meeting  a  basis 
for  determining  a  sales  price  for  the  mineral  rights 
in  both  tracts  was  discussed. 

On  December  16,  1946,  a  price  for  the  sale  of  gas 
rights  underlying  both  the  Henning  and  McDonald 
Tracts  was  agreed  upon  between  representatives  of 
Standard  Oil  Company  and  the  petitioner,  subject 
to  ratification  by  their  superiors.  However,  prior  to 
the  consummation  of  the  sale,  the  board  of  direc- 
tors of  McDonald  Ltd.,  on  December  21,  1946, 
adopted  a  resolution  declaring  a  dividend  in  kind  of 
the  mineral  rights  in  the  Henning  Tract.  Dy  deed 
dated  Deceniber  21,  1946  (recorded  January  10, 
1947)  McDonald  Ltd.  conveyed  these  mineral  rights 
to  Weyl.  Tt  was  of  no  importance  to  Standard  whe- 
ther title  to  the  gas  rights  underlying  the  Henning 
Tract  was  convey(*d  directly  by  McDonald  T^td.,  or 
in  some  other  mannei*,  and  Standard  had  ]U'e])ared 
papers  wliicli  w(n-(*  intended  to  consunmiate  the  sale. 
However,  ]^etitioner's  couns(»l  desired  that  the  con- 
veyance take  a  different  route,  and  the  route 
adopted — involving  a  transfer  of  mineral  rights  un- 
derlying the  Henning  Tract  from  McDonald  Ltd. 
to  Weyl,  followed  by  a  conveyance  of  gas  rights 
und^'rlying  both  tracts  from  Weyl  to  tlu^  ])nyer — 
was  in  acc(^rdance  with  the  ]>lan  proposed  by  pt^ti- 
tioner  and  th(^  pa])ers  su])S(Mpi(nitly  submittc^d  by 
petitioner's  counsel. 

Standard  (^l(H't(Ml  to  take  titU^  in  the  name  of  a 
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subsidiaiy,  Pacific  Oil  Coiuj)a]iy,  and,  on  January 
20,  1947,  a  deed  to  Pacific  Oil  Company  of  gas 
ricrhts  in  McDonald  Tract  and  Henning  Tract,  re- 
servinic  oil,  asphaltuni,  minerals  and  hydrocarbons 
other  than  gas,  and  also  reserving  gas  rights  below 
a  s])ecified  depth,  was  executed  and  acknowledged 
by  Weyl. 

On  WeyPs  1946  Federal  income  tax  return  it  re- 
ported the  receipt  of  a  dividend  of  the  mineral 
rights  underlying  Henning  Tract  at  a  fair  market 
value  of  $230,000,  and  claimed  a  dividend  received 
credit. 

The  gross  sales  price  of  the  gas  rights  which 
l)etitioner  sold  to  Pacific  Oil  Company  in  January 
of  1947  was  $609,514.46.  Of  this  amount  $230,000 
was  allocable  to  the  Henning  Tract  gas  rights,  and 
$379,514.46  was  allocable  to  the  McDonald  Tract 
gas  nghts. 

In  its  income  tax  return  for  1947,  the  petitioner 
claimed  that  its  basis  for  gain  or  loss  on  the  Hen- 
ning Tract  gas  rights  was  $230,000,  that  the  amoimt 
received  therefor  was  $230,000,  and  reported  no 
j)rofit  on  their  sale.  The  respondent  disallowed  all 
of  the  claimed  basis  of  $230,000  and  determined  a 
deficiency  of  $66,082.54  in  petitioner's  income  tax 
for  1947. 

Opinion 

Ranm,  Judge*:  McDonald  Island  consisted  of 
two  tracts  of  land,  Henning  Tract  and  McDonald 
Tract,  both  used  for  farming.  In  addition,  gas  had 
been    discovered    under    the    island    in    1935,    and 
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thereafter  the  ^as  ri^'hts  were  leased  to  Standard 
Oil  Conij)a]iy  of  California.  Petitioner  had  owned 
the  Hennin^  Tract  for  a  lon^  period  of  yeai^.  The 
niincral  I'i^hts  under  that  land  had  a  zero  basis  to 
petitioner.  On  June  27,  194(),  ])etitioner  transferred 
the  Hennins:  Tract,  inchidino:  the  mineral  ri.2:hts,  to 
its  wholly  owned  subsidiary  at  its  original  cost, 
which  was  substantially  less  than  its  then  fair  mar- 
ket value  as  well  as  less  than  its  book  value.  In  De- 
cember, 194G,  when  a  sale  of  the  gas  rights  under 
the  entire  island  to  Standard  Oil  had  already  been 
arranged,  the  ininc^ral  rights,  including  gas  rights, 
under  tlu^  Henning  Tract,  were  declarcnl  as  a  divi- 
dend by  the  subsidiary  and  reconveyed  to  the  ])eti- 
tioner.  The  value  of  the  gas  rights  at  that  time  was 
$230,000.  Shorily  thereafter  the  sale  was  consum- 
mated, and  the  portion  of  the  sale  price  allocable  to 
the  gas  rights  \mder  the  Henning  Tract  was  $230,- 
000.  Although  these  gas  rights  had  a  zero  basis  in 
the  hands  of  petitioner  for  a  number  of  years,  its 
contention  is  that  by  reason  of  the  conveyance  to 
the  su])sidiary  and  reconveyance  some  six  months 
later  as  a  dividend,  these  rights  acquired  a  ste]iped- 
u])  basis  (H]ual  to  $230,000,  with  the  result  that  it 
realized  no  gain  u])on  the  sale. 

The  Commissioner  argues  that  the  transfer  of  the 
miiK^'al  riu'hts  to  the  subsidiary  was  not  bona  fide, 
that  no  busiiH^ss  ])urpose  was  served  or  intended  by 
such  ti'ansfcM-,  that  the  possible  sale  to  Standard 
Oil  was  contem])lated  from  iho  beginning,  and  that 
the  round-trip  of  these  rights  from  parent  to  sub- 
sidiary and  back  to  parent  again  was  engineered  for 
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the  purpose  of  attemi)ting  to  obtain  a  stepped-up 
basis/ 

The  question  is  kirgely  one  of  fact,  for,  if  it  l)e 
true  that  the  round-trip  of  the  mineral  rights  was 
in  fact  a  sham  and  lacking  in  l)ona  fides,  petitioner's 
basis  for  the  rights,  namely  zero,  will  be  unaffected, 
and  its  gain  on  sale  must  be  measured  from  that 
l)asis. 

In  cases  of  this  character  the  absence  of  any  di- 
rect evidence  of  sham  is  not  surprising.  If  peti- 
tioner intended  from  the  beginning,  through  those 
who  controlled  its  affairs,  to  transfer  the  entire 
Henning  Tract  to  the  subsidiary  with  the  expectation 
of  a  re-transfer  of  the  mineral  rights,  it  is  hardly 
likely  that  such  intention  would  be  admitted.  The 
intention,  if  it  did  exist,  would  ordinarily  have  to 
])e  established  by  circumstantial  evidence.  And  in 
this  connection  it  is  important  at  the  outset  to  bear 
in  mind  the  matter  of  burden  of  proof.  Petitioner's 
counsel  completely  misconceives  the  burden  of  proof 
when  he  says  in  his  reply  brief  "In  order  success- 
fully to  attack  the  conveyance  of  Henning  Tract  as 


'  Of  course,  on  petitioner's  theory,  the  re-transfer 
of  the  rights  to  it  by  the  subsidiaiy  would  result  m 
])etitioner  receiving  a  taxable  dividend  in  the 
amount  of  $230,000.  However,  by  reason  of  Sc^ction 
2()(b),  I.R.C.  of  1939,  85  per  cent  of  that  dividend 
is  received  tax-free.  In  substance,  therefore,  the 
tax  .-uhaiitaece  to  ix'titioner  would  be  that  it  would 
])e  chargeable  with  dividend  income  in  the  amount 
of  only  15  per  cent  of  $230,000,  while  the  entire 
gain  of  $230,000  upon  sale  of  the  gas  rights  to  Stan- 
dard Oil  would  be  tax-free. 
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to  iniiH'i'al  ri[;hts,  the  Coniiiussioncr  must  show  that 
they  were  included  with  the  intent  to  pull  them  back 
a^-ain  into  the  petitioner  for  i)urj)oses  of  ultimate 
disposition."  The  burden  is  not  upon  the  Commis- 
sioner. Tlie  ])urden  is  upon  the  petitioner  to  over- 
come the  correctness  of  the  Commissioner's  deter- 
mination. Moreover,  the  requisite  business  purpose 
or  intention  must  be  established  by  evidence;  it  is 
not  enough  for  counsel  to  theorize  as  to  what  the 
intention  might  have  been.  It  must  be  shown  l)y 
satisfying  evidence  that  the  alleged  business  pur- 
pose was  in  fact  entei-tained  as  a  motivating  factor 
by  petitioner  or  its  responsible  representatives;  a 
possible  business  purpose  conceived  after  the  event 
in  order  to  give  color  to  the  transaction  camiot 
retroactively  supply  the  required  bona  fides  which 
might  otherwise  be  lacking.  We  have  concluded, 
after  hearing  the  witnesses  and  studying  the  entire 
record,  that  the  alleged  business  purposes  relied 
upon  by  petitioner  to  explain  the  manner  in  which 
the  transaction  was  carried  out  were  colorable  only, 
and  that  the  ronnd-trip  of  the  mineral  rights  was 
contemplated  from  the  start  and  was  lacking  in 
bona  fides. 

Prior  to  the  issuance  of  the  deficiency  notice  in 
this  case,  petitioner  filed  a  written  protest  against 
tlie  ])1'o])os(h1  deficiency.  The  protest  stated  two  rea- 
sons for  the  transfer  of  the  mineral  rights  to  ])eti- 
tioner's  subsidiary,  as  follow^s: 

*  *  *  Tli(*  transfer  was  made  so  that  all  the  Mc- 
Donald Island  property  would  be  owned  by  one 
comy)any  and  thereby  lend  itself  to  a  more  efficient 
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conduct  of  farming  operations.  Also,  all  the  land 
could  then  be  pledged  as  collateral  to  a  tnist  deed 
note  with  a  bank.  *  *  * 

Each  of  these  reasons  is  spurious.  While  it  may 
he  true  that  the  fanning  operations  on  McDonald 
Island  could  be  more  efficiently  conducted  if  all  the 
surface  rights  were  in  a  single  ownership,  the  own- 
ership of  the  mineral  rights  is  completely  imma- 
terial in  this  connection.  Indeed,  when  petitioner  on 
June  27,  1946,  transferred  to  its  subsidiary  the 
PTenning  Tract  and  its  interest  in  the  surface  rights 
in  the  McDonald  Tract,  it  at  the  same  time  retained 
and  did  not  transfer  to  the  subsidiary  the  mineral 
rights  in  the  McDonald  Tract.  Moreover,  the  De- 
cember 21,  1946,  resolution  of  the  board  of  directors 
of  the  subsidiary,  providing  for  the  re-transfer  of 
the  mineral  rights  to  petitioner  explicitly  recited 
that  "none  of  the  rights  *  *  *  are  necessary  for  the 
operation  of  the  business  of  this  corporation  and 
may  be  distributed  to  the  stockholder  thereof  by 
way  of  a  dividend  in  kind.''  It  is  quite  plain  that 
they  w(a-e  no  more  necessary  to  the  business  of  the 
subsidiary  on  June  27,  1946,  when  they  were  first 
tT'ansf erred  by  petitioner  as  part  of  the  entire  Hen- 
ning  Tract. 

The  second  reason  suggested  by  the  protest,  i.e., 
that  the  land  could  be  pledged  as  collateral  to  secure 
a  bank  loan,  is  equally  spurious.  The  evidence 
shows  that  the  loan  in  question  had  already  been 
negotiated,  and  that  it  was  to  be  s(»cured  by  a  deed 
of  trust  with  respect  to  the  entire  island,  excluding. 
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however,  all  inin(»ral  rights.  It  was  therefore  mis- 
leading to  suggest  that  the  proposed  bank  loan  was 
a  motivating  factor  in  the  transfer  of  the  mineral 
rights  to  the  subsidiary. 

In  the  testimony  ))efore  us,  th(^  reasons  set  forth 
in  the  protest  were  repeated  and  embellished.  How- 
ever, we  are  firmly  convinced  on  this  record  that 
these  reasons  did  not  in  fact  play  any  part  what- 
ever in  the  transfer  of  the  mineral  i-ights.  And 
other  reasons  advanced,  some  of  them  ^nerely  vari- 
ations of  the  foregoing,  appear  to  us  to  be  after- 
thoughts. We  are  satisfied  that  the  transfer  of  the 
mineral  rights  had  in  fact  no  business  purpose  what- 
ever, other  than  to  set  the  stage  for  an  attempt  to 
establish  a  stepped-up  ))asis  for  these  rights. 

It  should  be  remembered  that  petitioner  was  en- 
coimtering  difficulty  with  Standard  Oil  in  connec- 
tion with  Standard's  leases  of  these  gas  rights.  One 
way  of  settling  the  dis])ut(»  was  to  have  Standard 
purchase  the  rights.  Standard  had  mad(^  an  off(M- 
of  $500,000  for  the  gas  rights  under  the  entire  islaiul 
in  Xoveml)er  1945.  The  offer  was  considered  too 
loAv  and  was  not  accepted.  The  contlict  between 
Standard  and  the  ])etitioner  persisted.  The  trniis- 
fer  of  the  Henning  Tract  to  the  sulisidiary  took 
place  on  June  27,  194(>,  and  shortly  theri^after,  in 
July  194().  ])(^tition(M-'s  president  offered  to  s(41  the 
gas  rights  under  the  entire  island  to  Standard  for 
some  $800,000.  Here  then  w^as  a  situation  where 
petitioner  knc^w  that  a  sah^  to  Standard  was  a  dis- 
tinct possil)ility,  ])rovid(»d  that  a  satisfactory  price 
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could  be  apved  upon,  and  where  its  president^  re- 
activated the  ne.e^otiations  witli  Standard  after 
transferring  the  rights  to  the  subsidiary.  To  be 
sure,  the  evidence  is  circumstantial,  but  it  is  strong 
and  convincing  that  when  petitioner  transferred 
the  Henning  Tract  to  the  subsidiary  it  intended  to 
recapture  the  mineral  rights.  True,  it  was  not  able 
to  come  to  terais  with  Standard  in  July  or  August 
of  1946,  but  negotiations  were  opened  again  in  De- 
c(Mnber  of  the  same  year,  and  an  agreement  was 
finally  reached  at  that  time. 

It  is  no  answer  to  say,  as  does  petitioner's  coun- 
sel, that  petitioner  merely  employed  a  standard 
form  of  deed  on  June  27,  1946,  when  it  transferred 
Henning  Tract  in  its  entirety  to  the  subsidiary.  Pe- 
titioner at  that  time  was  fully  aware  of  a  separate 
interest  in  the  mineral  rights,  for,  on  the  same  day, 
its  deed  of  its  interest  in  the  McDonald  Tract  to 


"The  protest  falsely  stated  that  after  the  trans- 
fer, **the  petitioner  was  approached  by  a  third 
party  desiring  to  purchase  all  the  known  mineral 
rights  located  on  the  McDonald  Island,"  identify- 
ing the  third  party  as  Pacific  Oil  Company.  The 
f*;u't  is.  as  nlnirilv  sliowu  by  \hi^  (evidence,  that  it 
was  petitioner's  president  who  apY)roached  Stan- 
dard. The  initiative  at  this  time  did  not  come  from 
Standard  or  its  subsidiary,  Pacific  Oil  Company. 
This  is  a  difference^  of  gi'eat  importance  in  the  con- 
text of  this  case,  for  it  shows  that  petitioner  sought 
to  bring  about  a  sale  of  the  mineral  rights  shortly 
after  transferring  them  to  the  subsidiary.  The  af- 
firmative step  thus  taken  by  petitioner  within  so 
short  a  period  is  highly  persuasive  that  the  trans- 
fer was  made  with  a  view  towards  attempting  to 
brimr  about  a  sale  thereafter. 
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the  same  siibsidiaiy  expressly  excluded  the  mineral 
rights.  And  latc^r,  on  the  same  day,  the  deed  of 
trust  to  secure  the  ])ank  loan  expressly  excluded  the 
mineral  rights  imder  the  very  tract  here  involved. 
We  are  satisfied  on  the  evidence  that  the  course 
of  action  taken  by  petitioner  was  deliberate  and 
calculated,  without  business  purpose  other  than  to 
establish  an  artificially  stepped-up  basis.  The  gas 
rights  in  the  Henning  Tract  had  a  zero  basis  in 
petitioner's  hands,  and  we  hold  that  the  planned 
excursion  of  these  rights  from  petitioner  to  its  sub- 
sidiary and  back  again  to  petitioner  could  not  re- 
sult in  any  stepped-up  basis.  The  intermediate  steps 
were  lacking  in  bona  fides,  and  must  be  ignored. 

Decision  will  be  entered  for  the  respondent. 


The  Tax  Court  of  tlie  United  States 
Washington 

Docket  No.  43504 

WEYL-ZUCKERMAN  &  COMPANY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  i'oiih  in  its  Findings  of  Fact  and  Opinion,  filed 
Febrimiy  14,  1955,  it  is  ordered  nud  derided:  That 
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there  is  a  deficiency  in  income  tax  of  $6(),082.54  for 
the  year  1947. 

Entered:  Feb.  15,  1955. 

[Seal]  /s/  ARNOLD  RAUM, 

Judge 


[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW 

To   the   Honorable   Judges    of   the    United    States 
Court  of  Appeals  for  the  Ninth  Circuit: 

1.  Weyl-Zuckerman  &  Company,  a  corporation, 
represents  that  on  February  15,  1955,  the  Tax  Court 
of  the  Ignited  States  rendered  a  decision  that  there 
is  a  deficiency  in  income  tax  of  petitioner  in  the 
sum  of  $66,082.54  for  the  year  1947. 

2.  Petitioner  represents  that  it  is  a  California 
corporation  and  that  its  return  for  Federal  tax  pur- 
])Oses  for  the  taxable  year  1947  was  made  to  the 
Collector  of  Intc^rnal  Revenue  for  the  First  Dis- 
trict of  California,  which  is  within  the  jurisdiction 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

o.  Tlie  nature  of  the  controversy  is  as  follows: 
What  was  the  cost  base  to  petitioner  of  the  mineral 
rights  underlying  a  tract  of  fanning  land — known 
as  TIenning  Tract — which  were  sold  in  Jamuxry 
1947  ])y  petitioner  to  Pacific  Oil  Company. 
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Tlic  (Ictcrniiiiation  of  the  forcgoin.c:  issue  depends 
ill  turn  on  the  (|uesti()U  whether  the  conveyance  by 
petitioner  in  June  1946  to  its  su})sidiary  of  the  en- 
tire fee  of  the  ])ro])erty,  including  surface  and 
niinci'al  riuiits,  was  for  a  Inisiness  purpose. 

A\  hen — ai)proxiiiiately  seven  months  later — an  op- 
l)ortunity  for  sale  of  the  mineral  rights  arose,  the 
subsidiary  declared  a  dividend  in  kind  of  the  rights. 
Accordingly,  ihvy  were  conveyed  by  the  subsidiary 
to  the  petitioner  and  the  sale  was  consummated. 

The  Tax  Court  has  decided  that  the  conveyance 
in  Jmw  1946  by  petitioner  to  its  subsidiary  was  a 
subterfuges  that  at  the  time  of  the  conveyance  the 
I)etitioner  intended  to  have  the  mineral  rights  re- 
turned to  it  as  a  dividend,  and  that  petitioner's 
])urpose  from  the  beginning  was  to  set  up  the  cost 
basis  of  the  rights  and  by  that  means  reduce  the 
capital  gain  on  the  subsequent  sale  to  Pacific  Oil 
Company. 

Petitioner  contends  that  there  is  no  (^idence  to 
support  the  conclusion  of  the  Tax  Court;  that  there 
are  no  findings  of  fact  that  justify  the  decision;  that 
there  is  no  evidence  that  at  the  time  of  the  conveyance 
of  th(^  Henning  Tract  to  the  subsidiary  a  sale  to  Pa- 
cific Oil  Company,  or  any  other  ])erson,  was  in 
contemplation  or  decnuul  likely;  that  ihvvv  is  no 
evidence  that  the  prospect  of  a  sale  played  any  ])art 
in  tli(^  reasons  which  actuated  the  conveyance  to  the 
subsidiary ;  that  su(»h  conveyance  W7\s  made  for  ade- 
quate and  genuine  ])usiness  reasons;  that  the  idea 
of  a  dividend  of  the  mineral  rights  by  the  sub- 
sidiary to  i)etitioner  first  arose  when  an  opportunity 
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to  soil  the  rights  presented  itself  in  December  1946; 
and  that  the  expedient  of  a  dividend  was  adopted 
in  order  to  avoid  the  payment  of  a  su])stantial  snm 
on  aeeonnt  of  an  existing  indebtedness  if  the  convey- 
ance to  the  Pacific  Oil  Company  had  been  made 
directly  by  the  subsidiary. 

4.    As  the  basis  for  review,  petitioner  submits  the 

following  assignments  of  error: 

(a)  The  Tax  Court  erred  in  holding  that  the 
sale  of  Henning  Tract  hy  petitioner  to  its  sul)- 
sidiary  was  sham  and  not  bona  fide. 

(b)  The  Tax  Court  erred  in  holding  that  the 
conveyance  to  the  subsidiary  of  Henning  Tract  in 
its  entirety,  and  the  dividend  of  mineral  rights 
from  the  subsidiary  w^hich  occurred  seven  months 
later,  was  contemplated  from  the  beginning  as  a 
means  of  reducing  the  capital  gain  on  the  prospec- 
tive sale  of  the  rights  to  Pacific  Oil  Company. 

(c)  The  Tax  Court  erred  in  holding  that  there 
was  no  evidence  of  a  business  purpose  in  the  trans- 
fer of  Henning  Tract  by  petitioner  to  its  sub- 
sidiary. 

(d)  The  Tax  Court  erred  in  holding  that  there 
was  merely  a  i)ossible  business  purpose  in  the  con- 
veyance conceived  after  the  event  in  order  to  give 
color  to  the  transaction. 

((0  The  Tax  Court  erred  in  holding  that  there 
is  cii'cumstantial  evidence  that  when  petitioner 
transferred  the  Henning  Tract  to  th(^  subsidiary  it 
intended  to  recapture  the  mineral  rights. 
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(!)  The  Tcix  Court  crivd  in  liolding  that  the 
course  of  action  taken  by  petitioner  was  deliberate 
and  cah-ulatcd,  without  business  purpose,  other 
than  to  establish  an  ai'tifieially  stepped-uj)  basis. 

(g)  Tlie  Tax  Court  eri'ed  in  ordering  and  decree- 
ing that  there  is  a  deficiency  in  income  tax  against 
])etitioner  of  $66,082.54  for  the  year  1947. 

Wherefore,  your  petitioner  prays  that  the  Court 
of  Appeals  review  said  decision  of  the  Tax  Court 
pursuant  to  applicable  statutes  and  rules  of  said 
Court  of  Appeals. 

Dated:   May  9,  1955. 

/s/  DAVID  LIVINGSTON, 
Attorney  for  Petitioner 

Duly  Verified. 

[Endorsed] :  T.C.U.S.  Filed  May  11,  1955. 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To  the  Chief  Counsel,  Internal   Revenue   Service, 
Washington,  D.  C,  Attorney  for  Respondent: 

\n\\  Are  Hereby  Notified  that  on  May  11,  1955, 
])etitioner  tiU^l  with  the  Clerk  ol*  the  Tax  Court  of  the 
United  States  at  Washington,  D.  C,  a  ])etition  for 
review  by  the  United  States  Court  of  A])])eals  for 
the  Ninth  Circuit  of  the  decision  of  said  Tax  Court 
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rdideivd  on  February  15,  1955,  in  the  above  en- 
titled case.  Attached  hereto  is  a  copy  of  said  Peti- 
tion for  Review. 

Dated:  May  11,  1955. 

/s/  DAVID  LIVINGSTON, 

Attorney  for  Petitioner 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  T.C.U.S.  Filed  May  13,  1955. 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fol- 
lowing documents,  1  to  13,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings,  in- 
cluding joint  exhibits  1-A  and  2-B  attached  to  the 
Stijnilation  of  Facts,  Petitioner's  exhibits  3  through 
10  admitted  in  evidence.  Respondent's  exhibits  C 
through  G  and  J  admitted  in  evidence,  (H,  I  and 
K-M.F.I.  and  not  left  with  the  record)  on  file  in  my 
office  as  called  for  by  the  ^'Designation  of  Contents 
of  Record  on  Review"  and  ''Designation  for  Addi- 
tional Portions  of  Record  on  Revi(»w"  in  the  j)ro- 
(•(H^ding  before  The  Tax  Couii  of  the  United  States 
entitled:  "Weyl-Zuckerman  &  Company,  Petitioner, 
vs.  Commissioner  of  Internal  Revenue,  Respondent, 
Docket  No.  43504",  and  in  which  the  petitioner  in 
The  Tax  Court  proceeding  has  initiated  an  appeal 


46  W eyl-Zxickerman  dc  Company  vs. 

as  above  numbered  and  entitled,  together  with  a 
true  eopy  of  the  docket  entries  in  said  Tax  Court 
proceedin.ij:,  as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  tc^stimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Cohimbia,  this 
25th  day  of  May,  1955. 

[Seal]  /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States 


The  Tax  Court  of  tlu^  United  States 
Docket  No.  43504 

wp:yl-zuckerman  &  company. 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OF  PROCEEDINGS 

Room  421,  A])|)rais(M*s  r>uildin,c:,  b30  Sansome  St., 
San  Francisco,  Calif.,  11iursday,  March  18,  1954— 
10:15  a.m. 

(Met,   ])nrsuant  to  adjourmnf^t.) 

UcCon^    Ilonorabh^   Ai'uold    Raum,  Jud.C'e. 

Al)p('ar;nic(\s:  David  Lixin^'ston  and  Louis  F.  Di 
Resta,   Kuss    l>ldi]^.,   San    l^'i-ancisco,   Calif.,   appear- 
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\\\g  for  Petitioner.  Charles  W.  Nyquist  (Honorable 
Daniel   A.   Taylor,   Chief   Counsel,   Bureau   of   In- 
ternal Revenue,  ax)pearing  on  behalf  of  Respond- 
ent. [1*] 
♦  *  *  *  * 

[Clerk's  Memo:  Official  report  of  proceedings 
before  the  Tax  Court  on  March  17  and  18,  1954, 
consisting  of  203  pages,  beginning  with  the  tes- 
timony of  John  Zuckerman  at  page  22,  and  ex- 
cluding the  opening  statements  which  precede 
the  testimony.] 

Whereupon, 

JOHN  ZUCKERMAN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

The  Clei-k:  Have  a  seat,  sir,  and  state  your  name 
and  address,  please. 

The  Witness:  My  name  is  John  Zuckerman,  ad- 
(h'ess  is  2308  Virginia  Lane,  Stockton,  California. 

Q.  (By  Mr.  Livingston)  :  Were  you  a  director 
of  Weyl-Zuckerman  and  Company  in  the  years 
1946  to— in  the  years  1941  to  1946? 

A.     No,  sir. 

Q.  What  connection  did  you  have  with  Weyl- 
Zuckerman  during  that  period? 


*  F'ajie  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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(Testimony  of  John  Ziickerman.) 

A.     1  was  farming:  superintendent  and  manager. 

Q.  And  did  you  liave  any  official  ea])aeity  with 
the  [22]  McDonald  Island  Farms,  Ltd.? 

A.     Yes,  sir,  1  was  director  and  president. 

Q.  Are  you  familiar  witli  the  transaction  which 
occurred  on  Mai'ch  i:>,  194(),  involving-  the  purchase 
by  Weyl-Zuckcaman  and  Company,  a  corporation, 
from  Holly  Su^ar  Company,  a  cor])oration,  of  one- 
half  of  the  outstanding  capital  stock  of  McDonald 
Island  Farms,  Ltd.  I  A.     Yes. 

Q.  Do  you  know  the  pi'ici*  of  that  stock  was 
$216,f)20,  was  it  not?  A.     Yes. 

Q.  Do  you  know  the  source  from  which  tlu^ 
money  was  obtained  in  ord(M*  to  ])ay  that  ])urc]ias(^ 
])rice? 

A.  Yes,  it  was  borrowed  fi'om  the  J^ank  of 
America. 

Q.  Was  tlHM*(^  any  negotiation  at  that  time  for 
the — for  obtaining  a  laigcu'  loan  from  the  Bank  of 
America  or  did  thosc^  n(\gotiations 

A.     What  was  tln^  dat(^  ^Tr.  l^ivingston? 

Q.     March   i:],  lf)4().  A.     No. 

Q.     When  did  tlu^  n(\gotiations  initiate? 

A.     Somc^fime  after  that. 

Q.  Can  vou  \v\\  me  anything  moiv  (h^finiie  as 
to  flic  })oint  of  tli(^  tinu^  ? 

A.  Almost  immediately  aftcM*  tlu^  Holly  stock 
was  ac(|nir(Ml,  [2:>]  Www  I  b(\i2:aii  negotiating  with 
tbe  Dank  of  Am(»i*ica  and  also  with  the  Pru(h'iitial 
Life  Insurance^  Company. 

Q.     Well,  let's  eliminate  the  first,  the  Prudential 
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(Testimony  of  John  Zuckonnan.) 
Life   Insurance   Coni])any.   What   hai)i)ened   in   re- 
spect to  those  neo;otiations,  were  they  terminated 
without  result  or  what?  A.     Yes. 

Q.  All  ric^ht.  Now  as  to  the  Bank  of  America, 
w(^re  those  neg'otiations  successful? 

A.     Y(^s,  we  ])orrowed  S7 2,000. 

Q.  And  in  order  to  borrow  that  $72,000  what 
was  necessary  to  ])rovide  security? 

A.     Well,  we  had  to  give 

Mr.  Nyquist:  Objection,  your  Honor,  to  what  is 
necessary;  calling  for  a  conclusion  of  a  witness.  He 
may  not  know  what  was  necessary. 

Mr.  Livingston:  Well,  may  I  put  it  this  way, 
then : 

Q.  (By  Mr.  Livingston) :  What  did  the  Bank  of 
America  require  as  security? 

.V.  They  required  a  deed  of  trust  on  the  entire 
f)100  acres  contained  in  McDonald  Island. 

Q.  Pardon  me  just  a  moment.  Let  me  interrupt. 
When  you  say  6100  acres,  that  refers  to  both  sides 
of  McDonald  Island? 

A.     Yes,  sir,  the  entire. 

Q.     One  side  being  called  McDonald  Tract?  [24] 

A.     That  had  3400  acres. 

Q.     And  the  other  side  is  called  Henning  Tract? 

A.     Yes,  sir,  that  has  2700  acres. 

Q.  Xow,  you  got  as  far  as  telling  us  they  re- 
([uired  a  deed  of  trust  on  that  ])ro])erty. 

A.  They  required  a  deed  of  trust  on  the  prop- 
erty. The  required  notes,  naturally,  and  they  re- 
(luii'ed  that  v/e  discharge  certain  obligations,  certain 
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liens  ag'ainst  the  various  ])arts  of  the  isUmcl.  They 
wantcnl  one  ownershi])  and  they  wanted  an  ac:ree- 
nient  tliat  sliould  we  make,  in  any  one  year 

Mr.  Xy(iuist:  Objection,  your  Honor.  If  we  are 
goiuLj,'  to  testify  about  tlie  term  of  an  agreement 
I  should  til  ink  tlie  agreement  itself  is  the  best  evi- 
denee. 

Mr.  Livingston:  I  agree  with  counsel.  We  have  a 
photostatic  copy  of  the  agreement  itself.  We  will 
get  tliat   later  on. 

Q.  (By  Mr.  Livingston) :  Anyhow,  they  wanted 
some  agreemc^nt  with  respect  to  cash  payments,  is 
that  it?  A.     Yes,  sir. 

Mr.  Livingston:  I  am  showing  counsel  now  a 
deed  of  trust  dated  May  20th,  1946,  McDonald 
Island  Farms,  Ltd. 

Mr.  Nyquist:  Do  you  want  me  to  take  time  to 
read  it  i  [25] 

Mv.  Livingston:  Oh,  no,  I  wouldn't  suggest  that 
you  do  that,  just  at  your  convenience.  After  coun- 
sel has  had  an  oj)])ortunity  to  examine  that  I  will 
make  my  offer. 

Q.  (l>y  Mr.  Livingston):  Now,  can  you  tell  me 
in  whose*  name  this  property  was  phu^^d  at  that 
time? 

A.     McDonald  Island  Farms,  Ltd. 

Q.     And 

The  CouT't:     I>y  '^this  ])roperty"  you  mean  what  ^ 

Mr.  I^ivimrston:    The 
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Q.  (l>y  Mr.  Livingston)  :  Yes,  what  do  you  mean 
by  the  ^^property"? 

A.  The  entire  island,  McDonald  Island,  the  6100 
acres  of  land. 

The  Court:  That  is  both  surface  and  subsurface 
rights? 

The  Witness:     No,  your  Honor. 

Mr.  Livingston:     No. 

The  Court:  You  shouldn't  use  such  loose  terms 
as  "this  property";  I  don't  know  what  you  mean 
by  tliat. 

Mr.  Livingston:  I  intend  to  define  it  more  ac- 
curately. 

Q.  (By  Mr.  Livingston)  :  In  whose  name  were 
th(»  surface  rights  placed  in  [26]  respect  to  Mc- 
Donald Island  or  the  McDonald  Tract? 

A.     May  I  ask  at  what  time? 

Q.     For  the  purpose  of  this  transaction. 

A.     McDonald  Island  Farms,  Ltd.? 

Q.  Yes,  and  from  whom  were  the  surface  rights 
a('(iuired,  if  any  surface  rights  were  so  acquired  at 
that  time? 

A.  They  were  acquired  from  Weyl-Zuckerman 
and  Company. 

Q.  What  portion  of  the  surface  rights  were 
<)\v]i('d  by  Weyl-Zuckerman  and  Company  at  that 
time  ! 

A.     2700  acres,  which  was  the  Henning  Tract. 

Q.  No,  no.  I  mean,  we  are  talking  now,  I  think 
T  have  confused  you— we  are  talking  now  al)out  the 
surface  rights  of  McDonald  Tract.  I  think  you  have 
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testimony  tlr.is  f'ai'  that  the  surface  rights  of  Mc- 
Donald Tract  were  cnihodicMl  in  a  deed  of  trust  to 
tlic  Hank  ol'  Aniei'ica  touctlier  with  other  propiM'ty. 

A.     That  is  riglit. 

Q.  Now,  confining-  yourself  to  the  surface  rights 
on  McDonald  Tract,  I  am  asking  you  wliat  ])ortion 
of  those  rights  at  that  time  and  x)rior  to  this  trans- 
action of  June  27th,  19'1(),  were  ovvTied  by  Weyl- 
ZuckcM'nKUi  and  Company? 

A.  One-third  was  owned  by  Weyl-Zuckerman 
and  Com])any. 

Q.  Xow,  what  if  any,  interest  in  the  surface 
riglits  did  Zuckernian  Potato  Coni])any,  the  ])art- 
nersliip,  have  in  those?  A.     One-third. 

Q.  And  the  other  one-tliird  still  remained  in  the 
name  [27]  of  McDonald  Island  Farms,  Ltd.? 

A.     Yes,  sir. 

Q.  That  accounts  for  the  three  thirds,  or  the 
entire  surface  rights  on  McDonald  Tract,  is  that 
correct?  A.     Correct. 

Q.  And  1  believe  you  testified — strike  that, 
please. 

Did  Weyl-Zuckerman  and  Company,  ])rior  to  this 
de(»d  of  trust,  transfer  its  one-thii'd  of  tlu^  surface 
rights  to  McDonald  Farms,  Ltd.? 

A.     Y(»s,  sir. 

Q.  Did  Zuck(^rman  Potato  Company,  a  partner- 
ship, iiinkc  a  similar  transfer?  A.     Yes,  sir. 

Q.  All  i'i!;ht.  Now,  with  rc^ference  to  the  other 
side  of  the  island,  that  was  called  Henning  Tract, 
is A.     Yes. 
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Q.     that  correct?  A.     Yes,  sir. 

Q.  And  prior  to  tliis  transaction  with  the  Bank 
of  America,  who  was  tlie  owner  of  Henning  Tract? 

A.     Weyl-Znckerman  and  Company. 

Q.  And  in  order— did  Weyl-Znckerman  and 
Company  deed  the  property  known  as  Henning 
Tract  to  McDonald  Island  Farms,  Ltd.,  so  that  Mc- 
Donald Island  Farms,  Ltd.,  conld,  in  tnrn,  hypo- 
thecate that  property  to  the  Bank  of  America? 

A.     Yes,  sir. 

Q.  Now,  the  transaction  involving  the  transfer 
of  Henning  Tract  by  Weyl-Znckerman  and  Com- 
]iany  to  McDonald  Island  Farms,  Ltd.,  was  there 
any  differentiation  to  snrface  rights  and  to  mineral 
rights?  A.     No,  sir. 

Mr.  Nyqnist:  May  I  have  that  question  again? 
I  didn^t  quite  get  it. 

(The  last  question  was  read  by  the  reporter.) 

Mr.  Nyqnist:  Your  Honor,  I  object  to  that  ques- 
tion as  being  vague  and  indefinite  and  unintelli.2.ible 
and  I  ask  that  the  question  and  answer  be  stricken. 

]\rr.  Livingston:  I  will  be  glad  to  improve  on  it, 
if  it  is  necessary. 

Mr.  Nyqnist:    I  don't  know  what  it  means. 

Mr.  Livingston:  Well,  the  question  means:  did 
they  transfer  the  property  in  its  entirety 

The  Court:     Suppose  you  rephrase  the  question. 

Q.  (By  Mr.  Livingston)  :  When  the  transfer  of 
Henning  Tract  was  made  to  McDonald  Farms,  Ltd., 
from  Weyl-Zuckerman  and  Company,  was  the  prop- 
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erty  transferred   in   its   entirety  or  were   mineral 

riglits  divorcMHl   from  the  snrface  rights? 

A.     It  was  transferred  in  its  entirety. 

Q.  Now,  can  yon  state  whethei*  or  not  there  were 
bnsiness  [29]  reasons  for  consolidating  tlie  two  por- 
tions of  the  island  into  one  portion? 

Mr.  Xyqnist:  Objeetion,  yonr  Honor.  That  calls 
for  a  eonehision  of  the  witness  and  it  is  what  this 
eonrt  is  called  n])on  to  decide.  Jf  he  has  any  reasons 
he  wants  to  state  that  may  be  another  matter,  bnt 
as  to  what  constitntes  business  reasons  I  think  is 
the  ultimate  conclusion. 

Mr.  Ijivingston:     I  will  ask  him  then: 

Q.  (By  Mr.  Livingston) :  Assuming  that  objec- 
tion to  ])e  sound,  will  you  state  what,  if  any,  busi- 
ness reasons  there  were  for  thnt  transaction? 

Mr.  Nyquist:  I  would  like  to  further  ask  that 
question  be  clarified  as  to  whose  reasons  is  he  talk- 
ing about,  this  witness's  reasons,  one  cor])oration's 
reasons,  anotluM*  (corporation's  reasons,  or  whose  rea- 
sons are  we  talking  about  here? 

]\Ir.  Livingston:  Well,  I  assume  it  is  the  reasons 
that  actuated  the  witness  and  his  associates  in  con- 
ncH'tiou  with  these  transactions. 

The  Court:  ^'ou  may  ask  him  why  it  was  done 
iu  the  maniKM*  in  which  the  transaction  was  handled. 

Mr.  Livingston:  I  will  ado])t  that  question,  if  T 
may,  your  Honoi'. 

Q.  (l>y  ]\h*.  Livingston):  Why  was  this  transac- 
tioiK  involving  the  transfer  of  [:>()]  the  ])roperty 
that  you  hav(^  (l(^sci'il)ed  to  McDonald  Island  Farms, 
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Ltd.  handled  in  the  manner  in  which  it  was  handk^d? 

A.  Well,  the  reason  that  the  property  was  all 
])ut  in  the  name  of  McDonald  Island  Farms,  there 
were  two  general  classes  of  reasons,  one  was  farm- 
ing reasons,  the  other  was  financial  reasons,  that  is, 
I'elating  to  the  financing  of  the  pnrchase.  The  farm- 
ing reasons  were  that  here  were  two  large  pieces  of 
land  being  farmed  side  by  side,  they  were  both 
suita])le  for  similar  crops  and  it  was  far  more  eco- 
nomical to  operate  them  as  one  unit  than  as  two 
separate  units.  The  reasons  for  this  are,  under 
mechanized  farming,  you  have  to  own  a  lot  of 
mechanized  equipment,  men  operating  two  sets  of 
(H|uipment,  operating  two  separate  machine  shops 
which  are  very  expensive  w^ith  probably  ten  or  fif- 
teen mechanics  in  each,  meant  keeping  two  complete 
sets  of  books,  two  sets  of  employees,  it  meant  that 
any  time  one  piece  of  equipment  or  more,  or  em- 
])loyees  from  one  side  of  this  island  crossed 
Wiskey  Slough,  which  is  the  dividing  line  and 
worked  on  the  other  side,  it  all  liad  to  be  accounted 
for,  charge  made  to  the  other  corporation,  and  in 
general,  the  bookkeeping  process,  the  whole  ac- 
counting process,  the  whole  farming  process,  was 
far  more  costly  under  two  ownerships  than  under 
one  ownership. 

The    Court:      Was   that    the    fact    prior   to    the 
transfer  of  all  the  property  to  McDonald,  Ltd.? 
The  Witness:    Yes,  sir.  [31] 
The  Court:     You  are  not  describing  tlu^  hypo- 
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thetical  situation,  you   luv  describing  the   facts  as 

they  existed  ? 

The  Witness :    That  is  correct. 

Mr.  Livingston:  Maybe  I  would  like  to  clarify 
the  record,  your  Honor.  Maybe  we  arc^  tliinking  the 
same  thing,  your  Honor.  As  I  understand  it,  the 
witness  is  describing  the  conditions  that  prevailed 
when  two  diffVri^nt  owners  are  o])eratin.i?:  each  of  the 
two  different  sides  of  the  island  and  the  handicaps 
that  are  involved  in  tliat  respect  which  co\ild  be 
overcome  by  single^  ownership;  is  that  the  impres- 
sion tliat  youi*  Honor  has? 

The  Court:     Tlu^  record  will  speak  for  itself. 

Mr.  Livingston :    All  right,  then,  let  me  clarify  it. 

The  Court:  You  are  not  entitled  to  clarify  any- 
thing yourself.  You  can  adduce  clarification  from 
the  witness. 

Mr.  Livingston:  My  expression  was  ill-advised. 
Let  me  make  an  (effort  to  have  tlie  witness  dariry  it. 

Q.  (By  Mr.  Livingston):  The  conditions  that 
you  have  described,  were  they  the  conditions  that 
prevailed  at  tl](*  time  when  the  owiu^'shi])  of  the 
McDonald  sid(%  as  of)])osed  to  the  Henning  side, 
v.ere  in  different  persons? 

Tlie  C<»urt:  W(01,  he  told  mr  he  was  dc^scribing 
an  a.ctual   situatioii  and  not  a  hy])()th(^tical   one. 

(}.  (By  Mr.  Livingston):  All  iMght,  now,  what 
about  tlie  mattei*  of  ])lanting  crops  .^ 

A.  That  was  what  I  was  coming  to.  Our  main 
crops,  our  pi'iucipal  crops,  and  the  cro])s  that  re- 
turn us  tlic  bi^si   r(»venu(^  are  ])otatoes.  We  like  to 
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])lant  ])otato('s  on  tli(»  ground  best  suiti^l  for  pota- 
toes. We  like  to  ])lant  soil  ])uilding  ero])s  on  ground 
\vi^  lik(»  to  rest.  If  we  preserve  these  as  two  separate 
entities  w(^  would  have  to  have  some  proportion  of 
])otatoes  on  each  side  of  the  island,  some  proportion 
of  soil  building  ei'ops  on  each  side  of  the  island, 
whereas  if  we  had  them  on  one  ownership,  one 
o])(»ration,  if  the  land  on  one  side  of  the  island  were 
best  suited  to  potatoes  we  could  use  that  without 
r(\oard  to  having  to  have  some  on  each  side.  This 
was  always  also  true  of  other  crops.  Now,  you 
want 

Q.  Now,  I  think,  will  you  go  to  the  financial — 
you  mentioned  the  financial  aspect,  the  advantage  of 
single  ownership? 

A.  Yes.  In  order  to  properly  secure  a  loan  in 
the  amount  of  $720,000,  which  we  needed  to  con- 
summate these  various  purchases 

The  Court:  What  was  it  that  you  were  purchas- 
ing? 

The  Witness:  Well,  wv  werc^  ])urchasing  the 
2700  acres  of  the  Henning  Tract  sid(^  from  Weyl- 
Zuckerman  and  Company  in  the  amount  of  three 
hundred  and  thirty — roughly  :3:30,000.  We  were  pur- 
chasing one-third  of  the  surface  rights.   [33] 

Tli(»  Court:  I3y  '^ve"  you  are  speaking  of  Mc- 
Donald, Ltd..^ 

The  Witness:     Yes,  sir,  of  which — yes. 

TheCouii:    Goon. 

The  AVitncss:  All  I'ight.  We  wer(^  pui'chasing  one- 
third  of  the  McDonald  Tract  from  the  Zuckerman 
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Potato  Coinj)aiiy,  we  were  purchasing  one-third  of 
tlie  MoDonald  Tract  from  Weyl-Zuckerman  and 
Company.  May  I  go  ahead  i  AVe  were  also  ohligated 
to  j)ay  off  various  liens  and  obligations  against  the 
land  and  in  ordei'  to  re])ay  the  bank  the  $216,000 
which  had  been  borrowed  from  them  to  buy  the 
McDonald  stock  from  Holly  Sugar  Company  that 
money  also  l.ad  to  be  raised  and  the  aggregate 
amount  that  was  necessary  to  carry  through  this 
entire^  action  was  very  close  to  $720,000. 

Q.  (By  jNIr.  Livingston) :  W(01,  in  answer  to  the 
Court's  (piestion  I  don't  believe  you  mentioned  the 
money  that  was  necessary  in  order  to  buy  tlu^  min- 
eral rights  under  McDonald  Tract  from  Holly 
Sugar  Corporation. 

A.  That  is  correct.  That  is  an  additional  $120,- 
000. 

The  Court:  T\"ell,  there  has  been  testimony  about 
a  Zuckerman  Potato  Company.  I  haven't  the  re- 
motest idea  of  what  the  Zuckerman  Potato  Com- 
pany is,  who  they  WTre,  how  they  acquired  any  in- 
terest  in   the  ])(U'tinent  ])ro])erties. 

You  hav(^  got  this  record  in  a  confused  state.  [34] 

Mr.  Livingston:  All  I  can  say,  your  Honor,  is 
I  cairt  ])i'o\('  it  all  at  oiice.  T  realize  that  thus  far 
the  recoi'd  does  not  disclose 

The  Court:  Well,  if  you  intend  to  bring  all  these 
matters  out  in  due  course 

Mr.  Livingston:  I  ho])e  so.  If  T  miss  some  of 
them  you  I'  Honor  will  certainly  bring  it  to  my  at- 
tention. 
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Th(»  Court:     Proceed. 

Mr.  Liviiii::stoii:  As  loni;-  as  we  are  on  that  snl)- 
ject  now,  let\s  go  to  it. 

Q.  (By  Mr.  Livingston) :  Who  was  the  Zucker- 
nian  Potato  Company? 

A.  Zuekerman  Potato  Company  was  a  partner- 
shi])  made  u])  of  some  of  the  prinei])als  and  some 
of  the  em])loyees  of  Weyl-Zuckerman  and  Com- 
l)any,  and  my  best  recollection  is  that  it  w^as  formed 
in  1940 — ))eg  your  pardon,  '42.  It  was  formed  for 
tlie  ])urpose  of  farming  leased  lands  in  Stockton, 
in  Oregon,  and  in  Kern  County,  for  the  purpose  of 
ri^sponding  to  the  Government's  request  that  w^e 
produce^  this  food  production  for  the  war  effort. 

Q.  And  then  will  you  state  why  a  separate  part- 
nership was  formed  for  the  purpose  of  expanding 
tlie  farming  activity  rather  than  have  Weyl-Zucker- 
man and  Comx>any,  wdiicli  was  the  existing  corpora- 
tion, do  it? 

A.  There  were  two  main  reasons.  One  is  we 
wanted  to  [35]  bring  some  of  our  employees  into 
a  ])osition  where  they  w^re  participating  in  the 
])rofits  of  our  farming  operations .  which  was  very 
difficult  to  do  under  our  corporate  structure.  The 
otlier  and  the*  more — the  main  reason,  was  that 
tlies(>  farming  activities  embraced  about  three  or 
lour  thousand  acres  which  required  a  capital  outlay 
(»f  at  least  a  million  dollars,  sometimes  more,  and 
a  very  hazardous  and  a — and  a  hazardous  type  of 
venture  where  one  frost  or  one  market  upset  could 
wi[)e  tlie  whole  thing  out.  Under  the  tax  structure 
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tliat  Wi\vl-Ziickornian  and  Company  liad  cvorythin.c^ 
they  made'  ovvv  a  ^'('rv  small  amount  would  be*  sub- 
ject to  (»xeess  ])rofits  tax  and  we  stood  no  clianco  of 
profiting,  and  wo  stood  a  trc^nendous  cliance  of 
losing*  everything  that  we  liad,  and  being  coni])letely 
wi])ed  out.  Tlierefore,  when  we  decided  to  ex])and 
or,  in  response  to  the  request,  to  ex])and,  we  did  it 
in  tlie  form  of  this  i)artn(a-s]iip  rather  than  as 
Weyl-Zuekerman  and  Company. 

Tlie  Court  :  \V(*11,  liow  did  ])art  of  tliis  island  get 
into  tlie  hands  of  the  partnership? 

Thv  Witness:    All  right,  sir 

Mr.  Xy([uist:  That  will  be  eovc^rcnl  in  the  stipula- 
tion, your  Honor. 

The  Court:     Thank  you  very  inueh. 

Mr.  Livingston:  I  wxnild  like,  howevi^*,  to  ex])lain 
it,  if  your  Honor  ])lease.  The  Court  has  inquired  on 
the  subjcH't  of  how  that  ha])])ened.  Now%  the  sti]mla- 
tion  will  provide  us  [06]  with  the  date  upon  wliieh 
that  occurred,  but  I  think  tlie  sti])ulation  will  also 
disclose  that  Weyl-Zuckerman  and  Com])any,  a  cor- 
j)oration,  was  given  an  option  by  tlie  Holly  Sugar 
Corporation  to  ])urchase  from  Holly  Sugar  Cor- 
])oration  its  om^-third  underwi'it(»d  factional  iutei'- 
est  in  the  surface  rights  of  McDonald  Tract. 

The  Coui't:  You  understand  that  everything  that 
you  are  saying  is  not  evidence  vA  all  ? 

Mr.  Livingston:     T  realize  that. 

TIu^  Court:  \  couldn't  ])ossibly  make  i\uy  finding 
of  fact  on  th(^  basis  of  anything  you  are  saying. 
]f  th(*s(^  matter's  are   in   the  stipulation  of  fact,   I 
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can,  of  course,  make  a  finding  on  it  to  the  extent  that 
you  get  testimony  from  this  witness,  I  can  make 
finding,  but  any  statements  tliat  you  make  can 
not  possibly  be  of  any  lielp  other  than  merely  to 
expand  your  opening  statement  of  what  you  expect 
to  prove. 

Mr.  Livingston:  AYell,  I  i)robably  omitted  some- 
tliing.  Will  you  read  tlie  beginning  of  my  statement, 
])lease?  I  thought  I  referred  it  to  the  stipulation 
of  facts.  If  I  didn't,  I  would  like  to  amend  it. 

(Statement  of  counsel  read  by  reporter.) 

Q.  (By  Mr.  Livingston)  :  All  right,  now,  the  fact 
was,  was  it  not,  Mr.  Zuckerman,  that  the  option 
from  the  Holly  Sugar  Corporation  to  purcliase  the 
one-third  interest  in  the  surface  rights  of  [37]  Mc- 
Donald Island  Tract  was  conferred  on  Weyl-Zuck- 
crman  and  Company?  A.     Yes,  sir. 

Q.  Will  you  (explain,  please,  why  it  was  that  the 
option,  when  exercised,  was  not  exercised  by  Weyl- 
Zuckerman  and  Company  but  was  exercised  by  this 
Zuckerman  Potato  j)artnership? 

A.  Yes.  I — Zuckerman  Potato  Company,  at  that 
time,  had  the  money  to  buy  it  with,  to  exercise  the 
o])tion,  to  pay  Holly,  and  at  that  time  Weyl-Zuck- 
erman  was  hard  up  and  didn't  have  the  money. 
Therefore,  that  (exercise  was  transferred  to  the 
Zuckerman  Potato  Company. 

Q.     You  mean  that  option  was  transferred? 

A.     Option,  I  beg  your  pardon. 

Q.  To  the  partnership,  and  the  partnership  ex- 
ercised   A.     Yes. 
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Mr.  Livingston:  And,  I  think  w(»  liavc  exphiined, 
if  your  Honor  please,  how  the  ZuckcMinan  Potato 
Conii)a]iy  acipiired  that  one-third  interest. 

Q.  (By  Mr.  Livingston) :  All  right.  Will  you 
kindly  proceed  and  explain — proceed  with  yonr  ex- 
]ilanation  of  the  reasons  which  existed  at  that  time 
for  consolidating  the  ownershi])  of  the  surface 
rights  on  ^Ic])oiiald  and  the  ownership  of  Henning 
Tract  into  McDonald  Island  Farms,  Ltd.;'  T  think 
you  had  coverc^d  all  of  [38]  th(^  farming  aspects  of 
it  in  your  testimony  and  I  w^ould  like  to  ask  you 
what,  if  any,  connection  the  McDonald  history, 
financial  history,  had  with  the  desirability  of  select- 
ing McDonald  as  the  owner? 

Mr.  Nyquist:  Your  Honor,  I  would  like  to  ask 
that  this  be  clarified  at  this  time.  This  witness  is 
obviously  going  to  be  asked  a  lot  of  (jUi^stions  about 
reasons.  He  was  an  officin*  of  McDonald  Island 
Farms,  Ik^  was  not  an  officer  of  Weyl-Zuckerman 
and  Company,  Petitioner.  Now,  are  we  talking  about 
his  personal  reasons,  or  whose  reasons  are  we  talk- 
iiig  about?  1  think  the  question  should  be  clarified 
in  this  resp(»ct.  In  certain  resy^ects  it  might  be  sub- 
ject to  ()])j('cti(>]i  and  in  this  vague  form  it  is  hard 
to  tell  liow  ol)j(M'ti()nabl(^  tlu*  (]U(*stions  are. 

]\fr.  Livingston:  I  think  the  ])iir|)os(>  of  the  ques- 
tion is  to  illicit  facts  from  the  witn(»ss.  He  has  stated 
notliiim  but  facts  uj)  to  this  moment  iii  his  explana- 
tion, and  if  necessary,  1  can  ask  whether  any  facts 
in  the  history  of  McDonald  Island  Farms,  Ltd., 
Avhich   wvvv  i'c]al(nl  to  or  had  coiuiection  with  this 
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transaction  and  the  vesting  of  title  of  the  property 

luM'i^tofore   described   in   McDonald   Ishmd   Farms, 

Ltd. 

Mr.  Nyquist :  Your  Honor,  a  corporation,  and  we 
ai(^  dealing  with  corporations  here,  is  an  inanimate 
<)]),] ect  which  has  no  mind  or  reasons.  Reasons  are 
in  ])eople's  minds.  When  [39]  we  are  talking  about 
reasons  here,  1  would  like  to  know  whose  reasons. 
The  w^itness  is  testifying  to  his  personal  reasons  or 
the  reasons  in  somebody  else's  mind? 

Mr.  Livingston:  He  is  about  to  testify  to  the 
facts.  That  is  what  T  understand.  That  is  the  pur- 
])ose  of  the  question,  what  facts  were  there,  and  I 
will  ask,  Mr.  Zuckerman,  in  giving  your  testimony 
to  confine  yourself  to  facts  of  which  you  have  per- 
sonal knowledge,  your  connection  with  these  com- 
])anies.  The  witness  has  testified  that  he  was  a  direc- 
tor and  president  of  McDonald  Island  Farms,  Ltd., 
that  he  was  the  manager  of  Weyl-Zuckerman  and 
Company,  so  T  think  he  is  qualified  from  his  con- 
nection with  those  two  companies  to — at  least  he  is 
able  to  provide*  the  court  with  some  indication  that 
the  facts  concerning  which  he  testifies  are  those 
which  he  knows,  and  facts,  after  all,  are  the  things 
which 

The  Court:  That  is  not  the  basis  for  the  Govern- 
ment's objection  to  your  question.  The  Government 
is  objecting  to  your  question  on  the  ground  it  is  so 
vague  it  doesn't  know  whether  it  can  be  objected 
to  or  not. 
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Mr.  Nyquist:  Will  you  refine  your  question  and 
make  it  more  si)ecifie? 

Mr.  Livingston:  I  will  do  so.  I  am  afraid  I  will 
meet  with  another  objection:  however,  we  will  cross 
that  bridge  when  we  meet  it.  [40] 

Q.  (By  Mr.  Livingston)  :  AVhat  was  the  condi- 
tion of  McDonald  Island  Farms,  Ltd.,  with  res])e(*t 
to  excess  profits  credit? 

A.  May  I  answer?  McDonald  Island  Farms,  Ltd. 
had  built  u])  an  excess  profits  credit,  or  an  excess 
profits  base,  of  somewhat  in  excess  of  a  hundred 
thousand  dollars  and — Well,  that  answers  the  ques- 
tion. 

Mr.  Nyquist:  May  that  be  clarified  as  to  time, 
please  ? 

Mr.  Livingston:  Go  ahead;  Mr.  Nyquist  would 
like  you  to  clarify  that  as  to  time. 

Mr.  Nyquist:  When?  When  are  you  speaking 
about  ? 

The  Witness:    1946. 

The  Court:  What  do  you  UK^an  it  had  built  u]> 
in  lf)4()  I  Ajv  you  speaking  about  a  carry  over  from 
prior  years? 

The  Witn(\ss:  1  am  talking"  about  it  had  an  (ex- 
cess ]n-()1its  l)as(^  of  so!newh(M"('  in  (^xc(>ss  of  a  hun- 
dred thousand  dollars. 

T]]v  Court:  And  that  base  was  more  than  the 
company  n(H»ded  to  absorl)  its  cui-rent  income? 

The  ^Vitness:  No,  sir,  I  just  said  they  had  the 
base. 
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The  Court:  All  rii^ht.  It  is  not  a  very  m(»aning- 
ful  statement  to  me  yet. 

Tlie  Witness:  Well,  may  I  say  why  it  is  re- 
levant? We  wanted  to  keep  this  McDonald  Island 
Farms  corporation  in  [41]  existence  for  several  rea- 
sons: it  had  an  excess  profits  tax  base  which  we 
didn't  want  to  lose;  it  had  a  potato  acreage  allot- 
ment which  we  didn't  want  to  lose;  it  had  a  wheat 
allotment  base ;  it  had  a  history  in  a  great  many  fields 
that  would  have  been  lost  had  that  corporation  gone 
out  of  farming  existence.  The  reason  we  transferred 
all  that  i)roperty  to  McDonald  Island  Farms,  Ltd. 
rather  than  some  other  corporation  was  to  preserve 
all  those  things  that  McDonald  Island  Farms,  Ltd., 
owned  by  virtue  of  its  existence. 

Q.  (By  Mr.  Livingston) :  But,  Mr.  Zuckerman, 
the  Court  doesn't  apparently  understand  why  these 
factors  were  of  a  value,  unless  I  misunderstood. 

A.  They  w^ere  profitable  to  the  owmers  and  to  the 
stockholders  of  the  corporation. 

Q.  Why  were  there  any  reasons  for  that?  For 
example,  take  this  allotment,  acreage  allotment, 
what  was  the  value  of  that  to  a  corporation  insofar 
as  its  future  operations  were  concerned? 

A.  W(^ll,  at  the  time  there  was  the  price  support 
program  in  existence  whereby  the  Federal  Govern- 
ment was  suj)i)orting  the  price  of  potatoes.  In  order 
to  meet  with  that  jjrice  su])port  program  you  had 
to  keep  your  acreage  within  an  allotment  given  by 
the  Government  to  you.  In  order  to  have  an  allot- 
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niont   you   had   to   have   a   liistory,   and   ]\IeDonald 

Island  [42]  I^'aiins,  Ltd.  had  a  history. 

Q.  All  ri^ht.  Now,  what  about  the  credit  stand- 
ing of  McDonald  Island  Farms,  Ltd.,  what  facts 
existed  in  that  resi^ect? 

A.  It  liad  a  very  good  reputation.  Durins:  the 
tiuK^  that  there  was  a  joint  ownership  of  Holly 
Sugar  Company  and  Weyl-Zuckerman  and  Com- 
pany and  McDonald  Island  Farms,  Ltd.,  their  ])ills 
w^ere  always  paid  promptly,  their  discounts  were 
taken  at  the  time  when  that  corporation  was  jointly 
entered  into  in  1931  by  the  two  companies  there  had 
been  an  outstanding  bond  issue  of  some  340,000, 
tliose  bonds  had  all  been  called  in  and  ])aid  off — 
most  of  them,  that  is,  had  been  called  in  and  j)aid 
off  at  par  plus  and  in  financial  circles,  McDonald 
Island  Farms,  Ltd.  had  a  very  fine  credit  rating 
which  was  not  true  of  Weyl-Zuckerman  and  Com- 
pany. They  had  been  in  financial  difficulties  from 
time  to  time. 

Q.  Now,  what  about  the  condition  with  respect 
to  the  minei'al  rights  on  the  two  portions  of  the 
island?  What  w(»re  the  facts  in  that  regard  and 
what  part  did  they  play  in  maintaining  or  pre- 
serving two  independent  owners  of  the  separate 
I)()]*tioiis  of  th(^  island  ? 

A.  There  were  certain  provisions  in  our — I  say 
"our"  meaning  both  McDonald  Island  Farms,  Ltd. 
and  Weyl-Zuckcn-man  and  Company — leases  with 
the  Standard  Oil  Com])any  calling  for  offset  prac- 
tices and [43] 
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Q.     You  mean  by  that  the  drillinc;  of  offset  wells? 

A.  The  drilling  of  offset  wells  under  certain 
circumstances  which  are  common  to  almost  all  min- 
eral leases  and  it  was  our  feeling  that  we  would 
weaken  that  i)osition,  our  ])osition  to  avsk  for  offsets 
if  tliere  was  only  one  corporation  their  holding  one 
thing,  and  if  we  extended  our  position  as  regards 
the  Standard  Oil  Company  by  having  these  leases 
in  the  hands  of  the  certain  corporations. 

Q.  What  about  the  ownership  of  equipment  at 
that  time,  which  of  the  two  corporations  owned  the 
bulk  of  the  equipment? 

A.     McDonald  Island  Farms,  Ltd. 

Q.     And 

The  Court:  You  are  speaking  of  farming  equip- 
ment now? 

Mr.  Livingston:     Yes,  sir. 

The  Witness:    Yes. 

Mr.  Livingston:    Farming  equipment. 

The  Witness:    There  was  a 

Q.  (By  Mr.  Livingston) :  At  that  time,  will  you 
state  what  farming — in  what  farming  operations 
Weyl-Zuckerman  and  Company  was  engaged  out- 
side of  the  State  of  California? 

A.  Yes,  we  were  farming — Weyl-Zuckerman  and 
Comx)any  was  farming  in  Klamath  County  in  Ore- 
gon, they  were  also  farming  and  had  been  farming 
since  1944  in  Iron  County,  Utah,  [44]  and  a  large 
4,000-acre  ranch  we  were  developing,  we  were  spend- 
ing a  considerable  amount  of  money  in  development 
of  this. 
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The  Court:  AVlicii  you  say  '*wo"  were  you  an 
officer  ol'  W'eyl-Zuekernian  and  Company  at  the 
time  ? 

Tlie  Witness:  It  is  rather  difficult  for  me  to  dif- 
ferentiate at  this  time  because  I  was  managing 
both  companies,  that  is  why  I  say  ''we''. 

The  Court :    I  see. 

Q.  (J]y  Mr.  Livingston):  What  was  the  nature 
of  this  venture  in  Utah,  was  it  a  i)roved  venture  or 
was  it  still  experimental? 

A.  Well,  it  was  a  highly  speculative  venture. 
We  went  into  the  desert  in  the  Escalante  Valley, 
we  cleared  a  lot  of  sage,  cleared  v/ells  where  no  one 
had  cleared  before,  and  we  were  in  a  highly  specu- 
lative venture  there  and  spending  a  lot  of  money. 

Q.  What  connection  did  that  have  in  the  desir- 
ability keeping  from  out  of  state  activities  divorced 
from  th(^  in  stat(^  activities? 

A.  Well,  two  instances.  One  is  we  didn't  want  to 
confuse  the  bookkeei)ing  between  the  two.  We 
wanted  to  keep  the  farming  separate.  The  otlua-  was 
that  w(^  didn't  want  our — the  McDonald  Island 
pro})erty  in  Stockton  to  be  jeopardized  by  ])ossible 
losses  that  might  take  ])lace  in  Utah  and  Oregon. 

Q.  Now,  during — h't's  go  b.ick  a  little  il*  you 
don't  mi]id. 

Dnrinu'  tlie  jx^riod  whih^  TTolly  Sugar  Corpora- 
tion owned  a  one-half,  one-half  of  the  outstanding 
shares  of  McDonald  Island  Farms,  Ltd.,  were  the 
farming  o])e]'ations  on  McDonald  Island  side,  the 
McDonald  Tract  side,  carried  on  independently  of 
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file    fanning    operation    on    the    Weyl-Zuckerman 

side  ?  A.     Yes. 

The  Court :  Did  Weyl-Zuckerman  have  separate 
farming  equipment  ^ 

The  Witness:    Yes. 

The  Court:    On  the  island? 

The  Witness:    Yes,  sir. 

The  Court:  And  McDonald,  Ltd.  had  separ- 
ate  

The  Witness:    Yes. 

The  Court:  (Continuing) farming  equipment? 

The  Witness:    Yes. 

Q.  (By  Mr.  Livingston)  :  Now,  what  was  the  re- 
lation— what  were  the  relations-  between  Weyl-Zuck- 
erman and  Company  and  Holly  Sugar  Corporation 
with  respect  to  the  operations  on  the  McDonald 
Tract? 

The  Court:     As  of  what  time? 

Q.  (By  Mr.  Livingston) :  As  of  the  period  from 
the  date  of  the  acquisition  [46]  of  the  shares  of 
stock  by  the  two  companies  which — or  their  pre- 
decessors which,  I  believe,  was  in  1934,  1934  until 
tlie  date  upon  wliicli  Weyl-Zuckerman  and  Com- 
])any  purchased  the  one  half — one  half  of  the  shares 
fi'oni  Holly  Sugar  Cory)oration  in  19 — on  March 
13th,  1946,  which  is  the  period  of  approximately 
twelve  years? 

A.  Well,  in  a  general  way,  they  were  very  good 
u.p  until  some  time  in  1938  when  McDonald  Island 
Fai-ms,   Ltd.   was  in  some  financial   difficulty  and 
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was  making  its  financial  arrangements  for  the  fol- 
lowing year. 

Mr.  Rapetti,  who  was  th(^  manager  of  Holly  Sugar 
Company  and  with  whom  Weyl-Zuckerman  and 
Company  had  had  all  their  dealing,  was  in  Honolulu 
at  the  time  and  we  had  to  deal  with  some*  other 
meml^ers  of  the  company  and  we  were  given  very 
cavalier  treatment.  They  made  it  very  difficult  for 
us  to  secure  financing,  they  threw  a  lot  of  difficulties 
in  our  way  and  that  was  not  rectific^d  until  Mr. 
Rapetti  returned  and  again  took  over  the  connec- 
tions that  we  had  with  them. 

I  would  say  that  from  about  1939  u]^  until  1941 
or  so  they  were  good  relations  with  Holly  Sugar 
Company  and  continued  that  way  up  until  the  time 
that  Mr.  Rapetti  resigned  from  the  Holly  Sugar 
Corporation.  After  that  time  our  relations  with  the 
Holly  Sugar  Company  \ver(^  very  strained.  They 
wanted  to  plant  sugar  beets;  we  wanted  to  plant 
potatoes.  They  wanted  to  do  many  things  which  we 
did  not  w^ant  to  do,  and  we  had  lots  [47]  of  argu- 
ments and  ultimately  culminated  in  a  complete  stale- 
mate wher(^  w(»  were  unable  to  elect  a  board  of 
directors  in,  T  believe,  T  think  that  year  was — w(^ll, 
T  can't  rcMiK^nber  whether  it  was  '43  or  '44. 

Q.  You  mentioned  in  one  year  you  were  having 
a  little  difficulty  in  financing  McDonald? 

A.     That  is  correct. 

Q.  And  a  little  while  ago  you  told  us  McDonald's 
history  in  credit  standing  was  better  than  Zuck- 
erman's.  A.     That  is  correct. 
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Q.  Can  you  ex})lain  tlie  apparent  conflict  in  those 
two  statements  ? 

A.  Well,  only  that  it  took  the  cooperation  of  the 
two  companies  in  this  year  1938,  when  we  had  had 
closest — my  recollection  is  again,  this  is  eighteen 
years  ago,  that  Weyl-Zuckerman  and  Company  and 
Holly  Sugar  Company  were  called  upon  that  year 
by  the  Citizens  Bank  with  w^iom  w^e  w^ere  dealing, 
to  guarantee  the  borrowings  of  McDonald  Island 
Farms,  Ltd.,  in  order  to  get  the  money  to  plant 
their  crops  and  that  Weyl-Zuckerman  and  Com- 
l)any  was  willing  to  guarantee  this  loan  and  that  the 
Holly  Sugar  Corporation  w^as  keeping  a  second  deed 
of  trust  on  the  property  in  return  for  their  guar- 
antee on  the  note  and  also  a  bonus  payment  of 
$10,000  and  that  we  called  difficulties. 

Q.  Is  it  a  fact,  then,  that  this  w^as  only  a  tem- 
porary [48]  situation?  A.     Yes. 

Q.     As  far  as  McDonald A.     Yes,  sir. 

Q.     Farms,  Ltd.  was  concerned? 

A.     Yes,  sir. 

Q.  Well,  your  last  testimony  raised  another 
])oint  that  I  think  I  would  like  to  clarify.  That  is, 
you  speak  of  borrowing  the  money  for  crops.  Will 
you  kindly  explain  w^hether  in  the  farming  industry 
tliat  is  a  customary  financial  operation? 

A.  Well,  yes,  it  is.  Under  large-scale  farming 
where  all  of  your  money  goes  into  the  ground  in 
springtime  and  stays  there  until  the  fall  when  the 
harvest  begins,  it  is  customary  all  over  the  West 
witli  large  and  small  farming  operations  to  borrow 
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the  amount  of  money  that  you   need  during   that 

period  from  a  hank. 

Q.     In  other  words,  it  is 

A.  Most  eom])anies  do  not  have  enone:h  working 
capital  to  earry  them  through  the  year  without 
any  borrowing. 

Mr.  Livingston:     That  is  what  I  had  in  mind. 

Your  Honor,  I  see  it  is  after  12,  and  would  this 
be  a  convenient  time  for  a  recess  or  shall  we  go 
ahead? 

The  Court:  Do  you  wish  the  noon  recess  at  this 
time? 

Mr.  Livingston:  I  would  suggest  that,  because 
l)y  [49]  this  time  that  stipulation  should  be  ready 
and  I  think  we  should  discuss — examine  it,  at  least, 
before  we  leave  the  building. 

Mr.  Nyquist:  I  would  think,  your  Honor,  it 
might  be  another  half  liour  before  that  might  ))e 
ready.  It  is  about  a  four-]nxge  typing  job.  T  think 
i  r  we  could  go  on  for  another  half -hour  our  stipula- 
tion would  be  in  shape. 

Th(^  Court:     Off  the  record. 
(Discussion  off  the  record.) 

The  Court :  I  think  I  will  call  a  noon  recess  until 
a  (piarter  to  2. 

(Whereu|>on,    at    12:15    ]).m.,    a    i'chh^ss    was 
taken  until  1:45  p.m.  of  the  same  day.)   [50] 

Mr.  Nyquist:  Your  Honor,  before  the  examina- 
tion of  tlu^  witness  resumes,  T  would  like,  at  this 
time,  to  offei*  a  stipulation  of  facts  together  with 
the  two  returns  that  are  attached  as  exhibits  thereto. 
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The  Court:  The  stipukition  and  exhibits  will  be 
received. 

Whereupon,  elolni  Zuekc^rnian  resumed  his  testi- 
mony as  follows: 

Direct  Examination — (Resimied) 

Q.  (By  Mr.  Livingston) :  Directing  your  atten- 
tion, Mr.  Zuckerman,  to  the  dividend  which  was  de- 
clared from  McDonald  Island  Farms,  Ltd.,  with 
res])ect  to  the  surface  rights,  will  you  state  whether 
Holly  Sugar  Corporation  or  Weyl-Zuckerman  and 
Company  demanded  that  declaration  of  dividend? 

A.     It  was  Holly  Sugar  Company. 

Q.  And  will  you  state  what  steps  were  taken  by 
Weyl-Zuckerman  and  Company  to  protect  itself 
against  the  possible  unfavorable  consequences  of  the 
declaration  of  that  dividend'? 

A.  Well,  as  a  condition  to  agreeing  to  the  dec- 
laration of  the  dividend  the  Weyl-Zuckerman  Com- 
])any  representatives  on  the  McDonald  Island 
Farms,  Ltd.  board  of  directors  would  not  agree  to 
the  declaration  of  the  dividend  until  the  Holly 
Sugar  Company  had  given  to  Weyl-Zuckerman  and 
Company  an  option  [51]  to  purchase  the  lien  cov- 
ered by  that  dividend. 

Q.  What  was  the  situation  with  respect  to  the 
declaration  of  dividend  or  the  proposed  declaration 
of  dividend  of  mineral  rights  under  the  McDonald 
Tract?  Who  was  the  one  that  urged  that? 

The  Court:     Now,  there,  just  a  moment.  There 
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liavc  h('(']i  sevt^i'al  dividc^ids  iiivolved  in  this  matter 

and  I  would  like 

Mr.  Li\  inc^ston:    You  are  right. 

Tlic  Couit:  Just  a  moment.  I  would  like  the 
record  to  ])e  perfectly  clear  as  to  just  what  the 
testimony  is  a])out.  Now,  when  you  spoke  of  Holly, 
of  the  demands  of  Holly,  were  you  speaking  of  the 
dividend  of  August  11,  1943,  the  one  that  is  dealt 
with  in  ])aragraph  V  of  the  stipulation? 

]\rr.  Livingston:    Of  the  surface  rights. 

The  Witness:     Yes,  sir. 

The  Court:  That  is  not  the  dividend  that  is 
before  us  in  tliis  litigation,  though? 

Mr.  I^ivingston:    No,  your  Honor. 

The  Court:  That  is  a  dividend  that  took  place 
thr(H^  years  earlier? 

Tlie  Witness:    That  is  correct. 

Th(^  Court:  What  has  that  got  to  do  with  this 
case? 

Mr.  Livingston:  It  has  this  to  do  with  it,  if  your 
Honor  ])lease,  I  deem  it  is  valuable  for  me  to  show 
that  good  [52]  faith  of  these  transactions  from 
tluMr  \-ery  inception.  In  other  words,  I  want  to  show 
that  this  is  a  genuine  business  transaction  that  was 
responsible*  for  the  condition  that  prevailed  when 
we  I'caclied  1946.  It  may  be  somewhat 

The  Court:    Well,  you  go  ahead. 

Mr.  Livingston:  Yes.  Let's  see,  withdraw  that 
Inst  (juestion.  Your  Honor's  criticism  is  sound. 

The  Court:  Well,  I  was  just  inquiring,  I  am  not 
criticizing. 
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Mr.  Tvivino-ston :  Well,  the  inquiry  is  correct  be- 
cause 1  had  not  identified  it. 

I  am  talking-  now  of  the  dividend  of  mineral 
rights  on  the  McDonald  Tract  that  was  made  one- 
half  to  the  Holly  Sugar  Corporation  and  one-half 
to  Weyl-Zuckerman  and  Company,  and  for  your 
Honor's  information,  that  appears  in  paragraph  VI 
of  the  stipulation,  the  transaction  is  under  date  of 
March  13th,  1946,  and  I  will  ask  the  same  question 
about  that  dividend. 

Q.  (By  Mr.  Livingston)  :  Who  was  it  that  in- 
sisted upon  it? 

A.  It  was  the  Holly  Sugar  representatives  on 
tlie  McDonald  board  of  directors. 

Mr.  Livingston:  Now,  if  your  Honor  please,  I 
would  like  to  introduce  in  evidence,  but  I  think  we 
can  simplify  the  matter  for  the  purpose  of  the  rec- 
ord, the  minutes  of  McDonald  Island  Farms,  insofar 
as  they  disclose  the  development  [53]  of  the  trans- 
actions which  eventually  led  to  the  declaration  of 
the  mineral  right  dividend.  In  other  words,  I  don't 
want  to  have  this  e^ddence  depend  solely  upon  the 
testimony  of  a  witness.  The  record  itself  demon- 
strat(^s  these  facts  UY)on  which  I  rely,  and  I  have 
shown  these  to  Mr.  Nyquist,  and  I  think  if  we  can 
simply  read  into  the  record  certain  portions  of  the 
minutes  it  will  suffice. 

Now,  my  suggestion  is  that  we  begin  with  the 
minutes  of  January  22nd,  1946,  of  the  board  of 
directors  of  McDonald  Island  Farms,  Ltd.,  and  I 
read  the  following : 
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Tlu'  Court:  Well,  wait  a  minute,  before  you  do 
tJKil,  is  thci'c  any  objection  on  the  part  of  the  Gov- 
ernnu  lit  to  inchuling  portions  of  the  minutes  in  the 
I'ecord  here  ? 

'Mr,  Nyquist:  Well,  your  Honor,  here  I  o])ject 
to  tlie  time  tliat  is  being  consumed  by  a  lot  of  baek- 
grouiul  material  here  that  isn't  really  in  contro- 
versy. The  facts  of  the  dividend  and  the  subsequent 
o})tion  are  stii)ulated  and  this  witness  has  testified 
and  tliis  is  cumulative  on  a  point  that  really  doesn't 
seem  to  be  in  dispute. 

Mr.  Livingston:  I  think  counsel  overlooks  one 
aspect  of  it. 

The  Court:  Well,  apart  from  your  position  that 
it  is  cumulative,  is  there  any  other  objection  to  it? 

Mr.  Nyquist:  No  objection  to  the  minutes,  your 
Honor.  [54] 

The  Court:  Then  why  don't  you  present  the 
minutes  in  evidence  rather  than  read  them  into  the 
record  ? 

ATr.  Livin2,'ston:  TIkmi  it  isn't  necessary  that  the 
record 

The  Court:  We  can't,  as  a  practical  matter.  If 
you  luai'k  the  ])ortions  you  want  in,  I  think  we  can 
have  the  Reporter  incorporate  them  in  the  tran- 
scri])t. 

Mr.  Livingston:  That  is  what  I  was  about  to  sug- 
gest. T  didn't  want  to  read  the  entire  paragraph  but 
merely  to  identify  the  particular  paragraph  on  the 
page  on  which  it  appears. 

Mr.  Nyquist:    Your  Honor,  I  will  sti])ulate  that 
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if  he  turns  the  minute  book  over  to  the  Reporter 
that  there  may  be  incorporated  in  the  transcript 
the  indicated  paragraphs  from  the  minutes  of  the 
pai-ticular  meeting  that  we  are  referring  to  here. 

The  Court :  Well,  under  those  circumstances  there 
may  be  inserted  in  the  transcript,  at  this  point, 
those  portions  of  the  minute  book  which  counsel  for 
Petitioner  will  identify  and  make  available  to  the 
Reporter. 

Mr.  Nyquist:  I  request  that  he  identify  them 
by  date,  at  the  present  time. 

The  Court:    Will  you  so  identify  them? 

Mr.  Livingston:    Minutes  of  the  meeting  of  Jan- 
uary 22nd,   1946,  those  paragraphs   appearing  on 
page  45  of  the  [55]  record,  paragraphs  2,  3,  4,  and  5: 
(Whereupon  the  following  was  copied  into 
the  record  as  though  read.) 

"The  President  thereupon  called  for  a  discussion 
of  the  second  request  made  by  Shareholder  Holly 
Sugar  Corporation  at  said  annual  meeting  of  the 
Shareholders,  held  on  January  21,  1946,  that  there 
be  declared  a  dividend  in  kind  of  the  mineral  rights 
and  royalties  owned  by  the  coiT^oration  on  McDon- 
ald Island  in  San  Joaquin  County,  California. 
After  discussion  by  the  Directors,  the  following 
Resolution,  proposed  by  Director  M.  Zuckerman, 
was  unanimously  adopted: 

"'Whereas  Shareholder  Holly  Sugar  Corpora- 
tion, at  the  regular  meeting  of  the  shareholders 
held  on  Januaiy  21,  1946  at  the  office  of  this  cor- 
poration,  requested  that  this  Board  of  Directors 
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declare  a  dividend  in  kind  to  the  shareholders  of 
the  corporation  of  the  niineial  rights  and  royalties 
owned  by  the  corporation  on  INIcDonald  Island  in 
San  Joaquin  County,  California,  and 

^*  ^Whereas  this  Board  of  Directoi-s  has  fully 
considered  such  request  of  said  shareholder,  and 
believes  that  a  dividend  in  kind  at  this  time  of  the 
mineral  rights  and  royalties  might  not  be  for  the 
best  interests  of  the  corporation  and  its  share- 
holders, [56] 

"  *Now,  therefore,  be  it  resolved,  that  no  action 
be  taken  at  this  time  with  reference  to  said  request 
of  Shareholder  Holly  Sugar  Corporation  for  a  divi- 
dend in  kind  of  the  mineral  rights  and  royalties 
owned  by  the  corporation  on  McDonald  Island  in 
San  Joaquin  County,  California,  and  that  the  same 
be  retained  hy  the  corporation  until  such  tiuK^  in 
the  future  when  this  Board  of  Directors  may  deem 
it  advantageous  and  for  tlie  ])est  interests  of  th(* 
corporation  and  its  shareholders  tliat  such  dividend 
be  declared'." 

Mimites  of  the  meeting  of  Marcli  8tli,  194(i,  the 
portion  of  those  minutes  appearing  on  page  53, 
paragi-aph  5: 

(Whereupon   the   following  was  copicnl   into 
tli(^  iTCord  as  though  read.) 

**The  President  then  infonned  tlie  Directors  tliat 
Shareholder  Holly  Sugar  Corporation,  had  again 
requested  of  the  Directors  that  a  dividend  in  kind 
to  the  shareholders,  be  declared  out  of  thc^  earncnl 
surphis  of  the  corporation,  consisting  of  the  min- 
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orals,  mineral  ris^hts,  royalties  and  royalty  rio:lits 
o\Mied  by  the  corporation  on  the  McDonald  Tract, 
McDonald  Island,  San  Joaquin  County,  California, 
and  that  if  such  a  dividend  in  kind  were  to  l)e  de- 
clared by  the  Directors  of  this  corporation,  the 
same  might  be  subject  to  the  Corporate  Securities 
Act  of  the  State  of  California  and  require  a  Permit 
from  the  [57]  Commissioner  of  Corporations  of  the 
State  of  California.  Upon  motion  of  E.  L.  Dana, 
seconded  by  W.  H.  Ziegler  and  imanimously  car- 
ried, the  following  Resolution  was  adopted,  To-wit:" 

And  finally,  the  minutes  of  March  13th,  1946,  on 
l)age  69,  the  third  paragraph,  beginning  with  the 
words,  *^The  President  thereupon  announced  *  *  *" 
and  the  fourth  paragraph: 

(Whereupon  the  following  was  copied  into 
the  record  as  though  read.) 

"The  President  thereupon  announced  that  share- 
holder. Holly  Sugar  Corporation,  had  renewed  its 
request  to  this  Board  of  Directors,  originally  made 
on  January  21,  1946,  that  there  be  declared  a  divi- 
dend in  kind  of  the  minerals,  mineral  substances, 
mineral  interests,  ores,  oil,  gas,  asphaltum  and  other 
hydrocarbons  on  McDonald  Tract,  McDonald  Is- 
land, San  Joaquin  County,  California,  and  royalties, 
royalty  rights  and  proceeds  therefrom,  including 
rights,  interests  and  estates,  under  and  by  virtue 
of  a  Lease  and  supplemental  Agreements  hereto- 
fore executed  by  this  corporation  with  The  Stan- 
dard Oil  Com])any  of  California,  a  corporation. 

"The  President  then  advised  the  Directors  that 
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pursuant  to  the  Resohition  of  this  Board  of  Direc- 
tors, duly  passed  at  a  special  meeting  of  the  8th 
day  of  March,  1946,  the  President  and  Secretary 
had  caused  to  ])e  filed  [58]  with  the  Commissioner 
of  Corporations  of  the  State  of  California  an  A])pli- 
cation  for  a  Peraiit  to  declare  such  dividend  in 
kind  of  said  minerals,  mineral  ri.c:hts  and  royalties, 
and  that  on  the  11th  day  of  March,  1946,  a  Permit 
a])provin,i;'  such  dividend  in  kind  was  issued  by 
said  Corporation  Commissioner." 

Mr.  Livingston:  That  is  all  I  wdll  ])ut  in.  I  will 
put  in  some  pages  here  so  we  can  identify  it  easily. 
Now,  I  offer  in  evidence,  if  the  Coui-t  please,  the 
deed  of  trust 

Mr.  Nyquist:     Wait  a  minute. 

Mr. Livingston :  Pardon  in(\  Did  you  want  to  say 
something? 

Mr.  Nyquist:  I  just  wanted  to  check  on  tliat 
last  page  you  identified  here.  I  presume  that  I'e- 
lates  solely  to  the  dividend  in  kind,  is  that  correct? 

Mr.  Livingston :     Yes. 

Mr.  Nyquist:     Very  well. 

Ml*.  Li  \i  Huston :  TIk^  d(MMl  of  trust  dat(Ml  May  20, 
1946,  the  McDonald  Island  Farms,  Ltd.  to  Cori)ora- 
tiou  of  America,  Trustee,  and  Bank  of  America  Na- 
tional Tnist  and  Savings  Association  as  beneficiary. 
Counsel  has  seen  this  and  has  agreed  that  T  may 
use  it.  And,  in  connection  with  that 

The  Court:     Just  a  moment. 

Mr.  Liviimstoii :     i  beg  your  ])ai'don  .^  [59] 
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Mr.  Xyciuist:    No  objection  to  that,  your  Honor. 

The  Court:     Be  admitted. 

The  Clerk:     No.  3. 

Mr.  Livingston:  And  in  connection  with  that,  a 
letter  signed  by  McDonald  Island  Faniis,  Ltd.,  dated 
June  15th,  1946,  addressed  to  the  Bank  of  Amei-ica 
showing  the  acceptance  by  the  Vice  President  of 
the  Bank  of  America.  That  likewise  has  been  ex- 
hil)ited  to  counsel. 

Mr.  Nyquist:     No  objection,  your  Honor. 

The  Court:     Be  admitted. 

The  Clerk:     Exhibit  4. 

(The  deed  and  letter  were  marked  and  re- 
ceived in  evidence  as  Protestant's  Exliibits  Nos. 
3  and  4.) 

The  Court:  Now,  what  property  is  covered  by 
Exhibit  3? 

Mr.  Livingston:     Exhibit  3  covers 

The  Court:     In  your  view? 

Mr.  Livingston:     Beg  pardon? 

The  Court:     In  your  view? 

Mr.  Livingston:  It  covers  all  of  the  surface 
riG:hts  of  the  McDonald  Tract,  all  of  the  surface 
rights  of  Henning  Tract.  Your  Honor  vrill  find 

Tlie  Court:     Any  subsurface  rights? 

Mr.  Livingston:  None  at  all,  your  Honor.  Your 
Honor  will  find  they  are  specifically  exce]^ted. 

Q.  (By  Mr.  Livingston) :  Now,  referring  to  the 
subject  matter  of  the  Court's  [60]  last  comment, 
inquiry,  will  you  explain  the  facts  w^ith  respect  to 
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the  exchision  of  the  mineral  ri^^hts  from  the  deed 

of  tnist? 

Mr.  Nyquist:  Your  Honor,  I  request  that  that 
question  ])e  clarified,  "Will  you  explain  the  facts." 
If  he  is  to  state  the  facts 

Q.     (By  Mr.  Livingston) :  All  right,  state  the 


Mr.  Nyquist:  I  don't  know  what  he  means  by 
way  of  explanation  of  facts. 

Mr.  Livingston:     Withdraw  that  (piestion. 

Q.  (By  Mr.  Livingston) :  State  what  facts 
there  were  at  the  time  of  that  transaction  leading 
up  to  the  exclusion  of  the  mineral  rights  from  the 
deed  of  trust? 

A.  Well,  this  deed  of  trust  was  given  by  Mc- 
Donald Island  Farms,  Ltd.,  who  did  not  own  the 
mineral  rights  to  the  McDonald  Tract.  They  spe- 
cifically excluded  the  mineral  rights  which  under- 
lay the  Henning  Tract,  even  though  they  owned 
them,  because  that  was  the  condition  undcM-  which 
the  loan  arrangement  with  the  Bank  of  America 
had  been  made. 

Q.  And  what,  if  any,  were  the  reasons  for  ar- 
raiiging  that  the  mineral  rights  on  the  Henning 
Tract  were  not  to  be  transferred  in  trust  as  security 
for  this  Bank  of  America  loan? 

Mr.  Nyquist:  I  ask  that  we  again  specify  whose 
[61]  reasons? 

Q.  (By  Mr.  Livingston)  :  The  reasons  of  the 
cor])oration  that  is  involved.  That  is,  McDonald 
Island  Farms. 

A.     Thev  wanted  the  income. 
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Q.  What  do  you  mean  by  that,  "they  wanted 
the  income?'' 

A.  From  the  gas,  oil  there  that  was  going  to  b(^ 
produced.  There  w^as  income  coming  from  it  and 
they  wanted  the  income. 

Q.  Now,  in  the  month  of  June,  1946,  were  there 
any  conversations  with  the  Standard  Oil  Company 
or  any  representative  of  the  Standard  Oil  Com- 
pany or  the  Pacific  Oil  Company  or  any  represen- 
tative of  the  Pacific  Oil  Company  with  respect  to 
a  sale  of  mineral  rights? 

A.     There  were  none  by  us. 

Q.  And  had  there,  at  any  time  piior  to  that, 
l)een  a — Strike  that,  please. 

Was  there  a  conversation  in  November,  1945,  on 
that  subject?  A.     Yes. 

Q.  Was  there  any  conversation  at  any  time  after 
November,  1945  on  that  subject  and  prior  to  June 
27th,  1946  ?  A.     No,  sir. 

Q.  And  will  you  state  what  was  said  in  the  con- 
versation of  November,  1945,  in  substance?  [62] 

A.  Well,  to  the  best  of  my  recollection,  Mr. 
Schroeder. 

Q.     Who  is  Mr.  Schroeder? 

A.  Head  of  the  Land  and  Lease  Department  of 
the  Standard  Oil  Company,  made  an  offer  to  either 
my  father  or  me  or  both  of  us,  I  can't  rememl)er 
which,  in  which  he  said  that  they  would  be  willing 
to  purchase  the  entire  rights,  mineral  rights,  that 
is  both  under  the  Henning  Tract  lease  and  the  Mc- 
Donald lease  in  the  amount  of  $500,000. 
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Q.     And  what  answer  was  ^ven  to  that? 

A.  ^\v  told  him  that  we  did  not  owtl  the  mineral 
rig'hts  in  tlieir  entirety,  and  if  we  did  we  wouldn't 
want  to  sell  them. 

Q.  Now,  was  there  a  conversation  on  the  sub- 
ject of  puvcliasinc^  the  mineral  rio^hts  after  June 
27th,  1946? 

A.  AVell,  T  don't  know  of  any.  I  understand 
there  was,  but  I  wasn't  a  part  of  tlu^m. 

Q.  At  all  events,  will  you  state  what  was  the 
situation  ])etw(HMi  the  Standard  Oil  Company  and 
McDonald  Island  Farms,  Ltd.  and  Weyl-Zucker- 
man  and  Company  in  the  months  of  June,  July, 
and  Auo'ust,  1946? 

A.  Well,  there  was  a  condition  of  extreme  en- 
mity. 

Q.  Will  you  explain — give  us  the  facts  in  that 
regard,  please? 

A.  Yes.  The  percentage  of  the  production  from 
the  entire  McDonald  gas  field  that  was  being  paid 
was  being  paid  [63]  under  what  the  Standard  Oil 
Company  calls  a  rateable  tax  plan. 

I  would  lik{^  to  explain,  for  the  purpose  of  clar- 
ity, that  in  this  gas  field  there  were  other  j)eo])le, 
propei-ty  involved  than  McDonald  Island  Farms 
and  Weyl-Zuckerman  and  Company.  Thvvv  were 
two  leases,  the  Mayberri  and  the  Ilden  lease. 

Q.  Well,  clarify  that  even  further,  if  you  don't 
mind.  Ex])lain  what  you  mean  by  a  gas  field  and 
the  ])articipation  of  these  four  different  entities  in 
the  production  of  that  field? 
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A.  Well,  I  am  no  geologist,  but  the  entire  area 
there  from  which  g'as  was  being  produced  was  called 
tlie  McDonald  Gas  Field  or  the  McDonald  Field. 
Part  of  that,  according  to  the  Standard  Oil,  under- 
lay the  McDonald  Tract,  part  of  it  underlay  Hen- 
ning  Tract,  part,  of  it  underlay  Wiskey  Slough,  and 
paii:  of  it  underlay  the  land  of  the  property  held 
under  the  Mayberri  and  the  Ilden  community  lease 
and  they  were  producing  wells  under  each  of  these 
properties  and  the  Standard  Oil  agreed  to  pay  each 
person  their  fair  and  equitable  share. 

Q.  You  say  they  were  producing  wells  on  each 
of  these  four  parcels? 

A.    Yes,  sir. 

Q.  Were  those  producing  wells  drawing  oif  gas 
that  was  held  in  common  under  all  four  pieces  of 
property?  A.     Yes.  [64] 

Q.  Then  the  problem,  as  I  understand  it,  was 
— correct  me  if  I  am  wrong — to  determine  the  cor- 
rect allotment  to  be  paid  for  the  four  different  land 
owners  for  gas  that  was  so  produced? 

A.     That  is  correct. 

Q.     Go  on. 

A.  That  they  did  imder  what  they  called  the 
rateable  tax  plan  and  at  the  inception  of  the  pro- 
duction of  the  field,  which  was  in  '37  or  '38,  they 
assigned  a  certain  percentage  of  this  income  to 
Weyl-Zuckerman  and  Comy)any,  a  certain  percent- 
age to  McDonald,  and  a  certain  percentage  to  May- 
beiTi,  and  a  certain  percentage  to  Ilden. 

After  that  time  they  steadily  diminished  the  per- 


86  Weyl-Zuckerman  dc  Companij  vs. 

(Testimony  of  John  Zuckcrman.) 
centage  paid  to  Weyl-Zuckemian  and  Com})any  and 
increased  the  percentage,  at  various  times,  paid  to 
either  Mayl)erri  and  Ilden.  Weyl-Zuckerman  and 
Company  objected  strenously  to  that  throughout  hc- 
cause  it  was  under  a  very  nebulous  plan.  It  was 
based  on  two  things.  One,  as  I  have  stated,  with 
relation  to  the  area  underlying  the  properties,  the 
other  with  what  they  called  a  ])roductivity  or  the 
producibility  of  the  wells.  That,  I  have  no  concep- 
tion of  what  that  means,  but  those  werc^  the  fac- 
tors that  they  said  were  involved. 

Consequently,  whereas  they  started  off  ])aying 
Weyl-Zuckerman  and  Company  a  twenty-four  and 
some  fi'action — may  I  refer  to  some  papers  T  have 
here,  your  Honor,  that  have  [65]  these  particular 
figures  ? 

The  Court:     You  may  refresh  3^our  recollection. 

Mr.  Nyquist:  Your  Honor,  if  it  will  liel])  to 
expedite  this,  I  will  stipulate  there  was  a  dis])ut(^ 
between  petitioner  and  Standard  Oil  a])out  tlu^ 
allocation  of  gas  to  be  taken  from  tliosc^  vari(Mis 
stations. 

Mr.  Livingston:  I  accept  tlu^  sti])ulation  as  to 
that. 

Now,  ih(Mi,  is  counsel  willing  to  sti])ulnt(^  as  to 
a]ioth(M'  source  of  controversy  ])etwe(^n  tlu^  Stan- 
dard Oil  Company  and  Weyl-Zuckerman  and  Com- 
pany and  also  ^rcDonald  Island  Fanns  which 
involved  the  obligation  of  the  Standard  Oil  Com- 
pany to  drill  offset  w(>11s?  Are  you  in  a  ])osition  to 
stipulate  on  that? 
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Mr.  Nyqnist:  Yes,  there  was  a  dispute  there.  I 
will  so  stipulate. 

Mr.  Livingston:  And  the  fact  is — Let's  see  if 
the  stipulation  encompasses 

The  Court:  Have  you  fixed  the  time  of  this  so- 
called  dispute? 

Mr.  Livingston:  Will  you  help  us  in  that  respect? 

The  Witness:  This  was  continuously,  but  more 
particularly  in  '46  when  we  were  threatening  to 
sue  the  Standard  Oil  Company. 

Mr.  Livingston:  All  right,  and  then  let  us  [66] 
stipulate,  if  we  may,  that  this  controversy  existed 
in  the  year  1946,  controversy  being  that  the  Stan- 
dard Oil  Company  had  drilled  on  the  Mayberri 
property,  what  was  known  as  Mayberri  Well  No.  2. 

Mr.  Nyquist:  I  am  not  prepared  to  stipulate  to 
all  of  these  details.  I  am  just  stipulating  that  there 
was  a  dispute  that  gives  you  your  backgroimd, 
doesn't  it? 

Mr.  Livingston:     It  does,  and  I  appreciate^  it. 

Q.  (By  Mr.  Livingston) :  Isn't  it  a  fact  that 
tlio  Standard  Oil  Company  had  drilled  a  well  on 
th(^  Mayberii  property  which  is  known  as  Mayberri 
No.  2?  A.    Yes. 

Q.  All  right.  Now,  w^hat  was  the  location  of  that 
well  with  respect  to  the  property  line? 

A.  It  was  so  close  to  the  property  line  that  we 
felt  that  there  was  an  offset  well  should  be  drilled, 
coi-tainly  on  the  McDonald  Tract  and  possibly  on 
the  Henning  Tract. 
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Q.  And  did  you  make  those  representations  to 
the  Standard  Oil  Company?  A.     Yes,  sir. 

Q.  What  did  the  Standard  Oil  Company  do 
about  it? 

A.  Well,  they  returned  me  a  map,  Mr.  Schroeder 
as^ain  sent  me  a  letter  saying  that  this  map  repre- 
sented the  distances  and  he  showed  on  the  ma])  that 
the  Mayberri  well  was  800  feet  [67]  from  the  near- 
est boundary  of  the  McDonald  propei-fy  and  1400 
feet  from  the  nearest  boundary  of  the  Hemline- 
property;  also  hired  an  independent  engineer  and 
had  him  make  sur^^eys  and  found  these  distances 
were  much  less,  and  at  that  time,  which  T  think  was 
August  or  September  or  October  of  1946,  we  began 
to  prepare  a  case  to  sue  the  Standai-d  Oil  Company 
to  force  them  to  live  up  to  their  contractural  ohh- 
gations. 

Q.  And  specifically,  to  drive  an  offset  w(^ll 
where?  A.     On  the  McDonald  Tract. 

Q.     Yes. 

Tho  Coui^t:  And  will  you  fix  the  time  again, 
please,  for  that? 

The  Witness:  Well,  sir,  it  was  in  August  or  Se]v 
tember  or  October  of  1946  and  T  think  it  was  in  all 
of  th()S(^  months:  by  which  T  mean  T  was  conCcr- 
v\uz  with  attorneys,  T  was  having  mc^nsuriMnents 
made,  1  was  doing  a  great  number  of  things  that 
recpiircd  time  during  those  three  or  four  months, 
and  some  of  the  communication  about  the  distances 
took  place  as  early  as,  I  believe,  April  of  1946. 

Q.     (By  Mr.  Livingston):     Now,  thru,  was  th(^7(' 
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an  offer  made  or  a  conversation  in  the  month  of 
December,  1946,  on  the  subject  of  the  ])rospective 
lawsuit  and  of  the  possibility  of  a  sale  to  avoid  a 
lawsuit?  A.     Yes.  [68] 

Q.     And  who  participated  in  that  conversation? 

A.     George  Schroeder  and  I. 

Q.  And  can  you  recall  where  that  conversation 
took  place? 

A.  In  Mr.  Schroeder's  office  in  the  Standard  Oil 
Building,  in  8an  Francisco. 

Q.  Xow,  can  you  give  us  the  substance  of  the 
conversation  insofar  as  it  related  to  this  prospec- 
tive lawsuit  and  the  possibility  of  sale? 

A.  The  only  substance  that  I  can  remem])er  is 
that  I  told  him  that  we  would  rather  settle  the  mat- 
ter amicably  rather  than  go  to  the  expense  and  the 
trou])le  and  l)other  of  a  lawsuit. 

Q.     And  what  did  he  say? 

A.  He  then  suggested  that  they  might  talk  pur- 
chase of  the  entire  field.  I  said  that  that  would  be 
perfectly  satisfactory,  and  then  he  said  that  they 
would  not  now  offer  $500,000,  that  they  had  offered 
it  the  previous  November  because  there  had  been 
royalties  paid  in  the  intenm,  and  I  said  that  500,- 
000  was  way  too  low,  anyway,  and  that  it  should 
])e  raised,  and  he  said  to  how  much,  and  I  said, 
$650,000,  and  he  said  that  he  would  take  the  mat- 
ter up  with  his  superiors  on  that  basis,  $650,000 
for  the  entire  field  that  underlay  McDonald  Island. 
That  is  both  the  McDonald  Tract  and  the  Henning 
Tract. 
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In  other  words,  it  would  be  a  himp  sum  purchase 
so  there  were  other  thin2:s  discussed,  I  don't  re- 
meml)er  all  of  them,  ])ut  this  was  the  substance  of 
that  discussion.   [69] 

Tlie  Coui-t:  In  what  capacity  were  you  negotiat- 
ing: with  Mr.  Schroeder? 

The  AVitness:  Well,  the  representative  of  our 
stockholders. 

The  Coiii-t:     By  '*our"  you  mean  whose? 

The  Witness:  I  don't  understand  that  question, 
sir. 

The  Court:  Well,  we  have  got  both  coi'porations 
involved  here.  We  have  got  Weyl-Zuckerman  and 
Company,  we  have  got  McDonald  Island  Farms, 
Ltd. 

The  Witness:  Well,  I  was  Weyl-Zucke7-man  and 
Company's  representative. 

The  Court:  You  were  Weyl-Zuckerman 's?  The 
record  may  show  this,  but  I — it  has  been  shown  in 
testimony,  my  recollection  is  not  very  good  at  this 
point,  but  were  you  an  officer  of  Weyl-Zuckennan 
as  well  as  in  McDonald? 

The  Witness:     I  was  the  manager. 

The  Couii: :     Of  both  of  them  ? 

The  Witness:  I  was  the  president  of  McDonald 
Island  FaiTus  and  the  manager  of — I  did  every- 
thing. I  can't 

Q.  (By  Mr.  Livingston)  :  Well,  the  manager  of 
what  ? 

A.  Weyl-ZuckermaTi  and  also  the  manager  of 
McDonald  Island  Farms. 
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Q.  AVell,  \o  clarify  it  for  the  Coui-t,  let's  analyze 
that  a  little  fni-ther.  [70] 

As  manager  of  the  Weyl-Zuckerman  and  Com- 
])any  you  were  operating  the  Utah  and  Oregon 
fanning  endeavors  of  that  company "? 

A.     Yes,  sir.  Yes,  sir. 

Q.     Is  that  right?  A.     Yes. 

ifr.  Xyquist:  Your  Honor,  this  is  a  point  on 
wliich  I  don't  think  we  should  have  leading  ques- 
tions. 

Mr.  Livingston:  Well,  I  think  it  is  already  in 
e^ndence,  your  Honor.  I  just  want  to  pinpoint  it. 
However,  I  won't  ask  the  leading  questions. 

Q.  (By  Mr.  Livingston)  :  In  your  position  as 
manager  of  McDonald  Island  Farms,  what  were 
you  actually  doing? 

A.     I  was  running  the  company. 

Q.  But  explain  to  the  Court  what  the  company's 
activities  were? 

A.  It  was  farming.  I  was  out  supervising  the 
farming,  the  planting,  the  harvesting  of  the  crops, 
and  everything  that  goes  with  the  6,000  acre  farm- 
in  2:  project. 

Q.     Where? 

A.     In  Stockton  at  McDonald  Island. 

The  Comi::  When  Mr.  Schroeder  dealt  ^vith  you, 
I  take  it  he  understood  you  were  in  a  capacity  one 
way  or  the  other  to  bring  about  a  consummation  of 
the  activities  invohdng  these  |"71]  minei-al  rights 
whether  through  one  corporation  or  through  the 
other? 
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A.  AVcll,  1  did  tell  liini  that  anything,  naturally, 
that  caiuc  up,  I  had  to  refer  to  the  board  of  direc- 
tors who  liad  the  power  to  act,  but  I  was  the  mes- 
senger, at  least. 

Q.  Now,  did  that  conversation  eventuate  into  a 
sale — strike  tliat,   please. 

Was  there  a  su])sequent  conversation  or  informa- 
tion from  the  Standard  Oil  Company  as  to  whe- 
ther this  deal  could  be  made? 

A.    Yes,  sir. 

Q.  Now,  at  that  time  the  mineral — Pardon  me, 
your  Honor. 

At  that  time  the  gas  rights  under  Henning  Tract 
wei-e  owned  by  McDonald  Island  Farms,  Ltd.,  were 
they  not? 

A.     Yes,  sir. 

Q.  And  at  that  time  the  gas  rights  under  the 
McDonald  Tract  were  oAvned  by  Weyl-Zuckerman 
and  Com])any,  is  that  correct? 

A.     Will  you  say  that  again,  please? 

Q.  At  that  time  the  gas  rights  under  McDon- 
ald Tract  were  o\vned  by  Weyl-Zuckennan  and 
Com]^any?  A.     Yes,  sir. 

Q.  Yes.  Now,  in  terms  of  thirteenths,  can  you 
t(^ll  us  what  the  relative  proportion  was  of  the 
rights  under  the  two  [72]  tracts? 

A.  AV(^11,  the  rights  underlaying  the  McDonald 
Tract  were  approximately  8/ll3ths  and  the  rights 
und(u-lying  the  Henning  Tract  were  approximately 
r)/13ths.  That  is,  in  their  relationship  to  each  other. 

Q.     Yes.  Now,  will  you  state  whether  a  dividend 
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of  those  mineral  rights  on  the  Ilemiing  Tract  was 

declared  hy  McDonald  Island  Fanns,  Ltd.  ? 

A.  Yes,  there  was,  in  December,  some  time,  I 
don't  know. 

Q.  And  will  you  state  whether  that  was  done  in 
connection  \\ath  the  prospective  sale  of  those  min- 
eral ri.c:hts  but — those  mineral  rights  to  the  Stan- 
dard Oil  Company  or  its  designee? 

A.  Well,  we  knew  we  were  going  to  sell  at  that 
time. 

Q.  And  had  you,  in  the  meantime,  been  informed 
by  Mr.  Schroeder  that  a  deal  could  be  made  or 
approximated "?  A.     Yes. 

Mr.  Livingston :  I  think  you  asked  us  to  produce 
the  deed  to  the  Pacific  Oil  Company,  Mr.  Nyquist. 

Q.  (By  Mr.  Livingston) :  Now,  I  have  just 
showed  coimsel  a  deed  from  Weyl-Zuckerman  and 
Company  from  Weyl-Zuckerman  —  from — Pardon 
me,  just  a  minute,  if  your  Honor  will  indulge. 

I  have  here  a  deed  from  Weyl-Zuckennan  and 
Company  to  Pacific  Oil  Company  covering  the  min- 
eral rights  that  have  [73]  been  the  subject  of  your 
testimony.  How  does  it  happen  that  the  Pacific  Oil 
Company  was  named  as  the  grantee? 

A.     I  don't  know. 

Q.  I  mean,  were  you  told  anything  on  that  sub- 
ject? 

A.  T  don't  recall  anything.  All  I  know  is  that 
when  the  Standard  Oil  Company  came  to  do  busi- 
ness they  dealt  in  the  name  of  the  Pacific  Oil  Com- 
pany. 
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Q.  That  is  what  I  am  trying  to  develop.  They 
told  you  that  the  ti'ansaetion  would  be  liandled  by 
the  Paeifie  Oil  Coni])any? 

A.     That  is  correct. 

Q.  And  now  will  you  state  the  reasons  why  the 
dividend  was  declared  by  McDonald  Island  Farms 
of  the  mineral  riglits  that  were  uiider  Hennine,* 
Tract? 

Mr.  Nyquist:  Will  you  repeat  that  question, 
please. 

Mr.  Tjivingston :     Mr.  Reporter,  please. 

(Whereupon  the  question  was  read  by  tlu* 
Reporter.) 

A.     This  was  the  dividend  in  December  of  194(S? 

Q.     (By  Mr.  Livingston) :     Yes. 

A.  AYell,  that  was  done,  No.  1,  to  put  all  of  that 
— all  of  the  mineral  rights  into  one  group  so  that 
we  could  transfer  the  title,  so  that — T  say  "we,''  so 
that  Weyl-Zuckermau  and  Com])auy  could  trausfiM- 
tlint  title  to  th(^  Pacific  Oil  Company  as  ouv  unit 
wliicli  the — the  Standard  Oil  Com])auy  had  iiidi- 
cnted  [74]  that  they  were  only  interested  in  buying 
the  entire  gas  i-ights,  and  there  is  a  reason  for  that 
that  T  would  like  to  state,  if  T  might. 

Q.     All  right,  go  ahead. 

A.  They  indicated  at  that  tiuK^  thai  they  had 
somo  intention  of  bringing — I  don't  like  to  further 
complicate^  this,  but  of  bringing  gas  in  from  Texas 
in  a  pipeline,  and  they  wanted  to  store  gas  from 
Texas  under  McDonald  Island.  Therefore,  only  a 
portion  of  t1iat  right  W(Mild  do  th(Mn  no  good.  They 
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had  to  have  the  ability  to  control  that  gas  field  as 
they  saw  fit,  and  they  wanted  the  entire  area  under 
their  control  so  they  could  do  anything  they  pleased 
with  it  without  having  any  stock — stock,  or  land 
or  leaseholder  rights  to 

Q.     Complicated  ?  A.     Complicated. 

The  Court:  Well,  assuming  that  that  is  true,  all 
those  rights  could  have  been  transferred  to  Stan- 
dard by  two  deeds  instead  of  one? 

The  Witness:     Yes. 

Q.  (By  Mr.  Livingston) :  Now,  go  ahead  and 
explain  why  the  McDonald  Island  Farms,  Ltd. 
didn't  make  the  transfer  direct  to  the  Pacific  or 
the  Standard  Oil  Company? 

A.  Well,  one  very  good  reason  we  had  is  we 
didirt  want  to  come  under  the  provisions  of  an 
agreement  that  we  had  with  [75]  the  Bank  of 
America  in  connection  with  our  deed  of  trust. 

Q.     Well,  had  you  —  will  you  explain  that,  please  ? 

A.  Yes.  At  the  time,  I,  as  president  of  McDon- 
ald Island  Farms,  Ltd.,  negotiated  the  loan  from 
the  Bank  of  America  of  $720,000.  It  was  a  ten-year 
loan.  That  is,  it  was  to  be  repaid  in  ten  years.  We 
were  to  pay  an  annual  installment  of  some  $28,000 
on  part  of  the  principal  with  interest  at  the  rate 
of  4%. 

There  was  a  further  agreement  made  that  in  any 
year  where  our  profits,  and  I  say  "our"  meaning 
McDonald  Island  Farms,  Ltd.,  after  taxes  but  X)rior 
to  depreciation  being  taken  off,  exceeded  the  $28,- 
000,  that  they  were  to  receive  each  year,  we  would 
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pay  thorn  35%   of  snoh  pi'ofit  towards  the*  rotiro- 

mont  of  the  bonded  indebtedness. 

PTad  we  done  that 

Q.     ^^Had  we  done  *  *  *''  what? 

A.  Had  we  come  nnder  that — had  we  had — had 
the  sale  of  these  gas  i-ights  been  made  l\v  McDon- 
ald, they  would  have  shown  a  substantial  profit 
which  would  have  been  subject  to  this  ])rovision 
and,  it  is  my  understandinc^  from  our  accountants, 
that  that  would  have  necessitated  the  payment  of 
about  $50,000  to  the  Bank  of  America,  which,  by 
virtue  of  the  dividend  beinc^  in  the  hands  of  Weyl- 
Zuckennan  Company,  was  not  payable. 

Q.  What  was  the  condition  of  AfcDonald  Island 
FaiTns  at  [76]  that  time,  the  financial  position  of 
McDonald  Island  Farms  at  that  time  with  respect 
to  its  ability  to  find  $50,000  in  cash  for  that  ]^ur- 
pose?  A.     Well,  it  was  not  easy  to  find. 

Q.     Did  the  company  have  it  available? 

A.  T  don't  think  so.  T  don't  ivuK^nber.  T  don't 
think  so. 

The  r(Mirt:  You  are  speakinc;  about  tlu^  cash 
availability  prior  to  the  proposed  saU^  to  Staiulnrd 
Oil  or  Pacific  Oil? 

Mr.  I.ivins^ston:  Yes,  your  Honor.  Xow,  the 
next 

The  Court:  It  seems  to  me  the  true  question  is, 
what  would  the  value  be  after  ihv  sal(\  not  b(*for(\ 

Mr.  Ijivin,e:ston :     I  am  about  to  do  that. 

Q.  (By  Mr.  liivinj^ston) :  What  was  done — 
Strike  tbnt,  ]^l(\'is(\ 
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Tlie  j)urchase  ])rico  received  from  tlu^  Standard 
Oil  was  approximately  690,000,  isn't  that  right? 

A.     Yes. 

Q.  That  was  received  by  Weyl-Ziickerman  and 
Company?  A.     Yes. 

Q.     What  was  done  with  that? 

A.     Used  to  pay  debts  with. 

Q.     All  of  it?  A.     Yes.  [77] 

Mr,  Livingston:  I  have  the  record  here,  your 
Honor,  for  the  xiur[iose  of  demonstrating  that  these 
financial  exigencies  existed  and  to  show^  the  dispo- 
sition of  all  this  money  to  support  ]\Ir.  Zuckerman's 
testimony  in  that  respect. 

I  would  like  to  offer  in  evidence 

The  Couii::  But  that  was  money  received  by 
Weyl-Zuckerman  after  the  dividend  had  been  de- 
clared. Now,  if  that  dividend  had  not  been  declared 
and  the  mineral  rights  which  McDonald  held  had 
l)een  sold  directly  to  Standard,  McDonald  would 
have  had  the  proceeds  of  that  sale  ? 

Mr.  Livingston:    That  is  correct.  Not  all  of  it. 

The  Court:  Not  all  of  it,  but  that  portion  of 
the  proceeds  attributable  to  the  mineral  rights  that 
w<'re  in  McDonald  and  that  y)ortion  of  it  would 
have  been  more  than  adequate,  I  take  it,  to  make 
payment  on  principal  to  the  Bank  of  America? 

The  Witness:     That  is  correct. 

Mr.  Livingston:     And 

The  CouT't:  And  ZuckcTinan  would  have  had 
any  interest  in  that? 

Mr.  Livingston:     That  portion,  but  while 
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Thv  ('(Mii't:  Just  a  inimite.  I  am  addrcssin^^  my- 
self to  the  witness.  And — well,  there  would  have 
been  no  i)i'ohl('m  whatever,  then,  would  there? 

The  Witness:  Yes.  Well,  do  you  w^ant  me  to  an- 
swer.^ [78] 

Th(>  Court:     Yes,  I  do. 

The  AVitness:  The  problem  would  have  been  that 
we  would  have  had  to  turn  over  to  the  Bank  of 
America  $50,000  which  Avas  badly  needed  in  onr 
business. 

The  Court:  "We,"  you  are  now  referring  to  Mc- 
Donald? 

The  Witness:     McDonald,  yes,  sir. 

Mr.  Livingston:  Which  w\as  badly  needed  in  the 
bnsiness  ? 

Th(»  Witness:  You  mean  in  McDonald's  business? 

Q.  (]>y  Mr.  Livingston)  :  Yes,  by  virtue  of  this 
defendant  not  coming — or,  I  beg  your  pardon,  of 
the  sale  ])riee  not  coming  to  McDonald,  did  not  be- 
come payabU^  to  the  Bank  of  America? 

Th(^  Court:  Well,  how  was  any  of  that  proceeds 
available  to  McDonald?  I  undei^tood  that  as  a  re- 
sult of  th(*  dividend  McDonald  lost  everything  in 
connection  with  these  mineral  rights? 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Livingston)  :  The  mineral  rights 
went  u])  to 

A.  That  is  right,  and  that  is  w^here  they  were 
needed. 

Thv  Court:  Wc^ll,  you  are  talking  about  the  needs 
of  AVevl-Zuckerman,  not  the  needs  of  McDonald,  or 
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are  you?  You  tell  me  what  you  are  talkini^  a])()ut. 

The  Witness:  I  don't  want  to  a])])ear  stuj)i(l  on 
this,  [79]  hut  there  were  various  intercompany 
(le])ts.  One  company  owed  another.  There  were  ad- 
vances made.  I  can't  say  at  this  moment  what  Mc- 
Donald's debts  were  at  that  time  but  that  was  han- 
dh^l  l\v  another  member  of  our  company. 

Th(>  thino;  that  I  do  know  is  that  that  $50,000 
was  badly  needed  in  our  business  and  w(^  did  not 
want  to  have  it  ,1^0  out  at  that  time.  It  was  needed 
in  IMcDonald,  it  was  needed  in  Weyl-Zuckerman 
and  Company,  it  was  needed  in  all  of  our  operations 
IxTause  1946  had  been  a  very  bad  farm  year. 

Q.  (By  Mr.  Livingston)  :  All  right.  One  thing 
has  been  clarified  and  that  is  that  you  desired  to 
avoid  the  obligation  to  pay  $50,000.  That  is,  Mc- 
Donald's obligation  to  pay  $50,000  to  the  Bank  of 
America  which  would  have  been  due  if  the — if  Mc- 
Donald had  made  the  sale  direct.  That  is  clear,  but 
the  Coui-t  has  another  problem  in  mind.  The  Court 
suggests  that  if  McDonald  had  made  the  sale  Mc- 
Donald would  have  had,  at  least  temporarily  in  its 
l)ossession,  say,  a  couple  of  hundred  thousand  dol- 
lars representing  the  purchase  price  of  the  rights 
tliat  were  under  the  Henning  Tract,  so  T  would  like 
you  to  explain  to  the  Court  why  that  money  was 
needed  and  how  it  would  have  had  to  be  used,  re- 
gardless of  who  the  recipient  was? 

A.     I  don't  think  I   can   answer  that. 

Q.     You  think  Mr.  Von  Husen  can? 

A.     Yes.  [80] 
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Mr.  Livingston:  I  offer  this  in  evidence.  This  is 
the  deed  from  Weyl-Zuckennan  and  Company  to 
Pacific  Oil  Company. 

Mr.  Nyquist:     No  ol)jection. 
The  Court:     Admitted. 
The  Clerk:     Exhibit  5. 

(The  deed  referi-ed  to  was  marked  and  re- 
ceived   in    evidence    as    Protestant's    Exhibit 
No.  5.) 
Mr.  Livingston:     You  may  cross-examine. 

Cross  Examination 

Q.  (By  Mr.  Nyquist) :  Mr.  Zuckemian,  will 
you  please  enumerate  the  different  paii"nershi|)s  and 
entities  that  were  owned  and  held  by  the  Zucker- 
man  family  during  these  years  1946  and  1947? 

Mr.  Livingston:  You  mean  exclusive  of  strangers 
who  ar(»  employees?  Tn  other  words,  you  are  con- 
fining it  to  the  blood  members,  members  of  blood 
of  the  ZuckeiTQan  family? 

Q.  (By  Mr.  Nyquist)  :  Let  us  say  that  we  are 
confining  it  to  members  of  the  Zuckerman  family 
during  this  period? 

A.     Are  you  referring  to  my  family? 

Q.  Let's  clarify  that.  Who  is  Maurice  Zucker- 
man ?  A.     That  is  my  father. 

Q.  Is  he  tJK^  ZuckeiTTian  whose  name  was  used 
in  Weyl-Zuckerman  Incorporated? 

A.     Yes.  [81] 

Q.  And  what  was  his  relationship  to  that  com- 
pany ?  A .     President. 
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Q.  From  its  beginning  througiiout  the  years  in 
controversy  here?  A.     Yes. 

Q.  In  the  period  of  1907  to  194(),  thirty-nine 
years,  and  there  was  another  corporation,  Maurice 
— rather,  M.  Zuckeraian,  Inc.,  was  that  corporation 
also  named  after  your  father  Maurice  Zuckerman"? 

A.    Yes,  sir. 

Q.  And  it  was  a  stockliolder  in  Weyl-Zucker- 
man.  Inc.  ?  A.     Yes,  sir. 

Q.  And  then  who  were  the  officers  of  McDonald 
Island  Farms  in  the  years  1946  and  1947? 

A.  Well,  I  was  president.  This  is  my  recollec- 
tion, I  believe  that  my  father  was  vice  president.  I 
think  Yon  Husen  was  secretary,  that  is — no — well, 
either  he  or  one  of  the  representatives  of  the  Holly 
— no,  that  is  right,  during  '46  and  '47,  that  is  cor- 
rect. 

Q.  And  did  your  father  Maurice  Zuckerman 
take  an  active  part  in  the  management  of  these 
businesses?  A.     Yes. 

Q.  Was  he,  in  fact,  the  dominating  individual 
in  the  management  of  these  businesses  throughout 
this  period? 

A.  I  don't  think  we  had  any  dominating  indi- 
viduals. [82] 

Q.  When  you  testified  on  direct  examination 
about  the  purposes  or  events  which  motivated  cer- 
tain actions  on  the  part  of  these  corporations,  were 
those  matters  of  which  you  had  personal  knowledge 
or  which  vou  had  been  told  ? 
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A.  I  think  1  had  personal  knowlede^e  of  every- 
thing- that  T  discussed. 

Q.  You  think  you  had?  Did  you  liave  })ersonal 
knowledge  during'  these  years  1946 — well,  during 
the  year  1946  ?  A.     Of  the  what  ? 

Q.  Of  the  various  reasons  to  which  you  testi- 
fied that  niotivatc^d  the  various  transactions  at  that 
time  ?  A.     Yes,  sir. 

Q.  And  did  you,  at  that  time,  understand  those 
reasons?  A.     Yes. 

Q.  You  are  now  the  president  of  Weyl-Zucker- 
man  and  Company?  A.     No. 

Q.     You  are  an  officer  now? 

A.     No,  there  is  no  Weyl-Zuckemian. 

Q.  Oh,  there  is  no  Weyl-Zuckerman.  I  see.  Well, 
you  mean  it  was  dissolved  when? 

A.     In  1952,  in  September. 

Q.     Tn  September  of  1952? 

A.     That  is  correct. 

Mr.  Nyquist:  That  was  after  the  date  of  the  fil- 
ing: r**^''^]  <^^  ^^^^'  i^^tition  in  this  ]U"oceeding,  your 
Honor.  T  don't  think  that  w(^uld  l)e  a  complicating 
factor.  T  think  under  California  law  a  corporation 
remains  alive  for  five  years  for  piir]^oses  of  wind- 
ing u]),  so  T  don't  believe  that  the  dissolutioning  of 
the  pntitioner — it  is  my  opinion  iii  tliis  matter  that 
that  won1d  not  complicate  this  matter. 

The  CoHi't:  TTn^'e  its  assets  hvn]  com]^letely  dis- 
tributed? 

The  Witness:     Yes,  sir. 

Mr.  Nyquist:    We  mii::ht  have  a  transferee  pi'ob- 
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leni,  although  I  think  perhaps  it  is  just  as  well  if 

we  get  the  transferor's  liability  fixed,  anyway. 

Q.  (By  Mr.  Nyquist) :  Mr.  Zuckerman,  we  is- 
sued a  subpoena  before  we  knew^  about  the  dissolu- 
tion of  Weyl-Zuckerman,  and  we  thought  we  had 
served  it  on  Weyl-Zuckemian  to  bring  in  certain 
])ooks  of  accounts.  Are  they  in  the  courtroom'? 

Mr.  Livingston :  We  are  responding  to  that  sub- 
y)oena.  We  are  not 

Mr.  Nyquist:  It  might  facilitate  matters  if  the 
revenue  agent  and  the — Mr.  Van  Husen  could  lo- 
cate the  things  that  we  are  looking  for  in  those 
books  and  not  take  the  Court's  time.  I  will  just  tell 
the  agent  what  I  am  looking  for. 

Q.  (By  Mr.  Nyquist) :  Mr.  Zuckerman,  con- 
cerning the  transfers  of  surface  rights  in  the  Hen- 
ning  Tract  to  McDonald  Island  Farms,  Ltd.,  in  June 
of  1946,  I  imderstood  your  testimony  on  direct  ex- 
amination to  be  that  one-third  of  that  tract  was 
already  owned  by  McDonald,  McDonald  Island 
Farms,  Ltd.,  is  that  correct? 

A.     Will  you  repeat  your  question? 

Mr.  Nyquist:    I  will  ask  the  Reporter  to  read  it. 
(Whereupon  the  question  was  read  by  the 
Reporter.) 

A.     No,  that  is  not  correct. 

Q.  (By  Mr.  Nyquist)  :  Let  me  get  this  straight. 
In  June  of  1946  didn't  McDonald  own  one-third 
of  the — Oh,  I  see.  I  referred  to  the  Henning  Tract. 
I  should  have  referred  to  the  McDonald  Tract. 

Now,  I  will  ask  you  the  same  question  with  re- 
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speet  to  the  McDonald  Tract.  Prior  to  these*  trans- 
fers in  Jnne  of  1946,  was  it  your  testimony  that 
McDonald  Limited  owned  one-third  of  the  surface 
rights  in  the  McDonald  Tract? 

A.     Yes,  sir. 

Q.     Are  yon  sure  of  that?  A.     Yes. 

0.  And  Weyl-Znckennan  oAMied  one-third  of  the 
surface  ris^hts  in  the  McDonald  Tract  which  was 
transferred  to  McDonald,  Limited  in  Tune  of  1946, 
was  that  your  testimony? 

A.     I  think  it  was. 

Q.     And  yoTi  are  sure  of  that?  [85] 

A.  T — I'm  g-ettini;'  to  the  ])oint  where  I'm  not 
sure  a])()ut  anything  about  this  now. 

Q.  And  you  said  that  one-third  of  the  McDonald 
Tract  was  owned  by  the  Zuckerman  Potato  Com- 
pnTiy,  a  partnership?  A.     Yes. 

Q.  And  that  the  Zuckerman  Potato  Com]^any 
transferred  its  one-third  to  McDonald  Island  Farms 
at  th(^  same  time  in  June  of  1946,  was  that  your 
t(/st  imouy?  A.     Yes. 

Q.     And  you  are  sure  of  that? 

A.     Well,  it  is  my  best  recollection. 

Q.  I  call  your  attention  to  Exhibit  1-A,  Cov- 
])0]'ation  Income  Tax  Rc^turn  of  Weyl-Zuckernum 
for  the  Year  1946,  Schedule  C.  Sales  of  Capital 
AsvSets,  and  1  call  your  attention  to  an  itiMu  appi^ar- 
in,<:  Hkm'coii  uiidei'  Ihe  ('n])tion,  **Sold  to  McDonald 
Island  Farms,  Ltd.,  wholly  owned  subsidiary,  laud, 
Ilenning  Tract  *  *  *''  followed  by  certain  amounts, 
and  also  the  statc^uuMit,  *'Two-thirds  undivided  in- 
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terest  in  the  surface  ri^lits  to  the  ]\[eI)onakl  Tiact." 

Now,  I  ask  yon  whether  that  may  refresh  your 
Teeolleetion  as  to  wlio  owned  tlie  McDonald — the 
surface  rights  in  tlie  McDonald  Tract  prior  to  these 
transfers  to  jNIcDonald  Island  Farms  in  June  of 
1946? 

A.  A^^ell,  it  would  seem  to  indicate  that  it  was 
nwned  by  Weyl-Zuckerman  and  Company.  [86] 

Mr.  Livingston:    What  was  that  last? 
(Record  was  read  by  the  Reporter.) 

Q.  (By  Mr.  Nyquist) :  Do  you  recall  who  owned 
it? 

A.  Well,  I  know  that  it  was  owned  by  Zucker- 
man  Potato  Company — You  are  talking  about  the 
one-third  that  I  referred  to? 

Q.  For  the — so  that  the  witness  will  not  be  un- 
duly confused,  I  call  his  attention  to  the  fact  that 
])aragraph  5  in  the  stipulation  touches  in  ])art  upon 
this.  It  says  that: 

^'As  of  August  11,  1943,  McDonald,  Ltd.  declared 
a  dividend  in  kind  to  its  stockholders,  as  the  result 
of  which  Weyl  and  Holly  each  received  a  one-third 
(%)  interest  in  the  surface  rights  of  the  McDonald 
Tract  *  *  *'' 

A.     Oh,  I  can  answer  that. 

Q.     You  can  answer  it  now? 

A.  No,  go  ahead  please,  will  you?  I  am  still  con- 
fused. 

Q.  '**  *  ^McDonald,  Ltd.  retaining  the  remaining 
one-third  (^/j)  of  the  surface  rights  and  all  of  the 
mineral  rights.  As  of  about  the  same  date  Holly 
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Cfavo  AVcyl  an  uj^ioii  to  purchase  Holly's  said  oiic- 
tliird  (Yi^)  interest  in  said  surface  rights  for  $120,- 
280.30.  Said  ()])tion  was  transferred  to  Zuckernian 
Potato  Co.,  a  ])artnershij),  wliicli  exercised  it  and 
Holly  conveyed  to  Zuckerman  Potato  Co.  on  Decern- 
ber  27,  1944.  [87] 

So,  as  of  I)ecem])er  27th,  1944,  we  have  one-third 
in  each  of  the  three  entities,  Zuckernian  Potato  Com- 
pany, the  })artnership ;  one-third  in  McDonald 
Island  Farms;  and  one-third  in  Weyl-Zuckerman. 
But,  did  something  occur  in  between  those  dates 
^vher(^by  Weyl-Zuckerman  had  acquired  two-thirds 
of  it  at  the  time  of  the  sale  to  McDonald  Island 
Farms  i  A.     I  don't  remember. 

Q.  Are  your  income  tax  returns  pre])ared  from 
the  books  and  records  of  the  company? 

A.     Yes,  sir. 

Q.  Well,  I —  as  between  your  recollection  in  the 
matter  and  yonr  inconu^  tax  return,  which  would 
you  be  inclined  to  believe  would  ))e  correct  i 

A.     The  income  tax  return. 

Mr.  Nyquist:     Thank  you. 

(Discussion  off  the  record.) 

Q.  (By  Mr.  Nyquist) :  On  direct  examination 
you  testified  as  to  reasons  for  putting  all  of  the 
McDonald  Island  into  the  hands  of  tlu^ — or  into 
the  McDonald  Island  Farms,  Ltd.,  and  one  class  of 
reasons  that  you  stated  was  what  you  called  financial 
reasons,  and  I  understood  your  testimony  to  be  that 
Zuckerman  Potato  Com})any  was  engaging  in  cer- 
tain risky  op(»rations,  is  that  it?  A.     No. 
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Q.  Weyl-Zuckerinaii  was  engai;iH,i;-  in  certain 
risky  [88]  operations?  A.     That  is  right. 

Q.  And  you  wished — tliat  is,  tlie  ])(M)])le  in  con- 
trol of  the  two  corporations  washed  to  put  the  opera- 
tions that  WQVQ  not  considered  so  risky  in  the  hands 
of  the  one  corporation,  w'liich  w^as  McDonald  Island 
Farms,  so  that  they  would  not  be  subject  to  the  risk 
that  was  involved?  A.     No,  sir. 

Q.  Will  you  explain  that,  then?  Perhaps  I  didn't 
understand  it. 

A.  All  farming  is  a  very  risky  venture,  which 
you  must  know. 

Q.    Yes. 

A.  And,  we  sometimes  may  wish  to  separate  our 
risks  in  the  one  instance.  The  other  thing  was  that 
these — you  take  operations  that  were  a  new  venture, 
they  were  untried — I  think  I  used  the  word  untried 
rather  than  risky. 

Q.    Yes. 

A.  That  is,  if  that  is  what  you  want,  the  ex- 
planation of  the  w^ord  ^'risky"  I  said  "untried." 

Q.  Untried?  In  other  words,  you  considered 
there  were  possibilities  of  heavy  loss  there? 

A.    Yes. 

Q.  And  you  didn't  want  to  subject  the  property 
to  those  hazards,  is  that  it?  [89] 

A.     That  is  one  reason. 

Q.  And  you  understood  these  were  the  reasons 
that  you  understood  at  that  time? 

A.     Yes,  some  of  them.  There  w^ere  many  others. 

Q.     AVell,  I  have  seen  occasions  when  a  corpora- 
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tion  would  {)ut  risky,  luizardous  properties  in  the 
liands  of  a  subsidiary  so  tliat  the  ])arent  corporation 
Avoukln't  be  subject  to  tlie  risk  of  i\w  subsidiary's 
business,  but  couUl  you  explain  to  the  Coui't  liow 
you  intended  that  would  woi-k  when  these  I'isky 
businesses  were  in  th(^  liands  of  tlie  ])arent  com- 
})any  ? 

A.  We  had  no  way  of  workiiig  anything'.  That 
is  a  way  of  separatin.e:  tlie  business. 

Q.  One  of  these  you  testified  to  on  direct  ex- 
amination is,  you  considered  these  Utah  operations 
somevvliat  unc(U'tain  and  risky,  and  you  wanted  to, 
more  or  l(\ss,  insukite  them  from  tlie  otlier  oj^era- 
tion  ?  A.     Yes. 

Q.  Now,  I  am  asking  what  you  accomplished  by 
])utting  them  in  the  hands  of  the  parent  corpora- 
tion? Who  are  you  protecting  from  wliat  ? 

A.  AV(^  want(Hl — we  didn't  w-ant  to  protect  any- 
body from  anything.  We  did  what  we  wanted.  We 
sepp.ratcnl  them  from  McDonald  Island  Farms. 

Q.  What  was  the  purpose  of  this  se])aration 
again,  this  financial  pur])ose  w(^  are  discussing? 
Will  you  explain  that  [90]  financial  pur])ose  with 
respect  to  the  Utah  o])(u*ation  ? 

A.  There  arc^  many,  in  addition  to  the  one  T  said. 
One  is 

Q.  T>(»t  me  call  your  attention — I  am  referring 
now  only  to  your  t(*stimony  about  these  operations 
u])  in  rtah  or  Idaho,  whichever  you  stated. 

A.  The  mimite  we  began  operating  in  Utah  we 
were  subject  to  Utah  State  income  taxes,  as  you 
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know.  By  keeping  the  Utah  operation  or  the  Cali- 
fornia operation  separate  from  the  Utah  o})eration 
ihvy  did  not  get  involved  in  our  Utah  State  income 
tax  return,  neither  did  they  get  involved  in  our  Ore- 
gon State  income  tax  return.  That  was  one  financial 
reason,  so  as  not  to  (complicate  our  picture. 

The  other  was  to  have  the  Stockton  farming 
oj)erations  conducted  by  a  separate  corporation 
wliolly  on  its  own,  able  to  do  its  financing  without 
tlie  untried  operations  being  included  in  its  ac- 
tivities. 

Q.  Well,  didn't  you  testify  on  direct  examination 
tliat  you  considered  these  untried  ox)erations,  that 
tlioro  was  considerable  risk  of  loss  in  those  opera- 
tions? 

A.  I  prol)a])ly  described  them  as  being  risky, 
yes,  or  untried. 

Q.  And  was  that  one  of  tlie  reasons  you  gave  for 
segregating  the  assets  of  the  two  corporations  in 
tliis  way?  A.     Yes,  yes.  [91] 

Q.  And  are  you  able  to  oifer  any  further  ex- 
planation as  to  what  you  had  in  mind  as  to  the  pur- 
])ose,  in  putting  the  risky,  the  oi)erations  which  you 
termed  the  risky  or  the  uncertain  ones  in  the  hands 
of  the  parent  corporation? 

A.  No  more  than  what  T  have  said.  I  could — I 
could  add  something  to  that.  I  mean,  if  you  want 
more  reasons  there  are  many  of  them. 

Q.  No,  I  am  merely  after  a  clarification  of  this 
one  reason  we  were  talking  about. 
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A.  T  thought  I  gave  sufficient  reasons,  but  tliere 
are  many  more. 

Q.  Now,  in  connection  with  the  sale  of  the  two- 
thirds  interest  l)y  Weyl-Zuckerman  to  McDonald 
Island  Farms  in  1946,  this  purported  sale  in  June 
of  1946  of  a  two-thirds  interest — No,  wait  a  minute. 
Excuse  me.  I  misspoke  myself. 

In  connection  with  this  sale  of  the  entire  Henning 
Tract  and  the  sale  of  the  two-thirds  interest  in  the 
surface  rights  of  the  McDonald  Tract  by  Weyl- 
Zuckerman  to  McDonald  Island  Farms  in  June  of 
1946,  was  the  purchase  price  paid  in  cash? 

A.     I  don't  remember. 

Q.  Turning  now  to  the  negotiations  with  Stan- 
dard Oil,  who  represented  the  petition(M*  and  the 
related  corporation  in  those  negotiations? 

A.  I  don't — I  am  sorry,  I  don't  know  who  the 
petitioner  [92]  is. 

Q.     Weyl-Zuckerman. 

A.     Okay,  and  at  what  time,  sir? 

Q.  in  the  n(\gotiations — throughout  the  negotia- 
tions, at  any  time  throughout  the  negotiations,  be- 
tween tlu^  owTH^'s  of  these  lands  and  Standard  Oil 
Company  i'ov  the — that  ultimately  ](h]  up  to  the  sale 
in  January,  1947? 

;Mr.  Livingston:  Objection,  assuming  something 
not  in  (^\i(l(^nc(\  There  is  no  testimony  there*  wei'c 
negotiations.  Th(>i'(*  was  testimony  to  two  conversa- 
tions. 

Mr.  Ny<|uist:  There  was  testimi^uy  as  to  an  offer 
and  a  counter-offer,  your  Honor. 
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Mr.  Livingston:  No,  your  Honor,  I  dispute  that. 
The  testimony  is  that  in  November,  1945,  Mr. 
Sehroeder  said  $500,000  and  the  answer  was  "Re- 
fused, as  we  do  not  own  them."  All  testimony  was 
that  in  December  of  1946  Mr.  Sehroeder  said,  $500,- 
000  too  much;  Mr.  John  Zuckerman  said  it  is  not 
(Plough,  and  the  suggestion  was  made  of  six  fifty. 

The  Court:  Well,  that  sounds  like  a  negotiation 
to  me. 

Mr.  Livingston :  AA^ell,  it  doesn't  sound  like  it  to 
me,  your  Honor.  Negotiation,  my  conception  of  it 
is  a  series  of  conversations  in  which  parties  were 
engaged,  one  with  the  other,  and  which  the  objective, 
which  is  in  mind,  is  never  fully  abandoned.  [93] 

The  Court:  I  think  you  are  quibbling.  The  ques- 
tion olmously  relates  to  these  discussions,  and  I 
think  it  sufficiently  identifies  them. 

Q.  (By  Mr.  Nyquist) :  Will  you  answer  that 
question,  please?  A.     What  was  it? 

Q.  Who  represented  the  Weyl-Zuckerman  Com- 
pany and/or  McDonald  Island  Farms  in  negotia- 
tions or  conversations,  if  you  prefer,  which  led  up 
to  the  sale,  which  is  the  subject  of  this  controversy? 

A.     And  when,  sir? 

Q.  At  any  time  during  tlie  negotiations?  I  will 
make  the  question  a  little  broader. 

Who,  at  any  time,  discussed  with  Standard  Oil 
file  possibility  of  selling  to  Standard  Oil  the  re- 
mainder of  the  gas  rights  which  were  retained — 
which  were  owned  by  Weyl-Zuckerman  and  Mc- 
Donald Island  Farms? 
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A.  Well,  T  ])iTsiiin(»  Holly  Su.uar  ])oo])lo,  Maurice 
Zuckerman,  1. 

Q.  Do  you  know  wliether — Were  you  present  at 
all    conversations?  A.     No. 

Q.  Tlierc^  were  (conversations  at  wliieh  you  were 
not  pr(\sent  ^ 

A.  I  don't  know,  but  at  the  negotiation  at  whieh 
I  was  [94]  ])res(nit  I  represent(^(l  Weyl-Zuckerman. 

Q.  Was  Maurice  Zuckerman  witli  you  on  any  of 
those  occasions? 

A.  Not  to  my  recollection.  T  would,  again,  like 
to  repeat  this  was  ninc^  or  t(^n  years  ago  and  some 
of  these  things  aren't  as  clear  as  they  could  be. 

Q.  After  the  sale  had  been  agreed  upon,  or  after 
the  terms  of  the  sale  had  been  generally  agreed  upon 
and  it  came  time  to  agree  upon  the  mechanics  of  the 
sale,  the  course  the  conveyances  were  to  take,  whose 
suggestion  was  it  that  the  gas  rights  all  be  trans- 
ferred to  Weyl-Zuckerinan  and  froiii  Weyl-Zuck- 
erman to  Standard  Oil's  su])sidiary  i 

]\lr.  Livingston:  I  think  counsel  makes  an  error 
in  that  r(^s])ect,  not  intentionally.  All  the  gas  rights 
were  not  transferred  to  Weyl-Zuckerman  and  Com- 
])any.  W(\vl-Zuckerman  and  Comi)any  at  this  time 
owned  wliat  we  determined  to  be  8/13ths  of  it.  It 
is  only  tlu^  5/13ths. 

Ml'.  Xyijuist:  The  sentence  was  not  ])hrased  very 
a]>tly. 

{}.  (I>y  Mr.  Ny(iuist)  :  Tn  which  tlu^  gas  rights 
wvvv  transf(>rred  to  \V(>yl-/uckernian,  so  that  Weyl- 
Zuckerman  could  convev  all  the  ri^-hts  which  were 
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being   sold   to    Standard   Oil,    who    suggested   that 

procedure  ? 

A.     It  was  the  result  of  mutual  discussion. 

Q.  But  my  question  was,  who  suggested  that  the 
transfer  [95]  take  that  indirect  rather  than  direct 
course?  A.     I  don't  know. 

Q.     Were  you  there  ? 

A.  Not  knowing  just  when  the  suggestion  was 
made,  I  don't  know  whether  I  was  thei'e  or  not.  I 
know  I  was  in  on  all  of  these  deliberations  and  de- 
terminations so  I  must  have  been  there. 

Q.  A\^^ll,  did  Standard  Oil  make  any  suggestion 
as  to  how  th(^ — the  direction  the  conveyances  should 
take  ?  A.     No. 

Q.  Did  you,  or  any  of  those  representing  your 
side,  make  any  suggestion? 

Mr.  Livingston:  To  whom,  you  mean  Standard 
Oil? 

The  Witness:  I  don't  understand  the  question.  I 
am  sorry. 

Mr.  Livingston :    I  would  like 

Mr.  Nyquist:     The  point 

Mr.  Livingston:     Pardon  me,  go  ahead. 

Mr.  Nyquist:  The  point  is,  once  a  deal  had  been 
made  with  Standard,  Standard  was  to  ])urchase 
tliese  gas  rights  at  a  certain  total  figure  which  was 
allocable  between  the  two  tracts  and  at  an  agreed 
l)asis;  tliere  camc^  the  matter  of  putting  the  dc^al  into 
effect,  making  the  conveyances.  In  the  ordinary 
course  of  business  a  seller  conveys  to  a  buyer,  or 
whoever  has  the   i)roi)erty  conveys  to   whoever  is 
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ii:oin,i^  to  get  it,  but  [liGJ  here  we  have  the  extra  step 
in  the  ])i'oeeediiig  of  ^MeDonakl  Island  Farms  mak- 
ing;" a  tiansfer  to  Weyl-Zuekei*maii  wiiieli  then  made 
a  tiansfer  to  Pacific  Oil  Company,  tlie  subsidiary  of 
Standard. 

Now,  1  am  trying  to  find  out  liow  that  got  into 
the  ])ieture,  who  suggested  it.  Ts  tliat  clear? 

A.     it  is  clear,  ves. 

Q.  All  right,  then,  what  is  your  recollection  in 
the  matter? 

A.  I  don't  know.  I'm  trying  to  answer  as  lu'st  I 
Ciiu,  but  I  simply  don't  remember  some  of  the  de- 
tails that  happened  eight  years  ago. 

Q.  All  right.  And,  you  can't  remember  wliether 
cash  was  i)aid  on  the  earlier  transfers  of  tlu^  surface 
rights  to  McDonald  Island  Farms? 

A.     No,  I  don't. 

Q.  Now,  al^out  this  transfer  from  McDonald 
Island  Farms  to  Weyl-Zuckerman  of  the  Henning 
gas  riglits,  can  you  tell  me  the  exact  date  upon 
whieli  it  was  determined  that  that  would  hv  done/ 

A.     No. 

Q.  Do  you  know  whether  the  decision  was 
reached  by  December  27th  of  1946 — Let's  say  De- 
cember 21st  of  1946?  A.     I  don't  know. 

Q.  ^^)U  don't  know?  Do  you  know  whethei'  the 
dvvd  was  [97]  executiMl  bc^fon^  Jaiuiai'v  10th  of 
1947? 

A.  1'lie  deed  fi'om  McDonald  to  W(\vl-Zuck(U'man 
and  Company  I 

Q.     Yes. 
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A.     1  think  it  was,  but  I  coiilchrt  swear  to  it. 

Mr.  Nyquist:    Do  you  have  that  deed  with  you? 

Mr.  Livingston:    Yes. 

Mr.  Nyquist:  I  have  here  a  deed  whieli  Peti- 
tioner's counsel  has  just  handed  me  which  appears 
to  be  the  deed  we  are  discussing  from  McDonald 
Island  Farms  to  Weyl-Zuckerman  and  Comj)aiiy 
and  I  note  thereon  that  it  is  recorded  at  the  recpiest 
of  McDonald  Island  Farms,  Ltd.  on  January  lOtli, 
1947,  at  twenty-five  minutes  past  1:00  o'clock  p.m. 

May  it  be  stij^ulated  that  that  was  the  date  on 
which  it  was  recorded? 

]\rr.  Livingston:     Yes. 

Mr.  Nyquist:  And  I  further  note  that  the  deed 
states  on  its  face  that  it  has  been  executed  on  the 
21st  day  of  December  of  1946  and  that  it  is  signed 
by  you. 

Q.  (By  Mr.  Nyquist)  :  Can  you  tell  me  whether 
that  deed — can  you  tell  me,  definitely,  whether  you 
have  any  recollection  whether  that  deed  was  ex- 
ecuted, actually  executed  on  the  date  it  bears  or  on 
December  10th,  1947 — or  rather,  January  10th, 
1947?  [98]  A.     I  couldn't  tell. 

Q.     You  couldn't  tell  ?  A.     No. 

^[r.  Nyquist :  Your  Honor,  may  we  have  a  recess 
at  this  time  ^o  we  can  get  the  book  entries  straight- 
(Mied  out  and  tlin.t  will  finish  un  with  this  witness  I 
believe. 

The  Court:     We  will  take  a  short  recess. 
(A  short  recess  was  taken.) 

Mr.  Nyquist:     Without  taking  the  time  of  this 
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witness  to  idciitiiy  tlieni,  \  wisli  to  offei*  tlie  doen- 
ments  which  the  I\'titionei'  hp.s  ])1*o(1u('(h1  as  Re- 
s])()ii(lent's  Exhibit  next  in  oixh'i*.  I  offer  a  i;'roU])  of 
docnnients  eonsistin.i;'  of  a  ledjrer  slicet,  a  copy  of  a 
deed 

jMi'.  Livin^'ston:  TVas  tlia.t  led^*ei-  slieet — have 
yon  finislied  Avith  tliat  ? 

Mr.  Xy(inist:    Yes. 

Mr.  Livin.u'ston:  Describe  them  a  little^  more  com- 
pletely for  the  record. 

Mr.  Nyqnist:  I  am  goini?  to  descrilie  tliem  as  re- 
latinc^  to  tliis  particnlar  piece  of  T)roperty. 

Mr.  Livingston:    Thank  yon. 

Mr.  Nyqnist:  A  ledger  sheet  and  a  loose  leaf 
journal  entry.  It  is  a  piece  of  paper  which  contains 
a  jonrnal  entry  showing  a  transfer  of  the  Henning 
Tract  to  McDonald  Island  Farms  and  there  is 
stapled  to  that  a  deed,  [99]  a  copy  of  a  din^d,  wliich 
apparently  was  k(M)t  tlu^'c  l)y  t^'e  ta\])ay(M's  for  the 
purpose  of  identifying  the  sale  to  which  this  related, 
not  ])art  of  a  book  entry  bnt  it  a])i)arently  is  for 
identification  pnr]wses. 

Mr.  Livingston:     What  is  tiie  dale  of  the  dec^d  .^ 

Mr.  Nyqnist:  The  date  of  tlie  deed  is  Jnne  27th, 
19-K).  The  date  of  the  journal  (Mitiy  is  Jniu'  27th, 
194(),  i\]](]  ihv  l(Ml<;'er  shec^t  is  a  ledger  sheet  with  vv- 
spect  to  the  TTenning  Tract  and  sliows  tlieriM)!!  a 
value  lit  whicii  it  was  carried  on  tlu^  Pi^titioner's 
books  and  the  transaction  relating  to  the  sale. 

The  Court:  This  proposed  exiiibit  consists  of 
three 
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Mr.  Ny(iuist:    Consists  of  three  pieces  of  paper. 

The  Coni't:    It  consists  of  three  pieces  of  paper. 

Mr.  Livingston:     Xo  objection. 

The  Conrt:     Admitted. 

The  Clerk:    Exhibit  C. 

Mr.  Livingston:  I  nnderstand  this  is  oifered  as 
a  ])art  of  the  Respondent's  case? 

The  Conrt:    Respondent's  Exhibit. 

Mr.  Nyquist:  As  Respondent's  exhi])it  to  show 
how  Petitioner  treated  this  on  Petitioner's  books.  I 
doiTt  think  connsel  can  minimize  the  effect  of  the 
(evidence  by  his  equivocation.  [TOO] 

As  Respondent's  Exhibit  next  in  order  I  have  a 
ledger  sheet  from  the  books  of  McDonald  Island 
J^^arnis,  Ltd.,  and  a  looseleaf  journal  entry;  the  jouv- 
]ial  entry  showing  the  purchase — the  purported 
])urchase  of  the  same  land  on  June  27th,  1946,  and 
the  ledger  sheet  showing  how  it  was  carried  on  the 
ledger  of  McDonald  Island  Farms,  Ltd. 

Mr.  Livingston:     No  objection. 

The  Court:    Admitted. 

The  Clerk:    Exhibit  D. 

(The  deed,  journal  (^ntry  and  ledger  sheet  re- 
ferred to  were  recei\'(^d  in  evidence  as  Respond- 
ent's Exhibit  No.  C.) 

(The  ledger  sheet  and  journal  entry  referred 
to  were  received  in  cvideiice  as  Respondent's 
Exhibit  No.  D.) 

Mr.  Livingston:  Am  I  correct.  Exhibit  C  are 
records  of  Weyl-Zuckerman  and  Com])any  and  D 
of  McDonald  Island  Farms? 
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^Iv.  Xycjuist:     That  is  correct. 

Q.  (By  Mr.  Nycpiist) :  Mr.  Zuckerman,  do  you 
know  ihe  valu(^  at  which  the  Henning  Tract  was 
carri(»d  oii  tlie  ])()oks  of  Weyl-Zuckerman  ? 

A.     No. 

Q.  I  show  you  Exhibit  C,  +he  h^dger  sheet,  the 
fii'st  line  of  which  under  the  date  of  Jainiary  15th, 
1936,  states,  2707  acres  at  $812,100,  and  it  has  been 
sti})ulated  this  is  tlie  ledger  sheet  with  respect  to  the 
Henning  Tract.  [101] 

Mr.  Livingston:  No,  no,  I  havcMi't  stipulated  to 
that. 

Mr.  Nyquist:  You  haven't  objected  to  the  Exhibit 
which  was  introduced  as  such. 

Mr.  Livingston:  No  objection  to  the  Exhibit, 
there  was  no  stipulation  to  it. 

Q.  (By  Mr.  Nyquist)  :  This  is  tlie  ledger  sheet 
with  respect  to  the  Henning  Tract.  Do  you  know  the 
value  at  which — which  was  ])laced  u])o]i  this  land 
for  the  pur]X)se  of  the  sale  to  McDonald  Island 
Farms?  A.     Its  cost  value  of  338,000. 

Q.     338,000?  A.     Correct. 

Q.     How  was  that  value  arrived  at  ? 

A.     That  was  the  cost. 

Q.     That  was  the  cost?  A.     Right. 

Q.     To  Weyl-Zuckerman  ? 

A.     As   I   n.nderstand  it,  yes. 

O.  This  eight  thousand,  or  rathe?-,  $812,100  was 
not  the  cost?  A.     No. 

Mr.  Tiivingston:  Just  a  mom.ent.  Wc^ll,  no  objec- 
tion, it  has  been  answered.  Let  it  go.  [102] 
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Q.  (By  Mr.  Nyqiiist) :  That  was  an  af)praisod 
vahie  that  was  put  on  it  at  some  later  date? 

Mr.  Livini2:ston:  Object.  The  witness  has  not 
identified  the  documents.  The  witness  cannot  be 
cross-examined  on  the  basis  of  documents  which 
were  not  produced  on  direct  examination.  These 
documents  are  not  prepared  by  the  witness  and 
therefore  he  is  not  responsible  for  them  and  I  don't 
think  it  is  proper  cross-examination  to  ask  him  con- 
cerning the  contents  of  documents  that  have  not 
been  identified  by  him.  There  is  an  explanation. 
We  have  got  the  man  who  kept  the  books.  He  is  here 
and  available  for  this  interrogation  and  I  intend  t(^ 
ask  him  those  questions. 

The  Court:  I  think  this  is  ]»roper  cross-examina- 
tion. 

Q.  (By  Mr.  Nyquist)  :  I  am  asking  you  about 
this  $812,100  figure.  You  say  that  was  not  the  cost 
of  the  land?  A.     No. 

Q.  Was  that  an  appraised  value  that  was  put  on 
tlie  land  at  some  date? 

Mr.  Livingston :  I  wish  to  examine  voir  dire.  May 
I,  your  Honor. 

The  Court :  I  think  it  is  appropriate  at  this  time 
for  counsel  to  pursue  this  with  the  witness. 

Mr.  Xyquist:  Your,  Honor,  this  is  not  a  third 
[103]  ])arty  witness,  this  is — this  witness  was.  dur- 
ing this  period  the  manager  and  I  believe  still  is 
the  manager — no,  the  corporation  is  dissolved,  but 
he  is  here  as  a  party  in  interest,  in  effect,  and  he 
has  purported,  on  direct  examination 
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The  Court:    You  may  contimic 

Mr.  Livin.i^ston :  ]\ray  I  make  one  suggestion,  your 
Honors  Of  all  the  tilings  Ik*  said  he  did  for  Me- 
Donald,  that  is  one  thing  he  didn't  incUide,  and 
that  is  keei)ing  its  books.  Now,  tliis  is  a  ln)okkeeping 
ti'ansaction,  a  bookkeeping  entry. 

Mr.  Xyquist:  That  is  objected  to  as  leading  the 
witness. 

The  Court:  You  have  been  leading  the  witness 
altogether  too  niueh,  INTr.  l^ivingston,  and  all  the  way 
through  direct  you  have  been  putting  words  into 
his  mouth  and  thicre  has  been  practically  no  objec- 
liou  by  the  Government  on  that  and  I  have  sat  by 
and  let  you  do  it,  and  T  think  it  is  wholly  ini])ro])(n* 
for  you  to  try  to  put  words  in  tlie  witness's  mouth 
when  the  witness  is  on  cross-examination.  This  goes 
to  the  weight  of  the  witness's  testimony.  You  are 
going  to  get  him  on  redirect.  You  can  bring  out  all 
these  matters. 

Mr.  jjivingston:  Has  your  Honor  the  remotest 
idea  that  anything  I  have  said  in  the  last  five  min- 
utes is  iiitended  as  a  means  of  coaching  Mr.  Zuck- 
ernian  as  to  what  he  is  about  [104]  to  testify  to? 
]3ccause,  if  you  have,  I  wish  you  would  dismiss  it 
from  your  mind. 

Tli(^  Court:  You  are  going  to  get  the  witness  on 
redirect  to  tlu»  extcMit  that  tliesc^  matters  call  for 
furtlun*  clarification  you  can  (^licit  that  on  I'cdiivct 
examination  if*  you  liav(^  any  question  as  to  any 
specific  qu(\stion  you  may  make  the  objection.  Now, 
apparently  there  are — this  property  was  carried  on 
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the  books  at  iie^ures  tliat  vary  sharply  i'loin  aiiothiM* 
fip:\ire  tliat  was  used  in  this  transaction.  Now,  it  is 
wholly  proper  to  inquire  of  this  witness  who  has 
])la\(^d  a  dominant  role  in  the  affairs  of  this  enter- 
})ris(^  or  these  enterprises  for  an  explanation.  Now, 
if  it  turns  out  that  he  can't  give  any  exi)lanation 
that  is  that,  but  it  certainly  is  appropriate  to  make 
i\\v  inquiry. 

Mr.  Livingston:  I  have  a  little  difficulty  in  fol- 
lowing one  comment  of  the  Court.  You  say  this 
property  is  carried  on  the  books  at  a  figure  that  is 
variant  from  some  other  figures  that  have  ])een  dis- 
closed by  the  defendant.  If  that  is  true,  it  has  es- 
caped my  attention 

The  Court:  Well,  wt  have  got  two  figures  here. 
"We  have  got  a  figure  in  the  amount  of  some  338,375. 

Mr.  Li\ingston :    That  is  the  cost. 

Tlie  Court:  iVnd  then  vve — what  was  the  (>ther 
one?  Then  we  have  another  figure  in  th(^  amount  of 
$810,000. 

Mr.  Livingston:  That  is  thc^  first  time  the  figure 
[105]  has  appeared  and  it  has  come  from  a  book- 
keeping record. 

The  Court:  Well,  the  witness  may  be  interrogated 
.  oout  those  two  figures  and  asked  to  exy)lain  the 
difference  between  them.  If  he  can't  explain,  that  is 
that,  but  if  he  can  this  is  cross-examination  and 
counsel  is  entith^d  to  interrogate  him  with  a  fair 
degree  of  latitude^  that  would  proix'  into  the  a])- 
X)arent  discrepancy  betwec^n  those  two  figures  and 
where  thev  came  from. 
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Mr.  Nyquist :  Can  you  find  that  question  or  shall 
I  rephrase  it,  Mr.  Reporter? 

(Question  read  l)y  the  re])orter.) 

Mr.  Nyquist:     1  will  rephrase  tliat  question. 

Q.  (By  Mr.  Nyquist) :  Can  you  tell  us  what  that 
$812,100  figure  represents?  A.     No. 

Q.  How  do  you  know  it  doesn't  represent  the 
cost,  then? 

A.  Because  I  know  the  cost  of  three  hundred  and 
tliirty-cu^'lit 

Q.     How  do  you  know  that? 

A.     Well,  I  was — I  Just  know  it  is  the  cost. 

Q.  How  do  you  know%  is  my  question  ?  What  was 
tlie  source  of  your  inf oi^mation  ?  It  obviously  wasn't 
this  book  page. 

A.  I  a])y)arently  satisfied  myself  as  to  that  some- 
where^ in  the  course  of  my  Imsiness.  [106] 

Q.  I  s(H^,  and  you  have  remembered  it  for  liow 
many  years?  A.     Oh,  about  20 

Q.  About  20  years  you  have  remembered  tliat 
the  cost  of  that  property — I  see. 

Vriien  did  tlie  Weyl-Zuckerman  acquire  that 
])r()])erty?  A.     Oh,  around  1930. 

Q.  Around  1930?  And  were  you  in  th(»  l)usiness 
around  1930?  A.     I  came  in  in  1932. 

Q.  In  1932?  You  weren't  then^  at  tlie  time  it 
was  acquired  I  A.     No. 

Q.  Wliere  did  you  ^v\  your  information  as  to 
cost  ? 

A.  I  think  at  various  times  I  asked  our  auditor, 
Mr.  Von  ITusen,  our  treasurer. 
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Q.  Then  you  statement,  your  tt^stinioiiy  as  to  the 
cost  of  the  i)ro])erty  is  on  th(^  basis  of  statements 
made  to  you  by  some  other  ])ai'ty,  is  tliat  correct? 

A.     Yes. 

Q.     Is  that  true  of  other  parts  of  your  testimony? 

Mr.  Livingston:    Object,  too  genei'al. 

Mr.  Xyquist:  I  think  it  is  very  specific,  your 
Honor. 

Mr.  Livingston:    ^'Other  parts",  what  parts? 

Mr.  Nyquist:    Any  parts.  [107] 

Q.  (By  Mr.  Nyquist)  :  Is  it  true  of  any  other 
])art  of  your  testimony? 

]\rr.  Livingston:  It  is  still  too  general,  your 
Honor.  It  is  not  a  specific  question  at  all. 

The  Court:  I  will  let  the  question  stand  and  if 
the  answer  is  in  the  affirmative  it  should  be  followed 
up  with  further  questions  pinpointing  it. 

The  Witness:    What  was  the  question? 

Q.  (By  Mr.  Nyquist) :  Were  any  other  parts  of 
your  testimony  here  based  upon  statements  made 
to  von  by  others? 

A.  Well,  I  testified  that  soinewhere  or  other  Mr. 
Schroeder  made  an  offer  of  $500,000.  That  would  be 
a  statement  mad^  to  me  by  someone. 

Q.     No,  you  there,  you  heard  that. 

A.  Anything  that  I  said  I  was  i)resent  at.  Cer- 
tainly it  wasn't  because  somebody  else  told  me  that. 

Q.  You  were  present,  that  is  not  the  type  of 
incjuiry 

A.  I  don't  think  I  testified  to  anything  that  I 
wasn't  present. 
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Q.  ^^)n  stated  that  the  cost  basis  was  the  sales 
\)v\('v  licre  ? 

A.  ]  liave  liad  oeeasioii  at  various  times  in  our 
l)r.^i]iess  to  ask  tlie  ])ro])('r  ])ersoii  in  our  lousiness 
from  whom  I  was  ascertaininiT  that  information 
wliat  tlie  cost  was  and  he  told  vav  [lOS]  this  fi,2:nre 
of  three  hundred  and  thirty-some  thousand  dollars, 
but  v;hen  it  was  I  couldn't  tell  you. 

Q.  You  were  manager  of  Weyl-Zuckcn'man  a^id 
Com])any  on  the  date  of  tluit  transaction,  wer(^  you 
not?  A.     Yes. 

Q.  Who  fixed  tliat  fio-ure  of  $338,375  in  whicli 
the  2700  acres  were  sold? 

A.     The  Board  of  Directors. 

Q.  The  Board  of  Directors?  Wlio  suggested  that 
figure?  A.     I  don't  know. 

Q.     You  don't  know  where*  that  figure  came  from? 

]\rr.  Livingston:  Well,  T  don't  understand  that 
question.  Maybe  th(^  witnc^ss  does. 

A.  I  don't  know  who  suggested  it.  T  know  where 
it  cam(*  from  but  it  is  tlie  cost  of  the  pro])erty. 

Q.  (By  Mr.  Nyquist)  :  You  know  it  is  the  cost 
because  someone  told  you  it  is  tli(»  cost,  is  tliat  riglit  I 

A.     Yes,  yes. 

Th(*  Court:  Well,  was  that  pro])erty  acquired  at 
a  time  hcfoi'e  thc^  gas  was  discovcM'c^l  I 

The  Witness:  Sir,  it  was  acquired  before  I  was 
born,  originally. 

Mr.  Nyquist:  Now,  your  Honor,  the  stipulation 
shows  that  it  was  ac(iuired  back  around  about  1912 
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I)v  tliis  taxpayer,  [109]  I  believ(\  and  this  gas  was 

fii'st  discovered  in  tlie  middle  \30's. 

Mr.  Livingston:    AVere  you  alive  in  1912? 

The  Witness:     Two  years  old. 

Th(^  Court:  Well,  the  stipulation  merely  states 
that  the  Ilenning  Tract  w\as  acquired  by  Weyl  prior 
to  1932.  It  doesn't  indicate  when,  but  it  was  acquired 
at  a  time  prior  to  the  discovery  of  gas? 

The  Witness:     Yes,  sir. 

Mr.  Livingston :    The  fact  is 

The  Court:     So  that 

^Ir.  Livingston:    Pardon  me. 

The  Court:  So  that  whatever  the  purchase  price 
may  have  been,  original  purchase  price  on  that 
tract,  it  would  have  been  with  respect  to  land  as 
such  rather  than  as  to  land  with  valuable  mineral 
rights  under  it,  the  gas  not  having  been  discovered? 

The  Witness:  No,  but  it  did  have  the  mineral 
rights  at  the  time  of  the  purchase. 

The  Court:  Well,  yes,  whatever  mineral  rights 
were  there  with  the  purchase. 

The  Witness:    Yes,  sir. 

The  Court:  Well,  but  the  mineral,  the  gas  not 
having  been  discovered,  would  not  have  figured  in 
the  purchase  price?  [110] 

The  Witness:    T  guess  not. 

The  Court:  So  that  u])on  the  discovery  of  gas, 
the  value  of  the  property  would  then  be  greater 
than  immediately  ])rior  to  discovery  of  gas.  Would 
that  be  a  fair  statement? 

The  Witness:     Well,  there  are  other — there  are 
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other  things  that  could  come  into  it,  ))ut  1  sii])i)Ose 

it  would  be  ordinarily  a  fair  statement,  yes. 

Q.  (By  Mr.  Nyquist) :  Mi.  /iickerman,  you 
were  president  of  McDonald  Island  Farms  during 
the  years  '46  and  '47?  A.     Yes,  sir. 

Q.  Is  McDonald  Island  Farms  now  still  an 
active  cor])oration  ?  A.     N(\  sir. 

Q.  W(»re  you  its  president  up  to  the  date  of  its 
dissolution  ?  A.     Yes. 

Q.  I  show  you  the  ledger  slu^et  of  McDonald 
Island  Farms  with  respect  to  this  same  tract  and 
call  your  attention  to  the  fact  that  it  shows  acquisi- 
tion of  this  land  at  the  figure  of  $338,375  in  Juiu^ 
of  1946,  and  can  you  tell  me  what  that  March  31st 
(»ntry,  can  you  read  the  words  in  that,  INIarch  31st, 
1931,  entry  there? 

A.     It  looks  like  "UFD". 

Q.  UFD  ?  Hav(*  you  any  idea  wh;it  that  ab- 
breviation nutans?  [Ill]  A.     No,  sir. 

Q.     Who  k(^T^t  these  books? 

A.     Mr.  Von  Ilusen. 

Q.     Mr.  Von  Ilusen,  the 

A.     The  s(»cretary  of  the  com])any. 

Q.  That  is  the  gentleman  at  the  end  of  the  table 
there  (indicating)  ? 

A.     Yes,  sir. 

Q.  That  is,  he  was  in  chai'g^^  of  the  books,  who  the 
actual  b()okkee])(M'  was,  it  might  h;ive  hcvu  somebody 
else  ?  A.     Yes. 

Q.      Hut  he  would  b(>  abh^  to  ex])]ain  that? 

A.     I  think  so,  yes. 
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Mr.  Nyquist:  I  have  no  further  questions  of  tlii.s 
witness,  your  Honor. 

Mr.  Livingston:  Let  me  inquire  of  counsel,  he 
l)r()Ui;lit  up  tli(*  existence  of  a  corporation  called  M. 
Zuckerman,  Inc.  May  I  inquire  whether  counsel  at- 
taches any  significance  on  the  materiality  of  that 
cor])oration  ?  If  he  does  I  will  investigate  it  and  ex- 
l)lore  it.  If  he  doesn't — I  think  it  is  immaterial,  but 
I  want  to  be  prepared. 

Mr.  Nyquist:  It  apparently  had  no  active  part 
to  anything  here.  I  don't  attach  any  particular 
signifiance  to  it. 

Mr.  Li\'ingston:  Well,  how  about  the  fact  Weyl- 
Zuckerman  [112]  and  Company  was  dissolved  in 
1952,  is  that  material  to  the  issues  in  this  case? 

Mr.  Xyquist:  It  doesn't  appear  to  be  material 
unless  it  affects  the  jurisdiction  of  the  court  in  any 
resi)ect.  I  haven't  looked  into  that. 

The  Court:  I  suggest  you  make  up  your  own 
miiid  whether  these  things  are  material  or  not,  Mr. 
Livingston,  and  you  carry  on  your  examination  in 
any  light  you  form  on  it. 

Mr.  Livingston:  All  right.  No  redirect  examina- 
tion. Step  down,  Mr.  Zuckei-man. 

I  offer  in  evidence,  if  your  Honor  please,  a  deed 
dated  June  27th,  1946,  from  Maurice  Zuckerman, 
Herbert  G.  Zuckerman,  Roscoe  C.  Zuckerman,  as 
ti'ustees  to  McDonald  Island  Farms,  Ltd.,  undivided 
one-third  interest  in  and  to  the  property  which  1 
think  we  can  agree  is  the — describes  the  surface 
i'ii;hts  of  McDonald. 
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Mr.  Nyquist:  That  accounts  for  tlu^  missing  one- 
third? 

Mr.  l^ivingston:  No,  there  is  no  missing  one-third. 
At  least  I  liave  never  missed  it. 

Mr.  Nyquist :     Xo  ()])jeetion. 

The  Court:     Admitted. 

The  Clerk:     Exhibit  6. 

(The  deed  above  referred  to  was  marked  and 
received  in  evidence  as  Petitioner's  Exhibit  Xo. 
6.)    [113] 

Mr.  Livingston :  I  now  offer  in  evidence  the  deed 
dated  June  27th,  1946,  from  Weyl-Zuckerman  and 
Company  to  McDonald  Island  Farms,  Ltd.  of  an  un- 
divided one-third  interest  in  and  to  the  same  ])roi)- 
erty  that  is  described  in  tlie  d^ed  just  offered  in 
evidence. 

Mr.  Nyquist:    X^o  ()]).iection,  your  Honor. 

The  Court :    Admitted. 

The  Clerk:     Exhibit  7. 

(The  d(Td  abovc^  r(^rerred  to  was  marked  and 
receiv(^d  in  evidence  as  Petitioner's  Exhibit 
No.  7.) 

]\[r.  Livingston:  I  offer  in  evidence  1he  mimit(\s 
of  tlie  meeting  of  the  Board  of  Directors  of  Mc- 
Donald Island  Farms,  DecembcM'  21st,  lf)4(\  which 
embody  tlie  resolution  for  a  d(M'lai-alio]i  oi'  dividend 
of  tlu^  luincM'al  riglits  under  Helming  Tract. 

Mr.  Ny(]uist:  1'hat  is  objcM-tc^l  \o,  your  Honoi',  on 
the  grouTul  it   hasn't  bcMMi  |)ro])erly  identified. 

Mr.  Livingston:     I  submit  the  objection. 

Mr.  X^yquist:  I  said  T  object  '>n  the  grounds  it 
hasn't  been  properly  identified,  your  Honor. 
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Tho  Court:    AVliat  do  you  say  to  that? 

Mr.  Livingston:     W(41,  it  is  i'roiu  the  same  book 

Avliich 

Mr.   Nyquist:     I   sti})ulat(^d  the  earlier  minutes 

])Ut 

The  Court:    Not  stipulatino-  to  this  one?  [114] 

Mr.  Livingston :  The  minutes  are  from  tlie  same 
book,  is  the  same,  it  hasn't  changed  since  the  stijju- 
lation  of  counsel.  If  he  wants  to  stipulate  I  could 
])ut  in — I  could  put  Mr.  Yon  Husen  on  the  stand. 

The  Court:  His  objection  is  technically  accurate, 
and,  of  course,  I  will  have  to  sustain  the  objection. 

Mr.  Livingston:  Mr.  Von  Husen,  will  you  take 
the  stand  please? 

Wliereupon, 

JOHN  YON  HUSEN 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioners, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

The  Clerk:  Have  a  seat,  sir,  and  state  your  name 
and  address,  please? 

Th(*  Witness:  My  name  is  John  Von  Husen, 
\-Q-\^  H-u-s-e-n,  LS92  West  Willow  Street,  Stock- 
ton, California. 

Q.  (By  Mr.  Livingston) :  On  December  21,  1946, 
were  you  the  secretary  of  McDonald  Island  Farms, 
Ltd.?  A.     Yes,  sir. 

Q.     I  show  you  a  document  or  book  entitled  Mc- 
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Donald  Island  P^arnis,  Ltd.  and  ask  you  what  that 

book  is  I 

A.     It  is  the  minute  book  of  the  corporation  of 
McDonald  [115]  Island  Farms,  Ltd. 

Q.     Wei'e  you  ])resent  at  the  meeting  tliat  was 
held  on  December  21,  1946  ?  A.     Yes,  sir. 

Q.     Will  you  state  whether  these  minutes  reflect 
the  occurrences  at  that  meeting  ?  A.     They  do. 

Q.     And  is  that  your  signature? 

A.     Yes,  sir. 

Q.     Your  signature  api)ended  to  the  minutes? 

A.     Yes,  sir. 

Mr.  Livingston:     I  now  offer — any  cross  exam- 
ination ? 

Cross  Examination 

Q.    (By  Mr.  Nyquist) :    Mr.  Von  Husen,  can  you 
tell  me  when  those  minutes  were  prepared? 

A.     Right  at  the  end  of  the  meeting. 

Q.     You  ]n(^an  you  sat  down  and  typed  these  up 
at  the  (^nd  of  the  meeting? 

A.     Probably  the  next  morning. 

Q.     And  are  you  testifying  that  the  meeting  was 
held  on  this  exact  date,  December  21,  1946? 

A.     Yes,  sir. 

Q.     And  that  th(»  parties  who  are  listed  here  were 
present  [116]  on  that  exact  date?  A.     Yes. 

^\v.  Nyquist:     No  further  questions. 

Mr.  Livingston:    T  offiu'  \hv  numites  of  December 
21,  1946,  in  (^vid(^nce. 

Mr.  Nycjuist:    No  o])jection.  your  Honor. 

The  Court:    They  will  be  received. 
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The  Clerk:    Exhibit  8. 

(The  minutes  a])ove  referred  to  were  marked 
and  received  in  evidence  as  Petitioner's  Exhibit 
No.  8.) 

Mr.  Livingston:  Step  down,  please,  Mr.  Von 
Hiisen. 

(Witness  excused.) 

Mr.  Livingston :  Now,  in  order  to  avoid  unneces- 
sary expansion  of  the  record,  I  think  we  can  agree 
as  to  their  content,  unless  counsel  wants  them  to 
,U()  in  as  they  stand. 

The  Court:  Well,  you  submitted  those  two  pages 
as  an  exhibit.  Those  two  pages  are  now  part  of  the 
record. 

You  give  the  ])ook  to  the  clerk,  he  will  stam])  it. 
If  the  parties  wish,  I  will  give  you  permission  to 
withdraw  the  book  and  substitute  a  photostatic  copy 
of  the  two  pages. 

Mr.  Livingston:    May  I  suggest  this 

The  Court:  Or,  if  you  desiiT,  you  may  leave  the 
entire  book. 

Mr.  Livingston:  Your  Honor,  if  you  recall,  we 
aureed  [117]  the  same  book,  you  were  talking  about 
before,  that  the  book  might  be  left  here,  that  the 
r('])oi'ter  was  to  transcribe  this  into  his  notes,  certain 
])aragray)hs. 

The  Court:  Those  are  not  exhibits.  It  has  ])eon 
admitted  as  Exhibit  8. 

Mr.  Livingston:  Would  it  be  agreeable  to  have 
the  exhibit  copied  into  the  record,   or  would  you 
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])j'C'f('r  it — I  aiP.  sorry  it'  I  am  offcndin^^  \\w  Court. 
I  assuTo  you   I  ;un  not  doiiis;  it  deliberately. 

The  (\)U?t:  'i'hese  two  ])a,<;-es  ai'e  now  Exhibit  8. 
Tliey  liav(^  hiM^n  received  in  evid(^uee  and  all  1  can 
allow  you  to  do  is  eitluM*  to  leave  the  ])ook  or  1  will 
let  you  withdi'aw  the  book,  take  a  ])hot()statie  of 
those  two  ])ai^es  or  make  auy  other  kind  of  copy  you 
wish,  ])rovidiiii2,-  tlie  Govermnent  is  satisfied  as  to  the 
accuracy  of  tiie  tv^'o  pages,   and   resu])mit  them. 

]\Ir.  Livingston:  I  desire  to  offer  in  evidence  a 
deed  dated  December  21,  1946,  and  recorded  on  Jan- 
naiy  10,  1947,  McDonald  Island  Farms,  Ltd.  to 
Weyl-Zuckei*nian  and  Company,  Ltd.  and  aftiM* 
counsel  has  had  an  opportunity  to  exainine  it  we 
m-Ay  be  able  to  agree  that  the  ])roperty  tlierein  de- 
scribed is  the  mineral  rights  undei*  Hemiing  Tract. 

Mr.  Nyqnist:  I  have  no  o]\]*ection,  but  T  am  not 
sti])nlating  as  to  the  description.  I  haven't  had  a 
chance  to  study  that  out.  l\  is  tlie  date  you  say  the 
Hemiing  Tract  was  transferred,  but  T  didn't  fc^llow 
that  description  througli.  [llcS] 

Mr.  Livingston:  Well,  I  will  offer  this  in  (^i- 
dence,  your  TTonor,  ])lease. 

The  Court:     Admitted. 

Tlie  Clerk:     Exhibit  9. 

(The  deed  refemnl  to  was  luarkcHl  and  re- 
ceiv(Hl  in  evidcMice  as  PetitioiK^'V  l]xhi])it  No. 
9.) 

]\rr.  Livingston:  T  offer  in  evid(»nce  a  dcu'd  dated 
June  27th,  194(),  from  Weyl-Zuck(n^man  to  ^NfcDon- 
ald  Island  Farms,  Ltd. 

Mr.  Nyqnist:    No  objection. 
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The  Court :    Adniitted. 

Mr.  Livingston:  Can  we  stipulate  tliat  tlie  2707 
acres  described  in  this  deed  comprise  the  so-called 
Henning  Tract? 

The  Clerk:    Exhibit  10. 

Mr.  Nyquist:  No,  I  would  rather  you  had  some- 
one identify  that. 

Mr.  Livingston:    All  right. 

A\\  right,  Mr.  Zuckerman,  will  you  step  forward, 
please? 
Whereupon, 

JOHN  ZUCKERMAN 
recalh^d  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner,   having   been   previously   duly   sworn,    was 
further  examined  and  testified  as  follows:  [119] 

Further  Direct  Examination 

Q.  (By  Mr.  Livingston) :  I  show  you  Exhibit  10 
and  call  the  attention  to  the  description  of  2,707 
acres  and  so  forth.  AVill  you  tell  me  what  property 
that  is? 

A.     Henning  Tract. 

Q.  1  show  you  Exhibit  9  and  call  your  attention 
to  the  description  of  mineral  rights  in  the  same 
2,707  acres,  I  believe.  Can  you  tell  us  what  that 
property  is? 

A.     Henning  Tract. 

Mr.  Livingston:     You  may  cross  examine. 

Mr.  Nyquist:    No  questions. 

Mr.  Livingston:  Mr.  Von  Ilusen,  would  you  take 
the  stand  ?  You  have  been  sw^orn. 
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"Whereupon, 

JOHN  VON  HUSEN 
recalled  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner,   haviiio;    been    ])reviously    duly    sworn,    was 
further  exaniiiu^d  and  testified  as  follows: 

Further  Direct  Examination 

Mr.  Livingston:  May  I  hav(^  Exhibit  C  and  1), 
please? 

Q.  (By  Mr.  Livingston) :  T  call  your  attention 
to  Exhibit  C,  the  first  page  on  that  exhibit  is — what 
kind  of  a  sheet  is  that? 

A.     That  is  an  entry  sheet.   [120] 

Q.  Entry  sheet?  Can  you  tell  ine  in  whose  hand- 
writing that  is? 

A.     It  is  in  my  own  handwriting. 

Q.  Will  you  explain  the  figures  that  ai)pear  on 
that  page,  please? 

A.  It  records  the  transfer  of  th(^  Henning  Tract 
pro]ierty  to  McDonald  Island  Farms  by  W(\vl- 
Zuckerman  and  Company.  This  is  the  (Mitry  fi'oiu 
tlic  Weyl-Zuckerman  and  Company  l)ooks. 

il     Under  what  date  ?  A.    June  27th,  1946. 

Q.     Go  ahead,  ex])lain  those  figures. 

A.  Th(^  ])r()perty  was  transferred  ])y  Wi\vl-Zuck- 
ei'inan  and  Com])any  to  McDonald  Island  Farms  at 
tlic  origJTial  cost  of  $125  ])ei*  acre  and  tlu^  inci'cmcnt 
for  wliicli  tliis  land  had  bcM^n  ean-ied  on  the  books 
was  charged  off  to  the  surplus  account  of  Wt\vl- 
Zu('k(M'man  and  Company. 

Q.     And  the  cost  was  what? 

A.     Tli(>  cost  was  $3:38,375. 
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Q.     And  the  increment  was  what? 

A.     The  increment  was  $473,475. 

Q.  Now,  will  you  explain  to  the  court  what  that 
transaction  is,  involves  the  development  of  an  in- 
crement on  the  books  of  the  company  with  its  in- 
flection of  surplus? 

A.  I  referred  to  the  old  ledger  and  noticed 
that  the  land  was  bought  originally  in  1912  at  $125 
l)er  acre  for  a  total  [121]  of  $338,375.  In  1913,  on 
February  28th,  the  ledger  records  an  increment  in 
land  value  of  another  $125  per  acre  or  $338,375,  and 
on  October  30th,  1926,  an  additional  increment  in 
the  value  was  recorded  of  $50  i)er  acre,  the  total 
of  $135,350. 

The  Court:  Well,  what  is  meant  by  these — this 
term  "increment"? 

The  Witness:  That  is  the  notes  I  found  on  the 
ledger.  I  don't  know  just  what  w^as  meant  by  that. 
I  didn't  make  those  entries  myself. 

Q.  (By  Mr.  Livingston)  :  Now,  I  show  you  a 
portion  of  Exhibit  D,  and  I  will  ask  you — which  is 
headed  Land,  194(),  June  30th.  Will  you  tell  me  in 
whose  handwriting  that  was  written? 

A.  That  is  Mr.  Gibbons',  who  is  the  bookkeeper 
in  our  Stockton  oiBce. 

Q.     And  is  he  imder  your  supervision? 

A.     Yes,  sir. 

Q.     Was  he  that  time?  A.     Yes,  sir. 

Q.  Are  you  familial*  with  the  figures  that  ap- 
I)ear  on  that  page  ?  A.     Yes. 
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Q.  Will  yon  toll  the  court  what  that  T)a,c:o  rc^pro- 
sonts  ? 

A.  It  records  tlie  acqnisition  of  the  irciminu: 
Tract  [122]  property  by  McDonald  Island  Fainis  in 
Jnne  of  1946,  at  $125  per  acre  or  a  total  of  $338,375. 

Q.     And  wliat  abont  the  other  fignres  ^ 

A.  The  next  entry  is  on  December  21,  1946,  cov- 
ering a  deed  execnted  by  McDonald  Island  Farms, 
Ltd.  to  Weyl-Znckerman  and  Coni])any,  transfer- 
ring mineral  and  gas  rights  on  the  Henning  Tract 
property,  which  is  a  credit  to  this  acconnt. 

Q.  Now,  there  is  a  notation  that  was  calli^d  to  the 
attention  of  Mr.  Znckerman  on  cross-examination  in 
the  tax  retnrn,  wiiich,  as  T  recall,  involved  the  trans- 
fer of  two-thirds  of  the  snrface  I'ights  of  the  Mc- 
Donald Tract  by  the  Weyl-Znckerman  and  Com- 
pany to  McDonald  Farms,  Ltd.  Do  yon  recall  that? 

A.     Yes,  sir. 

Q.  Will  you  explain  the  circumstances  under 
which  that  occurred? 

A.  It  was  about  ten  days  or  two  weeks  Ix^fon^ 
the  transfer  of  the  surface  rights  on  the  McDonald 
Tract  to  McDonald  Island  Farms,  Ltd.  that  Wcyl- 
Zuckerman  ac(]uired  from  Zuckeruiau  Potato  Com- 
pany their  one-third  interest  in  the  surface  rii;iits 
of  flu*  iMcDonald  Ti'act  for  which  they  ])ai(l  cash  at 
the  time.  There  was  no  deed  (^xcMMited  foi*  this  ])ar- 
ticula]'  traiisCci"  as  this  pi'operty  subsecjiKMitly  went 
to  McDonald  Island  Farms,  Ltd.  and  it  was  denuded 
directly  by  the*  [123]  trustees  of  tlu^  Znckerman 
Potato  Comnanv  to  McDonald  Island  Farms,  Ltd. 
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Q.  Now,  have  you  any  records  disclosing  the 
trans — the  details  of  these  transactions  insofar  as 
purchase  price  and  receipt  of  ]3urchase  price  is  con- 
cerned? 

A.  I  know  there  is  a  ledger  account  which  re- 
jects the  payment  of 

Mr.  Nyquist:  Objection,  your  Honor,  to  any 
testimony  as  to  what  the  contents  of  a  ledger  ac- 
count  

Q.  (By  Mr.  Livingston)  :  Don't  tell  us  what  they 
contain,  just  tell  us  whether  there  are  such  ledger 
pages'?  A.     Yes,  sir. 

Q.     Are  they  in  court  here?  A.     No. 

Q.  Well,  have  you  any  records  appertaining  to 
the  use  of  the  funds — let's  take,  for  examY)le,  the 
$720,000  that  was  borrowed  from  the  Bank  of 
America.  Have  you  any  records  here  disclosing  the 
disposition  of  those  funds? 

A.  The  $720,000  which  McDonald  Island  Farms 
obtained  from  the  Bank  of  America  was  paid  over 
to  Weyl-Zuck(^rman  and  Company  in  payment  for 
the  Henning  Tract  of  $338,375  of  the  two-thirds  of 
the  surface  rights  which  they  acquired  from  Weyl- 
Zuckerman  and  Company  for  a  total  of  api)roxi- 
II  lately  $240,000  as  well  as  for  consideration  for  the 
improvements  [124]  and  the  equipment  on  Henning 
Tract,  which  ac(*ounted  for  these  funds. 

Q.  Now,  what  was  done  with  the  payments  re- 
ceived by  Weyl-Zuckerman  and  C()m])any  from  Mc- 
Donald Island  Farms,  which  you  have  just  de- 
scribed ? 
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A.  Well,  \\\*yl-Zuckerman  and  Coni[)any  repaid 
the  Bank  of  America  for  the  short  term  notes  cov- 
erini;  the  acciuisition  of  the  McDonald  stock  from  the 
Holly  Sngar  Corporation  to  the  extent  of  $216,620. 
It  also  ])aid  for  the  mineral  right  acquired  from 
the  Holly  Sugar  Corporation,  one  hundred  and 
eighteen  thousand  odd  dollars.  It  retired  the  out- 
standing bonds  on  the  Henning  i)roperty  of  approx- 
imately 14(),()00  and  it  also  retired  some  long  term 
notes  to  E.  M.  Weyl  for  $95,000  and  to  Helen 
Rosenfels  for  $66,000. 

Q.     What  was  that  last  figure? 

A.     ()6,000,  approximately,  $66,000. 

Q.  U'hat  was  done  by  tlu^  [)urchase  price  re- 
ceived from  the  Weyl-Zuckerman  and  Company 
from  the  Pacific  Oil  Company  of  $609,000? 

A.     That  money  was 

Q.  Well,  j)ardon  me.  Let  me  interrupt  here  for 
just  a  moment.  You  said  that — go  ahead,  thank  you. 

A.     What? 

Q.     Withdraw  the  interruption. 

A.  All  609,000,  there  were  notes  ])aul  to  the 
Bank  of  [125]  America  which  had  become  due  on 
December  31,  1946,  and  which  were  overdue  at  the 
time.  l1i(M*e  werc^  $350,000  of  such  notes  that  Weyl- 
Zuckerman  and  Company  own^l  to  the  bank  and 
th(M-e  w^as  another  hundred  thousand  dollars  that 
Weyl-Zuckerman's  subsidiary,  the  General  Potato 
and  Onion  Distributors  owed  to  the  Bank  of  Amer- 
ica, and  there  was  $150,000  owed  hy  the  Zuckerman 
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Potato  Company.  That  accounted  for  $600,000  of 

that  money. 

Mr.  Livingston:    You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Nyquist) :  Getting  ])ack  to  this  one- 
third  interest  in  the  McDonald  surface  rights  which 
were  held  by  Zuckerman  Potato  Company 

A.     Yes. 

Q.  I  wanted  to  be  sure  I  understood  your  testi- 
mony on  that.  You  say  that  a  conveyance  was  made 
directly  from  Zuckerman  Potato  Company  to  Mc- 
Donald Island  Farms 

A.     That  is  correct. 

Q.     Ltd.?  A.     That  is  correct. 

Q.  But  it  was  taken  in  on  the  books  of  Weyl- 
Zuckerman  and  shown  as  a  sale  by  Weyl-Zucker- 
man  to A.     That  is  correct. 

■Mr.  Xycjuist:  I  ask  that  this  be  marked  for 
[126]  identification. 

The  Clerk:     Exhibit  E  for  identification. 

Mr.  Nyquist:  I  show  you  Respondent's  Exhibit 
E  for  identification  and  ask  you  if  that  is  your 
signature  at  the  l)ottom  of  that  document? 

A.     Yes. 

Q.  Does  this  document  consist — is  this  document 
a  protest  filed  on  behalf  of  Weyl-Zuckerman  and 
Company  with  the  Bureau  of  Internal  Revenue  in 
connection  with  this  matter? 

A.     Yes,  it  is. 

Mr.  Nyquist :  I  offer  this  in  evidence,  your  Honor. 
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Mr.  l.iviimstoii :     Xo  objection. 

The  Court:     \W  admitted. 

The  CUn-k:     Plxhibit  E. 

(The  protest  above  referred  to  was  marked 
and  received  in  evidence  as  Respondent's  Ex- 
hibit No.  E.) 

Mr.  Nyqnist:    Xo  further  questions,  your  Honor. 

Mr.  Livingston:  That  is  Petitioner's  case,  your 
Honor. 

(The  deed  referred  to  was  marked  and  re- 
ceived in  evidence  as  Petitioner's  Exliibit  No. 
10.) 

Mr.  Nyqnist:  I  have  here  a  document  which  I 
would  like  to  introduce  as  Respondent's  next  in 
order.  I  have  submitted  it  to  Mr.  Livingston.  You 
have  a  copy.  It  is  merely  [127]  a  com])utation  of 
corporation  income  tax  for  the  year  1946,  assuming 
all  items  of  gross  income  and  deductions  and  credits, 
the  same  as  on  the  Weyl-Zuckerman  return,  but  ex- 
eluding  that  amount  of  $230  and  making  the  corres- 
ponding adjustment  to  the  different  received  credit. 
It  is  for  showing  the  amount  of  additional  tax  they 
paid  in  '46  in  order  to  get  w^hat  the  Govermnent 
contends  is  that  attempted  tax  saving. 

I  believe  \w  will  stipulate^  to  the  accuracy  of 
the  computation. 

Mr.  Livingston:  I  will  stipulate  to  the  accuracy 
of  the  coin])utation  but  I  don't  consider  it  proper 
material  foi'  an  exhibit. 

The  Court:    The  exhibit  will  be  admitted. 

The  Clerk:    Exhibit  F. 
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(The  coini)iitatiou  referred  to  was  marked 
and  received  in  evidence  as  Respondent's  Ex- 
hibit Xo.  F.) 

Mr.  Nyquist:  You  have  rested  your  case,  Mr. 
Livingston? 

Mr.  Livingston:    Yes. 

Mr.  Nyquist:  Mr.  Schroeder,  will  you  take  the 
stand,  please? 

Whereupon, 

GEORGE  SCHROEDER 

was  called  as  a  witness  for  and  on  behalf  of  the 
Respondent,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  [128]  as  follows: 

Direct  Examination 

The  Clerk:  Will  you  have  a  seat,  sir,  and  state 
your  name  and  address,  please? 

The  Witness:  George  Schroeder,  Standard  Oil 
Company  of  California,  225  Bush  Street,  San  Fran- 
cisco. 

Q.  (By  Mr.  Nyquist) :  Please  state  very  briefly 
th(^  general  nature  of  the  Standard  Oil  Company? 

A.  Well,  it  is  in  the  business  of  i)rodueing  and 
icfining,  distributing  oil,  gas  and  other  hydrocarbon 
substances  in  California  and  other  states. 

Q.  And  are  you  acquainted  with  the  Pacific  Oil 
Company?  A.     Yes,  I  am. 

Q.  Will  you  ex})lain  its  relationship  to  Standard 
Oil  Company? 
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A.  It  is  a  100%  subsidiary  of  Standard  Oil  of 
California. 

Q.  You  stated  you  are  also  employed  by  Stan- 
dard. Are  you  also  employed  by  Pacific  Oil? 

A.  I  think  you  can  say  I  am.  It  is  a  hundred  per 
cent  subsidiary  and  we  do  work  for  the  subsidiaries 
as  well  as  the  parent  corporation. 

Q.  You  brought  certain  documents  with  you  in 
response  to  a  subpoena? 

A.     I  have  them  here.  [129] 

Q.  One  of  these  documents  is  tlie  original  of  the 
deed,  a  copy  of  which  is  already  in  evidence,  one 
of  Petitioner's  exhibits.  That  is  a  deed  dated  No- 
vember 18th,  1935 — excuse  mo,  dated  January  20, 
1947,  and  recorded  January  23,  1947,  from  Weyl- 
Zuckerman  to  Pacific  Oil  Company.  I  am  not  sure 
of  the  number,  but  Petitioner  has  put  a  copy  of 
this  in  evidence.  I  would  like  to  put  a  copy,  a  ])hoto- 
static  copy  of  the  original  in  evidence  as  Respond- 
ent's Exhibit  next  in  order. 

Mr.  Livingston :    No  objection. 

The  Court:  It  will  be  admitted.  I  would  like 
counsel  to  toll  me  why  we  need  two  copies  of  the 
same  exhibit. 

Mr.  Nyquist:  Well,  the  witness  John  Zuckerman 
was  unable*  to  recall  whether  the  deed  from  Mc- 
Donald Island  Farms  to  W(\vl-Zucker]nan  which 
was  recordc^d  on  January  10th,  1947,  or  whether  it 
was  executed  on  the  date  that  it  bears,  December 
21,  1946. 
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Mv.  Livino'ston :  I  didn't  quite  follow  that.  Will 
you  read  that  to  me  please? 

Mr.  Nyquist:  I  say  the  witness  John  Zuckerman 
was  unable  to  recall  when  he  was  questioned,  he  said 
lie  was  unable  to  recall  or  testify  whether  the  deed 
from  ISIcDonald  Island  Farms  to  Weyl-Zuckerman, 
which  bc^ars  the  date  of  December  21,  1946,  was 
recorded  January  10th,  1947.  He  was  unable  to  re- 
call whether  that  deed  was  executed  on  the  date  that 
it  bears  or  on  [130]  the  date  that  it  was  filed 
and 

j\Ir.  Livingston:  Well,  I  don't  see.  Maybe  I  don't 
understand. 

Mr.  Nyquist:  Can  I  finish  my  sentence?  I  will 
tell  you  what  I  am  driving  at.  This  deed,  which  was 
executed  by  the  taxpayer.  Exhibit  G,  contains  in  it 
a  re^-ital :  ^'Whereas  by  deed,  executed  by  McDonald 
on  December  21,  1946  and  recorded  on  January 
10th,  1947  *  *  *"  and  so  forth. 

Now,  that  statement  appears  both  in  the  copy  T 
am  introducing  and  the  copy  you  are  introducing, 
but  the  copy  I  am  introducing,  which  is  a  copy  of 
the  original,  shows  that  a  date,  January,  1947,  was 
tyj)ed  in  and  struck  out  and  January  23,  1946,  was 
substituted. 

Mr.  Livingston:  The  deed  he  speaks  of  was  ac- 
knowledged on  December  21,  1946. 

The  Court:     What  is  the  corresponding  exhibit 
munber  of  the  other  one? 
The  Clerk:    Exhibit  G. 
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The  Court:  In  other  words,  Exhibit  CI  and  Ex- 
hibit 5  pur])ortedly  rebate  to  the  same  matter? 

Mr.  Nyquist:  Exhibit  G  is  a  copy  of  the  original 
deed  in  the  possession  of  Standard  Oil,  Exhibit  5 
is  a  copy  of  the  records  of  the  County  Recorder. 
I  believe  that  is  correct,  is  it? 

Mr.  Livingston:    I  think  so.  [131] 

The  Court:  In  other  words  Exhil)it  5  is  a  copy 
of  a  copy,  whereas  Exhibit  G  is  the  original — is  a 
copy  of  the  original? 

Mr.  Nyquist:  Photostat  of  the  original  and  the 
original  is  her(^  in  case  anyone  cares  to  inspect  it. 

The  Court:    I  see.  Thank  you  very  much. 

(The  photostat  referred  to  was  marked  and 
received  in  evidence  as  Res])()iulent's  Exhibit 
No.  G.) 

Q.  (By  Mr.  Nyquist)  :  Mr.  Schroeder,  will  you 
describe  the  situation  tliat  existed,  or  the  Inisiness 
i*(^lati()nship  that  existed  between  Weyl-Zuckerman 
and  this  Standard  Oil  Company  at  the  beginning 
of  1946?  A.     The  business  relationship? 

Q.     Yes. 

A.  Well,  we  were — vStandard  Oil  Com])any  of 
California  was  the  lessee  of 

Q.  Eet  me  interrupt  a  monnMit.  T  am  not  sure 
that  is  elear  in  flic  I'ocoi'd  just  what  tlio  natur(»  of 
youT'  employment  with  Standard  Oil  Com])any  is.  I 
tliiiik  tliat  should  1)(^  clarified  first. 

A.  I  am  manager-  of  the  contract  division  of  the 
])roducing  department  of  Standard  Oil  Company  of 
California  and  a  part  of  my  work  in  the  company 
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tlirougli  the  years  has  been  the  administration  of 
contracts  and  negotiation  of  leases  and  [132]  pur- 
chase of  properties  that  are  involved  on  and  in  gas 
lands. 

Q.  Did  you  do  the  negotiating  with  res])ect  to 
the  dealings  with  these — with  the  Weyl-Zuckerraan 
Company? 

A.     I  did  the  negotiating;  yes,  sir. 

Q.  What  was  the  business  relationship  that  ex- 
isted at  the  beginning  of  1946? 

A.  At  the  beginning  of  1946,  the  Standard  Oil 
Com])any  of  California  was  the — was  the  lessee  of 
Vr(yl-Zuckerman  and  the  McDonald  Island  Farms. 
I  have  here  some  papers;  I  w^ould  like  to  look  at 
th(»se  papers  to  get  those  correct  names  of  the  cor- 
i)orations  if  that  is  of  significance.  One  was  Weyl- 
Zuckerman  and  Company  and  the  other  one — well, 
I  guess  you  know  w^hat  it  is,  it  is  McDonald  Island 
Farms  Company,  I  guess  it  is. 

Q.  I  think  I  can  speed  this  up  a  little  by  a  lead- 
ing question.  There  has  been  testimony  on  direct  ex- 
amination— rather  there  has  been  testimony  earlier 
in  this  case  about  some  friction  between  Standard 
Oil  Company  and  Weyl-Zuckerman  and  around  that 
date,  and  T  am  w^ondering  if  you  would  explain  the 
nature  of  that  friction? 

A.  Y>^ell,  I  have  these  memos  here  with  these 
dates  and — are  the  dates  significant  here? 

Q.     Yes,  the  dates  are  significant. 

A.     Or  do  you  want  me  to  just  state 

Q.     Th(»  dates  are  significant.  [133] 
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A.     AVell,  from  tlu^so  memos 


Q.  ir  you  need  to  look  to  refresh  your  recol- 
lection, yes. 

A.  Well,  this  is  a  memo,  memorandum  dated  De- 
ceml)er  the  13th,  1946. 

Q.     Pardon  me.  A.     Yes. 

Mr.  Xycpiist :  Let  me  mark  these  memoranda  for 
identification  at  this  tune. 

You  have  a  ])liotostat  of  each  of  these,  I  believe, 
and  T  won't  liave  to  take  your  originals. 

I  will  ask  you  to  mark  as  exhibits  next  in  order 
for  identification,  these  four  documents.  Do  you 
want  to  see  these? 

Mr.  Livingston:  As  long  as  they  are  only  for 
identification 

The  Clerk:  Exhibits  H,  I,  J  and  K  for  identi- 
fication. 

(The  documents  above  referred  to  were 
marked  for  identification  as  Respondent's  Ex- 
liibits  Nos.  H,  I,  J  and  K.) 

Q.  (By  Mr.  Nyquist) :  I  ask  you,  Mr.  Schroeder, 
w(M*e  th(*se  memoranda  made  by  you  in  the  course 
of  your  business  at  about  the  time  of  the  transac- 
tions Ix^tween  yourself  and — l^etween  Standard  Oil 
Comj)aiiy  and  Weyl-Zuckerman ?  [134] 

A.     They  were. 

Q.  And  at  the  tinu^  did  you  know  the  statements 
contained  therein  to  be  correct? 

A.     Oh,  yes. 

Mr.  Xycjuist:  I  shall  offer  these  in  evidence  as 
Respondent's  next  in  order. 
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Mr.  Livingston:  Well,  I  must  object,  yonr  Honor. 
Tn  the  first  place  on  their  face  they  demonstrate 
tluy  are  not  contemporaneous  memoranda.  In  the 
second  place,  it  is  not  x>^rmissible  to  offer  in  evi- 
dence memoranda  of  any  kind.  The  proper  proce- 
dure is  that  if  there  is  contemporaneous  memor- 
anda, as  the  witness  needs  by  such  contemporaneous 
memoranda  to  refresh  his  recollection,  he  may  use 
that  memoranda  for  the  purpose  of  so  doins^  it,  but 
the  memoranda  itself  is  not  in  evidence,  but  there 
are  two  objections  to  the  offer  counsel  has  made. 

Mr.  Nyquist:  He  has  testified  that  these  are 
mc^moranda  made  in  the  regular  course  of  his  busi- 
ness at  the  time. 

Mr.  Livingston:    I  don't  think  so. 

Mr.  Nyquist :  And  for  that  reason  I  have  offered 
them.  However,  I  will  take — it  will  take  a  little 
longer  to  go  through  them  with  the  witness.  I  will 
1)(^  glad  to  go  at  them  that  way  if  it  is  desirable. 

Mr.  Livingston :  May  I  ask  the  witness  a  question 
[135]  on  voir  dire? 

Voir  Dire  Examination 

Q.  (By  Mr.  Livingston) :  Mr.  Schroeder,  this 
memoranda  was  prepared  on  December  13th,  1946, 
was  it  not?  A.     Yes,  sir. 

Q.     And  it  purports 

The  Court:  You  are  referring  to  one  of  these 
memoranda,  Exhibit  H,  for  identification? 

Mr.  Livingston:  The  one  that  is  headed  Decem- 
ber 13th,  1946,  San  Francisco,  December  13,  1946. 


148  We/jl-Zi(('k('nn(i)i  d-  Companjj  us, 

(T(»stinioiiy  of  George  Scliroeder.) 

Q.  (iiy  Mr.  J^ivingston)  :  Tliat  was  ])r('])ared  on 
tlie  date  that  a])pears  there?  A.     Yes. 

Q.  And  this  niemoraiida  was  not  prepared  at  or 
about  llic  time  of  tliis  conversation  that  is  related 
ill  ihv  iiieinoraiKliun  wliieh  occ-urrcd  in  Xovenil)er, 
1945,  it  was  prepared  some  year  and  thirteen  months 
afterwards,  is  that  correct? 

A.     Tliat  is  correct. 

Direct  Examination — (Resumed) 

Q.  (I]y  Mr.  Nyquist) :  At  the  time  you  prepared 
tl]('  nu^morandum  did  you  kno\v  tlie  facts  stated 
therein  to  l)e  true  ? 

A.  Yes,  I  believe  everythiuG;  stated  here  is  a  true 
statement.  I  made  it  w'ith  that  intention.   [136] 

Mr.  Nyquist:  If  your  Honor  desires,  I  will  take 
this  witness  through  the  things  one  at  a  time. 

The  Court:     I  am  going  to  adjourn  at  this  time. 

We  will  ](H'onv(»ne  at  10:00  o'clock  tomorrow^ 
morning. 

(AVh(M'(Mi])on,  at  4:35  p.m.  a  recess  was  taken 
until  10:00  o'clock  a.m.,  Thursday,  March  18, 
1954.)   [137] 

11ie  Clerk:  Docket  No.  43,504,  Weyl-Zuckerman 
and  (^im])any. 

Ml*.  Ny(|uist:  Any  qTu^stions,  your  Honor?  I  will 
ask  Mr.  Scliroeder  to  take  the  stand  again. 

AVhe]'(Mip()n,  (f(H)rge  Schroeder  resumed  his  testi- 
mony as  follows: 

.Ml*.  Livingston:  In  line  with  your  discussion  of 
yesterday  afternoon,  if  the  Court  ])lease,  I  am  will- 
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iiig  tliat  Mr.  Schroeder  may  use  tliis  memorandum 
of  December  13,  1946,  but  I  think  it  is  necessary  that 
an  obvious  stenographic  error 

The  Court:  I  don't  know  what  you  nu^an.  You 
said  *'is  using  it."  What  do  you  mean  by  *'using  it"? 

Mr.  Livingston:  Well,  he  may  have  it  before 
him  and  testify  from  it.  It  is  my  im])ression  that 
Mr.  Xytjuist  desires  to  follow^  that  course.  If  I  am 
in  error  then  I  will  not  press  the  proposal. 

Mr.  Nyquist:  Your  Honor,  I  believe  Mr. 
Schroeder  ])robably  can  testify  from  recollection  on 
most  of  this  but,  if  necessary,  we  will  ask  him  to 
refresh  his  recollection  from  the  documents. 

The  Court:    He  may  do  so. 

Mr.  Nyquist:    All  right.  [139] 

Q.  (By  Mr.  Nyquist) :  Mr.  Schroeder,  will 
vou 

Mr.  Livingston:  My  suggestion  is  withdrawn. 
]\rr.  Nyquist  will  proceed  on  his  own  matter. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Schroeder,  will  you 
(•xj)]ain  the  business  relationship  that  existed  be- 
tween the  Standard  Oil  Company,  Weyl-Zuckerman 
and  Company,  and  McDonald  Island  Farms,  Ltd. 
in  the  latter  part  of  1945  and  the  early  part  of  1946, 
briefly  ? 

A.  The  Standard  Oil  Company  had  leases  that 
were — that  we  w^ere  the  lessee  and  these  companies 
you  name,  McDonald  Island  Farms  and  Weyl- 
Zuckerman  and  Comjjany  were  the  lessors.  The 
lands  covered  by  the  leases  w(»re  over  in  what  we 
call  the  McDonald  Island  gas  field  and  the  mainte- 
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nance  of  that  lessor-lessee  relation  is  something  that 
more  or  less  fell  to  me.  There  were  times  when  the 
landowners  would  come  in  and  make  inquiry,  ask — 
complain  about  this  or  that,  particularly  the  amount 
of  royalty  that  was  allocated  to  these  piecc^s  of 
property  as  compared  to  the  amount  allocated  to 
other  properties  in  the  field  and  we  used  to  confer 
quite  a  hit  about  that  in  an  effort  to  see  that  the 
correct  amount  of  gas  produced  from  the  different 
properties  was  the  fair  and  equitable  share  of  each 
of  the  lessors. 

Q.  Well,  how  would  you  describe  the  relationship 
that  existed  with  respect  to  these  particular  lessors, 
that  is,  in  [140]  the  sensc^  of  whether  it  was  a 
smooth  running  relationship  or  wlu^ther  there  was 
friction? 

A.  Well,  wo  had  many  complaints  from  the 
Zuckermans. 

Q.  Will  you  tell  us,  with  as  givat  a  decree  of 
precision  as  you  can,  as  to  dates,  the  coui'se  of  the 
early  offers  to  buy  or  \o  sell  with  res]iect  to  the  gas 
rights  that  were  ultimately  conveyed  to  the  Stan- 
dard Oil  Conij)any  subsidiary  in  the  early  part  of 
1947? 

Mr.  Livingston:  Objection.  The  (|uestion  is  too 
general.  Tlu^  pi'ojxM*  course  is  to  int(^T'rogat(*  the 
witn(\ss  as  to  a  s])(MMfi{'  coTiversntion. 

Mr.  Xyquist:  Wc^ll,  1  will  be  veiy  glad  to  tell 
the  witness  the  sjxH'ific  dates  and  ])laces  of  the  con- 
viMsatioii,  if  it  is  satisfactory  to  Mr.  Tiivingston.  T 
was  trying  not  to  lead  the  witness,  your  Honor. 
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Mr.  Livingston:    Thank  you. 

Q.  (By  Mr.  Nyquist)  :  Was  there  a  conversation 
in  November,  1945,  with  respect  to  a  possible  sale  to 
Standard  Oil  Company  of  gas  I'lghts  on  McDonald 
Island?  A.     Yes,  sir. 

Q.  Can  you  tell  us  the  general — can  you  tell  us 
wliat  was  said  on 

A.  Oh,  I  don't  think  so.  I  don't  remember  par- 
ticularly who  said  what  and  how  and  when,  but  I 
(lid  make  tliis  note  here  [141]  and  I  do  know  that 
I  offered  the  Zuckermans  500,000  for  those — for 
tlieir  interest  in  those  leases.  Now,  whether  this 
could  have  covered  just  the  gas  rights  initially, 
whether  we  were  talking  about  all  of  the  rights  in- 
cluding surface  and  all  those  things  like  that,  I 
couldn't  tell  you,  but  I  did  make  this  note  and  I  do 
know  that  I  had  the  conversation  as  I  indicated  in 
this  memorandum  and  he  did  offer  them  $500,000. 

Q.     Was  that  off er  accepted "?  A.     It  was  not. 

Q.  What  was  the  next  step  in  the  negotiations 
early  in  July  of  nineteen  forty 

Mr.  Livingston:  Objection.  Calls  for  the  con- 
clusion of  the  witness.  Proper  question  is  to  in- 
quire concerning  a  specific  conversation. 

Q.  (By  Mr.  Nyquist)  :  Were  there  further  nego- 
tiations in  July  of  1946? 

Mr.  Livingston :  Objection.  Proper  question  should 
be:  was  there 

The  Court :    The  witness  may  answer. 

A.     Will  you  ask  that  again,  please? 
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Q.  (J^y  ]\[r.  Xy(iuist)  :  Were  there  further  neG:o- 
tiations  in  July  of  U)4()  .^  A.     Yes. 

Q.     Will  you  tell  us  ahout  those  negotiations? 

A.  At  that  time  Mauriee  Zuekerman  called  at 
the  offiee  and  offered  to  sell  thesi^  ])]'()|)erties  and 
a.G^ain  I  ean't  be  sj)ecifie  as  to  whether  it  iiieluded 
this  or  that  or  what,  but  g(^nerally  the  ^as  rights 
in  there  which  were  the  subject  of  our  conc(M-n. 

The  Court:  By  "the  gas  rights"  do  you  mean  the 
gas  rights  underlying  the  entire  island? 

The  AVitness:  Yes,  sir.  He  offered  that  for  $875,- 
000  but  before  th(^  meeting  was  over  he  indicated  to 
me  that  if  we  would  go  along  that  he  would  be  will- 
ing to  cut  that  down  to  $820,000.  I  had  the  fcvling 
that  he  wanted  us  to  kind  of  nominate  a  figure  there 
of  that  order. 

Q.  (By  Mr.  Nyquist) :  Was  John  Zuekerman 
present  at  that  conference? 

A.     I  do  not  remember. 

Q.  You  have  no  present  recollection  of  wlK^tlu^r 
John  Zuekerman  was  present  at  that  conference? 

A.  T  don't  recall  that  he  was  there.  I  don't  Ix^- 
li(*ve — I  would  ha\<'  to  say  T  don't  believe^  he  was 
there;  T  don't  remember  that  he  was  thei'e. 

Q.  Could  your  recollection  on  that  mattei*  be 
refreshed  by  looking  at  the  second  pa7\agraph  of 
your  memorandum  of  December  inih,  1946? 

A.  At  that  time  John  Zuekerman  suggested  that 
they  would — is  that  the  ])aragi'aph  you  mean? 

Q.     Yes.  [143] 

A.     Well,  that  did   not  have  to  do  with  the  dis- 
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ciissioii  ill  July.  That  had  to  do  with  th(^  discussion 

in  August. 

Q.  Oh,  I  s(H\  I  misunderstood.  All  ri.c:lit,  was 
th(M*e  a  furtlier  discussion  in  August  of  1946? 

A.     Yes,  sir. 

Q.     Will  you  tell  us  the  nature  of  that  discussion? 

A.  At  that  time  I — that  was  following  discus- 
sions with  our  own  people  after  the  thing'  had  been 
])ushed  around  by  our  own  group,  and  I  told  John 
Zuckerman  at  that  time  that  w-e  would  not  go  for 
tluar  proposal  because  it  w^as  he  who  indicated  that 
— at  the  time — that  they  would  proba])ly  then  get 
ready  to  sue  because  of  some  of  these  diiferences 
of  opinion  that  we  had  in  respect  to  the  allocation 
of  ]^roduction  to  these  properties  and  the  matter  of 
drilling  additional  wells  and  things  of  that  sort  in 
connection  with  the  administration  of  the  lease. 

Q.  Did  this  statement  by  Mr.  Zuckerman  that 
he  would  ])robably  get  ready  to  sue  have  any  etfect 
u])on  your  attitude  toward  further  negotiations  for 
the  purchase  of  these  gas  lights? 

^h\  Livingston:  Objection.  Calls  for  the  con- 
chision  of  the  witness. 

Mr.  Nyquist :  Your  Honor,  T  am  making  inquiry 
luM*e  as  to  his  motives  and  attitude  and  how  this 
]>articular  fact  affected  his  outlook  on  the  transac- 
tion. This  is  exactly  the  [144]  same  thing  that  we 
were  covering  all  day  yesterday  in  Mr.  John  Zuck- 
erman's  direct  testimony. 

Mr.  Livingston:  I  don't  think  so.  I  don't  think 
the  bii^iiK^ss  ])U7'])oses  of  the  Weyl-Zuckerman  Com- 
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])any  (*an  Ix*  deterniincd  by  the  attitude  of  mind  on 
the   part   ol*   Standard   Oil   Company   nor  upon  the 
])art  of  tliis  witness. 

Mr.  Nyquist:  I  might  say  the  purpose,  your 
Honor,  is  sim])ly  to  show  that  tlie  ultimate  purchase 
was  due  to  a  certain  extent,  to  a  desire  to  eliminate 
a  ])ossible  law^  suit.  That  is,  the  threat  to  sue  was  a 
factor  in  the  negotiations. 

The  Court:  Well,  I  don't  see  there  is  any  real 
diffc^'ence  between  tlie  ])arties  on  that.  It  seems  to 
me  that  exactly  was  what  Mr.  Livingston  was  trying 
to  establish  through  Mr.  Zuckerman's  testimony 
yesterday.  Wliat  is  the  qui])bling  between  you 
about  ? 

Mr.  Livingston:  I  don't  put  it  in  the  same  way, 
that  is  all.  The  implications  that  T  find  in  the  testi- 
mony are  that  no  one  knucklc^l  down  to  the  other 
because  of  a  ])rospective  law  suit.  On  th(^  contrary, 
that  law  suit  was,  in  preparation  and  that  by  nutans 
of  a  sale  they  avoided  it.  Standard  Oil  Company, 
I  don't  think,  was  afraid  of  Weyl-Zuck(»rmanV  law 
suits.  I  may  be  w'rong,  but  I  don't  think  it  makes 
any  differcMice.  I  think  it  is  immaterial  whether  they 
w(^re  afi-aid  or  not.  The  facts  are  there  and  it  is  for 
the  coiii't  to  determine  the  consequences  of  the  fact. 

'i'lie  Court:  GentlemcMi,  the  dit¥erence  between 
you  escapes  me. 

Mr.  Tiivingston:  Tt  may  be.  However,  the  differ- 
ence, ir  it  does  exist,  in  my  own  mind,  it  may  be 
utterly  innnaterial  so  therefore  I  don't  think  the 
question  is  proper. 
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The  Court:  If  it  is  immaterial  it  will  go  to  the 
weiirht.  However,  out  of  an  abundance  of  caution 
T  will  allow  the  witness  to  answer. 

Will  you  read  it  back,  Mr.  Reporter? 

(The  question  was  read  by  the  reporter.) 

A.  Well,  I  don't  recall  that  it  had  any  effect 
upon  my  attitude,  if  you  mean  mine.  I  don't  recall 
that  it  had  any  effect  upon  mine. 

Q.  (By  Mr.  Nyquist)  :  Was  it  an  element  that 
was  considered  and  given  some  consideration  in 
determining  whether  the  ultimate  purchase  should 
be  made? 

Mr.  Livingston:  Same  objection,  and  further  ob- 
jection that  coimsel  is  cross  examining  his  own  wit- 
ness. 

The  Witness :    Will  you 

The  Court :    The  witness  may  answer. 

The  Witness:  Will  you  read  it  back  again, 
])lease?  I  am  sorry. 

(The  question  was  read  by  the  reporter.) 

A.     Yes,  sir.  [146] 

Q.  (By  Mr.  Nyquist) :  Will  'you  explain  that 
statement  ? 

Mr.  Livingston:  Same  objection;  calls  for  the 
conclusion  and  explanations  not  proper  on  direct 
examination. 

The  Court:     The  witness  may  answer. 

The  Witness:    Would  you  read  it  to  me,  ])l(\ase? 
(The  question  was  read  by  the  reporter.) 

A.  All  dui'ing  these  negotiations  we  were  con- 
cerned with  the  administration  of  this  rather  com- 


ir)(>  Wcul-ZiiclxCDuan  d'  Company  vs, 

(Tcstiniuiiy  of  (u'oi'gc  Schroedcr.) 
])licat('(l,  so-callod,  rateable  takiiifr  plan  matter  of 
aj)j)(>r1i()iii!i<>  tlie  i^as  company's  demand  for  deliv- 
eries between  the  vai'ious  properties  in  the  Mc- 
Donald Island  t;as  field  that  we  were  operating 
under  lease  and  when  one  landowner  comers  in 
and  c()m])lains  about  his  share  and  wants  it  to  be 
inereascnl,  we  are  naturally  concerned  with  it.  We 
still  want  to  be  able  to  apportion  the  entire  pro- 
duction ])ro])ei'ly  between  all  of  the  properties,  and 
thei'e  Wiis  also  tlie  niritt(^r  of  the  drillins^  of  a  well 
in  thc^re,  and  T  believe  after  one  time  we  indicated 
that  we  might  probably  drill  that  extra  well,  and 
yet  those  things  always  bothei'ed  us.  They  were 
always  tlu^re,  and  they  had  some  bearing,  maybe, 
in  coming  up  with  the  final  dollars  that  we  ultimate- 
ly agreed  to  pay  for  this  thing.  It  w^as  part  of  the 
wliole  ])icture. 

The  Court:  Well,  of  course,  Mr.  Nyquist,  what 
liiay  hav(^  been  the  secret  understanding  or  secret 
int(^ntions  of  Standard  Oil  or  its  subsidiaries  can 
have  no  bearing  u])on  the  [147]  outcome  of  this  case 
a?ul  to  that  extent  JNIr.  I^ivingston's  objections — he 
is  rip;ht  in  his  objections  and  I  am  not  going  to  give 
any  weight  to  any  undisclosed  intentions  of  Stan- 
dard or  its  subsidiaries  in  this  matter.  The  im- 
j)oi'tnnt  thing,  it  seems  to  me  in  connection  wuth 
this  cas(^,  is  to  what  extent  Standard's  thoughts, 
negotiations,  and  similar  matters  were  made  kiKnvn 
to  th(^  Petitioner  or  its  representatives  or  might 
ha\('  been  ascertainable  or  discerned  by  such  re])re- 
sentativc^s  and,  to  that  extent,  this  testimony  may 
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be  relevant  but  it  is  relevant  only  to  the  extent  that, 
the  purpose  of  Standard  was  either  exj^licitly  made 
known  to  Zuckerman  or  its  representatives  or  to 
tlit^  extent  that  it  was  reasonably  inferred  that  it 
was  readily  ascertainable  by  them. 

Mr.  Nyquist :  It  was  merely  introduced  in  show- 
ing it  had  some  effect  in  facilitating  a  sale  here.  I 
don't  expect  I  can  get  Petitioner  to  say  it  was  in- 
tended for  that  purpose,  but  I  merely  want  to  show 
it  had  that  effect. 

The  Court:  I  just  want  the  record  to  be  clear 
that  I  am  admitting  his  testimony  for  only  the  lim- 
ited ])urpose. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Schroeder,  was  there 
a  further  conversation  on  December  12th,  1946,  with 
respect  to  the  McDonald  Island  gas  rights? 

A.     Yes,  sir. 

Q.  Will  you  tell  us  the  substance  of  that  con- 
versation? [148] 

A.  On  that  day  Mr.  John  Zuckerman  came  into 
tlie  office  and  indicated  that  they  did  not  like  to 
sue  and  that  they  would  like  to  get  back  into  t1ie 
])icture  again  on  the  basis  of  the  sale  of  their  in- 
t('r(\st  and  we  mentioned  the  $500,000.  T  tliink  John 
Zuckerman  mentioned  that  as  being  too  low  and 
mentioned  it  ought  to  ])e  30%  more,  namely  $650,- 
000,  and  I  believe  I  indicated  that  because  of  the 
])ayment  of  I'oyalty  between  December  1st,  1945,  and 
the  date  of  that  conversation,  practically  most  of 
that  year,  that  whatever  the  value  should  have  been 
on  the  thing  it  would  have  to  be  reduced  by  the 
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value  of  the  produetion  taken  out  in  tlie  interim 
and  the  net  result  of  that  was  that  John  Znckerman 
indicated  willingness  to  sell  the  McDonald  Island 
interest.  According  to  my  memorandum — I  don't 
remember  this  in  the  discussion  with  John — but  ac- 
cording to  the  memorandum  that  I  wrote  at  that 
time  he  indicated  that  there  would  l)e  willingness 
on  their  ]:)art  to  sell  the  McDonald  interest  right 
then  at  that  time  in  December,  1946,  for  its  propor- 
tionate share  of  this  $050,000  minus  royalty  and 
that  we  could  have  an  option  to  buy  the  Weyl- 
Zuckerman  parcel  at  some  subsequent  time  i'ov  the 
same — foi'  a  proj)er  apportionment  of  the  same 
amount  of  dollars  and  those  conversations,  with 
respect  to  the  sale  of  those  interests,  had  to  do  with 
the  gas  rights  and  a  certain  reservation  i]i  the  Zuck- 
ermans  with  respect  to  one-eightli  oil  royalty  and 
T  believe,  initially  at  that  time,  [149]  one-eighth  gas 
royalty  in  ccM'tain  zones  that  were  not  then  being 
produced  oi*  certain  portions  of  the  pro])erty  that 
were  not  then  being  produced. 

Q.  Mr.  Schroeder,  leaving  now  the  subject  of  the 
negotiations  with  resy)ect  to  sales  price  and  turning 
to  th(»  mattei*  of  form  of  the  ultimate  conveyances, 
was  there  a  conference  on  or  about  December  23rd, 
194f),  ill  this  coimection?  A.     Yes,  sir. 

Q.  \\'(M'('  any  documents  pi'oduced  at  that  con- 
ference? A.     Yes,  sir. 

Q.     Could  you  tell  us  what  those  documents  were  .^ 

A.  T  don't  recall  them  particularly,  but  they 
were  documents. 
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Mr.  Livingston:  Pardon  me  just  a  moment.  I 
believe  the  witness  is  now  referring  to  sometliing 
ill  writing  and  I  object  on  the  ground  that  this  form 
of  testimony  is  not  admissible.  The  writing  is  the 
best  evidence. 

Mr.  Nyquist:  You  said — well,  I  will,  then,  offer 
the  writing  in  evidence  if  it  is  agreeable  with  Mr. 
Livingston. 

The  Court:  You  object  to  the  writing  itself  being 
offered? 

Mr.  Livingston:  No,  no.  I  haven't  seen  it  yet.  I 
(\o\}\  know  what  particular  writing  they  have  in 
mind.  (Mr.  Nyquist  handed  Mr.  Livingston  a  docu- 
ment.) That  is  not  a  writing.  Counsel  submits  to 
me  a  memorandum.  [150] 

Mr.  Nyquist :     That  is  the 

Mr.  Livingston:  May  I  complete  my  statement? 
That  is  a  memorandum  dated  September  24th,  1946, 
which  is  signed  by  the  witness.  As  I  understand  the 
question,  it  asks  the  witness  to  tell  him,  or  rathei-, 
to  state  to  the  court  the  coiitcmts  of  a  document  that 
existed  on  December  23rd,  1946. 

Mr.  Nyquist:  Your  Honor,  I  merely  asked  for 
a  description  of  what  documents  wer(»  prepared.  1 
did  not  request  the  contents  of  any  documents. 

Mr.  Livingston:    I  misimderstood  the  question. 

Ml'.  NycjTust:  At  least  I  so  intend  the  question.  I 
will   withdraw  the  question  and  rephrase  it. 

Q.  (By  Mr.  Nyquist)  :  Were  any  drafts  of  deeds 
y>repared  and  submitted  at  that  conference? 

A.     It  is  mv  recollection  that  I  went  over  there 
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with  Mr.  Capocelli  of  Pillsbuiy,  Madison,  and 
Sutro  and  that  we  presented  it  to  Mr.  Livins^ston 
and  Mr.  Maurice  Zuckerman  and  Mr.  John  Zncker- 
nian  our  ideas  of  how  papers  might  ))e  drawn  to 
cover  the  grant  from  the  land  owners  to  the  Pa- 
cific Oil  Company. 

Q.  Was  one  of  those  a  draft  of  deed  with  re- 
spect to  the  Henning  propei*ty? 

Mr.  Livingston:  I  object.  I  object  on  the  ground 
[151]  the  deed  is  the  best  evidence  of  what  it  was. 
The  question  is  improper  on  that  ground. 

Mr.  Nyquist:  Your  Honor,  I  am  not  asking  for 
the  contents  of  the  document.  I  am  merely  descril)- 
ing  the  document :  was  there  a  deed  with  respect  to 
the  Henning  Tract? 

Mr.  Livingston:  It  tells  us  what  was  in  it.  T 
think  that  is  the  danger  of  asking  for  oral  testi- 
mony as  to  the  content  of  the  document  because  the 
witness,  his  recollection  may  be  at  fault,  his  inter- 
pretation of  the  document  may  be  erroneous.  There 
is  a  historic  mle — a  historic  basis  for  that  rule. 

The  Court:  In  my  judgiuent,  Mr.  Livingston, 
you  are  now  engaging  in  obstructive^  tactics. 

Mr.  Livingston:  Your  Honor,  ])1(\*is(^--u'o  nlu^ad. 
Now,  I  think 

The  Court:  There  was  projxM-ty  involved  luM'e 
that  was  in  the  hands  of  two  diffi^rc^nt  cor])orp- 
tions 

Mr.  Livingston:  T  think  your  Honor  is — ])ardon 
me. 

The  Court: and   this  is  a   substance  versus 
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form  ease  and  the  question  ultimately  to  ])e  deeided 
is  whether  what  appeared  to  })e  the  facts  are  the 
ti'ue  facts.  Now,  we  have  a  transaction  that  was 
ultimately  consummated  in  one  matter.  There  is 
])ein2:  presented  testimony  as  to  the  nature  [152]  of 
that  transaction  before  its  ultimate  consummation 
ill  an  intermediate  stage.  I  think  the  witness  is 
competent  to  testify  as  to  what  form  the  transaction 
was  to  take  or  what  fonn  it  was  proposed  to  take 
]>rioi'  to  tli(»  conversion  of  that  form  into  some 
different  form  that  was  ultimately  used. 

Mr.  Livingston :     Your  Honor,  I 

The  Court :  I  remind  you  again,  Mr.  Livingston, 
as  I  think  I  did  informally  earlier  in  the  trial,  per- 
haps it  was  at  a  discussion  at  the  bench,  that  rule 
31  of  the  Rules  of  this  Court  contemplate  that  the 
|)arties  will  stipulate  facts  that  are  not  fairly  in 
disj)ute  and  it  seems  to  me  that  the  facts  that  relate 
to  the  prior  documents  that  are  here  under  discus- 
sion should  be  facts  that  should  not  be  in  dispute 
at  all  between  the  parties,  and  it  seems  to  me  that 
what  you  are  doing  is  merely  making  it  difficult  to 
establish  matters  with  respect  to  which  there  should 
be  no  dispute  whatever  between  you. 

T  am  going  to  call  a  recess  at  this  point  and  I  am 
going  to  ask  counsel  to  get  together  with  each  other 
and  see  if  they  can't  undertake  to  establish  an  agrec^- 
nient  between  themselves  as  to  what  those  prior 
documents  were. 

Mr.  Li^ingston:  Bc^fore  the  recess,  may  T  say 
something  for  the  record? 
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In  the  first  place,  I  wish  to  call  attention  to  the 
fact  that  if  I  had  prepared  in  ample  time  a  stipu- 
lation of  [153]  facts  it  would  not  have  been  accepted 
by  Mr.  Nyquist  and  the  demonstration  of  that  is 
that  the  stipulation  of  facts  which  I  submitted  to 
him  last  Monday  was  rejected  substantially  and  the 
only  stipulation  that  he  was  willing  to  give  me  is 
one  consisting  of  ap])roximately  two  pag(^s,  as  I 
recall.  I  think  that  demonstrates  that  iP  there  was 
any  delay  on  my  part  in  that  respect  it  was  delay 
without  any  consequence.  It  would  have  been  an 
idle  act  for  me  to  have  asked  him  to  stipulate  to  a 
lot  more  things  and  it  was  only  the  insistence  on  the 
part  of  your  Honor  that  the  parties  get  together 
that  enabled  us  to  get  the  stipulation  prepared  dur- 
ing the  recess,  as  far  as  it  went. 

The  Court:  I  was  calling  your  attention  to  the 
rules  of  the  court,  and  Rule  31  of  this  court  con- 
templates that  the  paii:ies  w^ill  agree  upon  facts  that 
are  not  fairly  in  ({is])nt(^  Ix^twcMMi  tli(Mn  and  I  am 
now  going  to  call  a  recess  and  I  am  going  to  call 
upon  the  counsel  to  get  together  with  each  other  to 
attempt  to  establish  and  present  to  the  court  the 
facts  in  relation  to  these — to  this  transaction  as  it 
was  originally  formulated,  a  matter  of  which  should 
not  l)e  in  dis])ut(^  at  all  between  them. 

lS\v.  Livingston:  Yes,  but  my  difficulty,  if  I  may 
complete  my  statement,  your  Honor,  is  this: 

Your  Honor  has  the  idea  in  your  mind  that  I  am 
enonrriiin*  i]i  o])stru('tiv(^  tactics.  You  have  given  me 
no  opportunity  to  [154]  justify  my  position.  As  it 
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now  stands,  your  Honor  has  this  viewpoint  which, 
of  course,  must  react,  at  least  unfavora))ly  toward 
me  as  a  member  before  this  bar,  and  I  stand  vir- 
tually convicted  without  having  an  opportunity  to 
])resent  my  defense.  That,  whether  or  not  that  atti- 
tude of  mind  would  be  translated  to  the  merits  of 
this  case,  who  can  tell? 

The  Court:  Well,  I  have  no  intention  whatever 
of  suggesting  anything  of  that  sort,  Mr.  Livingston. 

Mr.  Livingston:  All  right,  let's  assume,  your 
Honor  can  divorce  Livingston  from  Zuckerman  or 
Weyl,  at  least  my  reputation  is  of  sufficient  value 
to  me  in  this  community  so  that  when  a  judge  un- 
dertakes to  charge  me  with  obstructive  tactics  I 
should  have  a  chance  to  x^rove  I  am  not  guilty  of 
the  charge.  After  45  years  of  practice  in  San  Fran- 
cisco such  little  reputation  as  I  have  been  able  to 
attain  in  the  community  should  not  be  shattered. 

The  Court:  Well,  there  was  no  intention  to  make 
any  such  suggestion  as  that,  Mr.  Livingston.  It 
was  the  course  that  the  trial  was  taking  this  morn- 
ing that  was  making  it  extremely  difficult  to  estab- 
lish facts  which  really  should  not  have  been  in  dis- 
])ute  at  all   between  the  parties 

Mr.  Livingston:     But  my — pardon  me. 

The  Court: and  I  suggest  that  an  effort  be 

made  to  arrive  at 

Mr.  Nyquist:     Your  Honor [1'^'^] 

The  Court:  an  agreement  between  the  par- 
ties as  to  those  facts. 

Mr.  Livingston:     I  assure  you — Pardon  me. 
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The  Court:  I  think  you  are  undoubtedly  map,iii- 
fyin^  the  remark  I  made  far  beyond  its  ini])ort,  and 
I  assure  you  there  was  no  intention  at  all  to  reflect 
u])()]i  you. 

Mr.  Livingston:    I  am  deli^^hted  to  hear  that 

^fr.  Ny(juist:     Your  Honor 

Mr.  Livinc:ston:  May  T  finisli,  please?  I  have 
one  more  thino;  I  want  to  say.  I  say,  I  am  deli,2:hted 
to  hear  tliat  l)ecause  ordinarily  that  is  regarded  as 
imethical  practice  in  this  community,  and  any  law- 
yer who  seeks  to  practice  on  an  ethical  plane  will 
not  do  that. 

Now,  as  far  as  ai^reeinc:,  if  counsel  had  said  to 
me,  *^T  would  like  to  have  the  identity  of  these  doc- 
uments that  were  presented  at  this  meeting:  of  De- 
cember* 23rd,  1946,  established,"  all  he  had  to  do 
was  show  them  to  me.  My  point  is,  how  can  we  ask 
a  witness  on  the  stand  to  tell  us  about  what  docu- 
m(^]it,  what  it  looked  lik(^  what  it  contained,  when 
the  transaction  of  the  incident  that  ]w  undertakes 
to  relate  occurred  some  seven  years  ac^o? 

The  Court:  AYell,  the  essence  of  counseFs  ques- 
tions did  not  go,  as  I  understand  them,  to  the  min- 
utiae of  these  documents.  A  docimient  can  he 
desci-ibed  as  a  deed  from  A  to  T>  without  getting 
into  Ihc  details  of  the  docunu^nt,  and  T  [!'")()]  gath- 
ered that  was  the  sole  im])ort  (^f  these  questions  as 
to  whether  or  not  there  were  two  deeds,  one  run- 
ning from  one  grantor  i\u(\  anotluM-  running  from 
the  second  grantor,  both  to  a  common  grante(%  with- 
out rrettino:  into  the  details  of  the  document  at  all. 
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Xow,  I  take  it  that  was  the  sole  iinpoii.  oi'  the 
Government's  questions.  Is  that  rifi^ht,  Mr.  Nyquist? 

Mr.  Nyquist:    That  is  right,  your  Honor. 

The  Court:    Now,  can't  the  parties  agree  on  tliat? 

Mr.  Livingston:  I  eau't  agree  without  seeing  the 
documents,  that  is  obvious.  Apparently  Mr.  Nyquist, 
if  it  is  a  fact  as  your  Honor  suggests,  that  there 
were  in  existence  at  that  time  or  submitted 

The  Court:  I  don't  know  the  facts  at  all.  I  am 
suggesting  only  that  these  are  facts  that  should  l)e 
known  to  both  parties  and  if  they  are  kno^\^1  to 
both  parties  they  are  facts  that  are  not  fairly  in 
dispute.  That  is  all  I  am  saying. 

Mr.  Livingston:  Well,  I  certainly  cannot  say  at 
this  time  that  I  know  the  answer  to  that  question 
because  my  recollection,  although  I  sat  in  on  these 
conferences,  my  memory  is  not  so  well  developed 
that  I  can  say  what  papers  I  saw  at  that  time. 

I  know,  because  we  have  introduced  them  in  evi- 
dence, the  papers  that  were  eventually  si^gned.  Now, 
if,  as  Mr.  Nyquist  suggests,  there  is  an  importance^ 
to  be  attached  if  this  [157]  were  two  deeds  signed 
at  that  time  we  shouldn't  depend  on  Mr.  Schroeder's 
recollection  as  to  whether  there  were  two  deeds  or 
not.  T  think  it  is  proper  to  have  the  papers  here. 
Tliat  is  all. 

It  may  not  be  of  any  consequence,  but  if  it  is,  I 
should  not  be  placed  in  the  position  of  having  my 
case  y)rejudiced  by  a  possible  failure  of  memory  oi* 
misapprehension  on  the  part  of  Mr.  Rchroeder  con- 
cerning a  seven-year  old  transaction.  So,  I  would  be 
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glad  to  take  advantage  of  the  recess  and  see  if  we 

can  find  out  what  the  documents  were. 

Mr.  Nyquist:  Your  Honor,  it  is  quite  possible  I 
could  bring  out  the  same  point  ])y  a  slightly  dif- 
ferent question  without  reference  to  the  documents, 
and  I  will  have  a  try  at  it  if  it  will  expedite  things, 
])ut  I  do  wish  to  say  that  ISIr.  Livingston  made 
certain  statements  concerning  the  conduct  of  the 
Government  counsel  and  the  stipulation  of  facts, 
and  I  therefore  would  like  to  state,  for  the  record, 
that  on  January  20th,  1954,  the  Regional  Counsel's 
Office  wrote  to  Mr.  Livingston  calling  his  atten- 
tion to  the  Court's  rule  requiring  a  stipulation  of 
facts  and  suggesting  that  such  a  stipulation  be  pre- 
pared and  foi-Avarded  to  the  Government  some  time 
in  March — in  February — so  that  the  Government 
would  have  a  chance  to  check  the  facts  and  stipu- 
late. I  wnsh  to  state  that  T  did  not  hear  from  Mr. 
Livingston  until  after  I  had  served  sul)poenas  on 
the  petitioner  and  [1^)8]  McDonald  Island  Farms 
on  the  Thursday  ]-)efore  the  call  of  the  calendar, 
and  that  I  did  not  receive  Mr.  Tiivingston's  draft 
of  the  pro])osed  stipulation  until  aft(M-  the  call  of 
the  calendar  on  Monday  of  this  week. 

Now,  I  wnsh  to  state  that  at  that  time,  even  in 
the  ])7Tsene(»  of  other  calendar  business,  I  pre]^ared 
a  reviscnl  draft  coiitaining  most  of  the  material  ^\v. 
Livingston  suggested  and  returned  it  to  him  within 
twenty-four  hours  of  the  time  I  received  his  draft, 
and  the  only  reply  T  had  from  Mr.  Livingston  on 
that  matt(^r  was  that  he  would  probably  stipulate* 
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in  oi^en  Couii:.  He  hadn't  agreed  witli  the  revised 

draft  of  the  stipidation. 

Mr.  Livingston:  Now,  it  is  quite  evident  tliat 
counsel  is  endeavoring  to  exploit,  for  the  ))enefit  of 
liis  side  of  the  case,  a  subject  which  has  been — 
wliich  was  discussed  yesterday  morning,  and  has 
been  rediscussed  today. 

Mr.  Nyquist:  I  am  merely  attempting  to  correct 
the  record  of  Mr.  Livingston's  statement  to  the 
effect  that  Government  counsel  was  uncooperative 
in  attempting  to  stipulate. 

Mr.  Livingston:  I  say,  and  I  challenge  counsel 
to  produce,  the  paper  that  he  prepared,  which  will 
show  what  a  limited  scope  it  was. 

The  Court:  Gentlemen,  I  think  we  have  had 
enough  of  these  mutual  challenges,  and  let's  get  on 
with  the  trial  of  the  case  if  we  can.  [159] 

If  Government's  counsel  believes  he  can  obtain 
the  evidence  from  this  witness  in  a  manner  which 
will  not  involve  the  use  of  the  cont(^nts  of  the  docu- 
ments under  discussion,  I  will  permit  him  to  make 
the  effort  subject,  of  course,  to  any  objections  that 
may  be  made. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Schroeder,  at  the 
conference  of  December  23rd,  1946,  did  you  or  other 
rey)resentatives  of  your  company  make  any  pro- 
y)osals  with  respect  to  the  manner  in  which  the 
riuhts  in  the  Henning  Tract  were  to  be  transferred 
from  the  then  owners  to  the  purchaser? 

A.     Yes,  sir. 

Q.     What  was  your  suggestion? 
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A.  Mr.  Capocolli  and  T  went  over  there  to  tlie 
oflfiee.  I  believe  it  was  Mr.  Livingston's  office,  at 
which  time  Mr.  John  Znckerman  and  Mr.  Maurice 
Zuckerman  were  present,  and  we  presented  our  sug- 
gested fonn  of  deed  to  cover  the — or  document  to 
cover  the  transfer  to  the  Pacific  Oil  Com])any  of 
the  7*ights  that  John  Zuckerman  and  T  liad  agreed 
u])on  were  to  be  transferred. 

In  other  words,  John  and  I — John  Zuckerman 
and  I  had  x)ractically  reached  an  understanding  as 
to  what  the  deal  was,  and  we  had  to  put  it  in  ^^a'it- 
ing  in  order  to  transfer  the  propei*ty  interests. 
Somebody  had  to  start  it,  and  we  submitted  some 
]iapers  to  cover,  I  believe,  ])oth  of  tlic^  ]^rop(n-ties. 

Q.  My  specific  question  was:  Wliat  was  your 
suggestion  as  to  the  manner  of  conveying  the  H(*n- 
ning  Tract  from  its  then  owner,  McDonald  Island 
Farms,  to  the  ])urchaser?  That  is.  the  route  that  the 
c()uv(\vanc(^  was  to  take,  vras  it  to  be  a  direct  con- 
veyance or  indirectly  through  some  otluu-  co]']>()ra- 
tion? 

Mr.  Livingston:  T  ol)ject  to  that  on  the  ground 
it  assumes  something  not  in  evidence,  if  T  under- 
stood th(»  question.  LTe  is  asking  the  witness  n])out 
a  pro]xosal  with  respect  to  the  transfer  of  the  ricrhts 
under  lT(Muiiug  Ti'act  to  be  mad(^  by  McDonald  Is- 
land Fai'ms,  and  tlie  evidence  shows  tliat  therc^  was 
a  d(M'd  dated  Decem])(u-  21,  1946,  in  which  those 
rights  wvvr  transferrc^d  l)y  McDonald  Islaiid  Fanns 
to  AV(\vl-Zuckerman  and  Company  pursuant  to  a 
dividend  tliat  wns  declared  in  kind  on  the  same  date. 
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Mr.  Nyquist:  Your  Honor,  there  was  a  deed 
dated  December  21,  recorded  January  lOtli,  1947, 
and  we  are  talking  about  a  conference  of  December 
23rd,  1946. 

Mr.  Livingston:  But,  imder  the  law  of  Califor- 
nia recordation  has  nothing  to  do  with  transfer  of 
title.  That  is  merely  the  manner  that  the  transaction 
is  presented  to  X)rotect  the  x)urchasers  for  value. 

The  Court :  Let^s  get  this  straight  right  here  and 
now.  At  the  time  of  that  conference,  December 
23rd,  1946,  had  the  deeds  been  executed  either  to 
Standard  or  to  a  nominee  of  Standard?  [161] 

The  Witness:    You  are  asking  me  that,  sir? 

The  Court:    Yes. 

The  Witness:  I  am  sure  there  were  no  deeds 
executed  to  the  Standard  Oil  Company  on  that  day. 

Q.     (By  Mr.  Livingston)  :    Or  Pacific  Oil? 

A.     Or  the  Pacific  Oil  upon  that  day. 

The  Court:  Namely,  that  the  transaction  had  not 
}'et  been  consummated  on  December  the  23rd? 

The  Witness:    That  is  correct,  sir. 

The  Court:  In  fact,  the  conversations  on  De- 
cember 23rd,  1946,  were  conversations  looking  for- 
v.ard  to  the  consummation  of  the  transfer  of  title, 
w(»7T  they  not? 

The  Witness:  Yes,  sir.  As  I  say,  John  Zucker- 
man  and  I  had  an  understanding  of  what  the  basic 
deal  was,  and  the  purpose  of  the  mcH^ting  was  to 
get  the  papers  to  transfer. 

Mr.  Livingston:  I  believe  the  documents  are 
dated  January  lltli,  1947,  your  Honor.  I  may  ])e 
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in  error  as  to  the  date,  but  I  think  that  is  ai)i)roxi- 

mately 

The  Court:  Well,  tliere  is  discussion  about  deeds 
dated  December  21. 

]\rr.  T.ivingston:  That  was  a  deed  that  was  exe- 
cuted pursuant  to  the  dividend  which  is  under  at- 
tack here,  the  dividend  of  the  mineral  rio^hts. 

Is  that  clear,  or  am  I  still  confusinc^  the  Court? 

The  Court:  I  think  I  have  your  point.  Thank 
you. 

Mr.  Nyquist:  I  will  withdraw  my  prcA^ous  ques- 
tion and  ask  you: 

Q.  (By  Mr.  Nyquist)  :  At  the  time  you  went 
into  this  conference  on  December  23rd,  1946,  whe- 
ther you  knew  at  that  time  that  there  had  been  a 
conveyance  of  the  Henninc^  Tract  from  McDonald 
Island  Farms,  Ltd.  to  Weyl-Zuckerman  Incorpo- 
rated ? 

A.  I  do  not  recall,  sir,  any  knowledQ:e  of  that  at 
that  ti]n(\  We  were  talking'  with  John  Zuckerman, 
]\raurice  Zuckerman  about  buying*  the  pro])eii:ies, 
the  two  properties,  and  I  don't  remember  that  we 
ever  discussed  who  had  it  or  how  it  stood  or  any- 
thing like  that. 

When  T  tnlkcnl  to  John  Zuckemian  over  the  years 
about  these  properties  we  were  talking  about  the 
properties,  unless  he  Avould  hap])en  to  mention  the 
TTemiing  Tract  or  the   other  one. 

Q.  My  question  specifically  was,  on  December 
23i-(l  wluMi  you  went  into  that  conference,  had  you 
any  knowledge  in  advance  of  that  time  that  there 
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had  })een  this  conveyance  dated  December  21st  from 

McDonald  Island  Farms  to  Weyl-Zuckennan  ? 

A.     I  don't  recall  any  discussion 

The  Coui-t:  Well,  was  it  of  any  consequence  to 
Standard  at  all  what  route  these  conveyances  were 
to  take,  as  long  as  Standard  or  its  subsidiary  would 
b(^  the  ultimate  grantee?  [163] 

The  Witness:  It  made  no  difference.  We  weren't 
too  concerned. 

The  Court:  It  was  a  matter  of  no  consequence 
to  you  ? 

The  Witness :    That  is  correct. 

Q.  (By  Mr.  Nyquist)  :  At  the  time  you  went  in 
t(^  that  conference  of  December  23rd,  what  was  your 
intention,  that  there  be  a  conveyance  directly  from 
McDonald  Island  Farms  to  Pacific  Oil  Company? 

Mr.  Livingston:  May  I  have  that  question, 
])lease? 

(Question  read  by  the  Reporter.) 

Ml'.  Livingston:  I  can't  see  that  is  material,  your 
Honor,  and  it  calls  for  his  conclusion,  conclusion 
on  the  y)art  of  a  third  party. 

Mr.  Nyquist:  Your  Honor,  the  materiality  is  this: 
T  am  trying  to  show  that  this  December  23rd  con- 
ference, which  is  after  the  date  of  the  conveyance 
f  i-om  McDonald  Island  Farms,  after  the  date  the  con- 
vcvaiK-e  bears,  but  before  it  was  recorded,  the  parties 
were  still  talking;  that  is,  the  Standard  Oil  wc^nt 
in  to  the  conference  on  the  assumption  that  they 
could  get  a — that  there  would  be  a  direct  convey- 
ance from  McDonald  Island  Farms  to  Pacific  Oil, 
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that  Standard  intended  that  the  deal  hv  that  way, 
that   it   was   ]\Ir.   Livingston's   sni^^estion   that  the 
deal  he  ])iit  in  the  round-about  fonii,  and  I  also 

Th(»  Court:  I  don't  think  there  has  ])een  any 
[lf)4]  testimony  that  Mr.  Livingston  made  such 
sn,<^^'estions. 

Ml*.  Nyquist:  Well,  I  w^ant  to  first  get  in  the 
fact  that  at  this  time  they  had  not  been  apprized 
of  any  December  21st  conveyance  and  the  negotia- 
tions were  still  open  at  that  time  as  to  how  the 
conveyances  were  to  be  made. 

Mr.  Livingston:  But  the  witness  testified  a  mo- 
ment ago  in  answer  to  your  Honor's  question,  as 
far  as  he  was  concerned,  he  didn't  care  what  route 
the  transaction  took.  All  he  Avanted  was  to  get  the 
gas  rights. 

Mr.  Nyquist :  All  right.  At  the  time — I  will  with- 
draw my  previous  question. 

Q.  (By  ]\tr.  Nyquist) :  At  the  time  you — At  the 
December  23rd  conference  in  1946,  did  you  make  a 
— did  you  or  Standard  Oil  Company  make  a  sug- 
gestion or  present  a  ])lan  as  to  the  route  which  the 
conveyance  of  the  gas  lights  underlying  the  Hen- 
niiig  Tract  should  take  in  being  transferred  to 
Standard  Oil  or  to  Pacific  Oil? 

A.  I  don't  recall  any  distinction  between  ilu^ 
Henning  Tract  or  the  other  parcel.  These  ])apers 
that  we  i^resented  were*  designed — it  was  our  sug- 
gestion of  a  way  to  consummate  the  deal  so  that  we 
would  iX('\  both  of  these  Y)ro])erties. 

The   Court:     Well,    was   it  your   imderstanding 
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wlu'ii  you  went  into  that  conference  of  ])eceni])('r 
the  23rd,  that  one  of  these  tracts  was  owned  by 
AYeyl-Zuckerman  and  that  the  [165]  other  tract 
was  owned  by  ^IcDonald  and  wliether  you  riglitly 
or  wrongiy  so  understood,  you  neveilheless  were 
proceedinc:  on  that  basis  and  had  drafted  papers  to 
effectuate  a  transfer  of  these  respective  tracts  from 
each  of  the  purported  o\vners  to  Pacific  Oil  ? 

The  Witness:  I'm  afraid  that  I  don't  remember 
with  that  amount  of  precision.  I  know  that  wliat  we 
were  trying  to  do  was  to  acquire  the  two  properties 
and  I  felt  satisfied  that  the  documents  that  we  pre- 
sented were  grants  that  would  have  given  to  the 
Pacific  Oil  Company  things  that  we  wanted.  I  mean, 
that  is  what  we  submitted  as  a  form  to  Mr.  Living- 
ston, and,  as  I  remember,  he  didn't  like  that  ap- 
proach and  we  proceeded  then  to  talk  about  putting 
certain  modifications  in  the  leases. 

As  I  remember,  the  papers  were  a  grant  with  cer- 
tain reservations  and  you  wanted  to  go  a  slightly 
different  route,  you  wanted  to  sulmiit  your  own 
l)apers.  You  threw  out,  in  effect,  the  papei*s  that  we 
liad  suggested,  and  I  couldn't  tell  you  the  name  of 
the  grantor,  the  grantee.  I  wasn't  particularly  in- 
terested in  the — in  that  aspect  of  it.  We  wanted  to 
buy  these  two  properties,  and  that  was  the  under- 
standing that  John  Zuckennan  and  I  had  reached. 
AVe  wanted  those  documents  to  come  to  us,  and  we 
suggestf^d  one  foim  and  Mr.  Livingston  suggested 
another  form. 

The  Coui-t:     When  you  use  the  word  "you"  in 
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your  [166]  testimony,  you  are  referring  to  Mr.  Liv- 
ingston? 

The  Witness:    Yes,  I  believe  that  is  right. 

Q.  (By  Mr.  Nyquist)  :  You  have  just — Excuse 
me.  In  your  previous  statement  you  said  tliat  yon 
had  prepared  the  documents  in  one  fomi  and  Mr. 
Livingston  in  another  fomi.  Can  you  explain  what 
differences  there  were — Well,  that  perhaps  is  sub- 
ject to  Mr.  Livingstones  objection.  I  will  with- 
draw it. 

Did  Standard  Oil  or  you  ever  indicate  or  state 
to  the  taxpayer  or  to  any  of  the  taxpayers'  re])r('- 
s(Mitatives  that  you  preferred — that  it  mad(^  nny 
difference  to  you  whether  you  received  title  for  the 
propei-ty  from  two  transferors  or  from  a  sinalo 
transferor? 

A.     T  do  not  recall  any  such  thing  as  that. 

Q.  Was  ihovc  a  further  conference  early  in  Jan- 
nary  of  1947  with  respect  to  the  fonn  in  which 
these  conveyances  were  to  be  made? 

A.  As  T  remember,  sir,  we  had  more  or  less  con- 
timious  discussions  there  for  a  couple  of  wrecks 
})(^tween — around  the  Christmas  holidays,  betwcMMi 
tli(>  time  that  these  papers  were  first  submitted  In 
lis  and  tli('  time  th(^  transaction  was  consununatcHl. 

The7"e  werr^  several  little  points  that  had  to  be 
,^'lea7-(>(l  11]).  T  remember  we  had  some  debate  as  to 
th(»  location  of  the  lin(^  cutting  off  a  ])orti(^n  of  tlic 
Henning  Tract  to  the  [167]  southwest  that  was  to 
be — with  respect  to  which  the  Weyl-Zuckei'man  peo- 
ple were  to  keep  the  gas  rights  subject  to  the  lease 
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of  the  Standard  Oil  Company  and  discussion  on  the 
location  of  the  contact  point  between  the  Eocene 
and  cretaceous  so  that  Zuckermans  would  have 
the  gas  royalty.  I  don't  remember  particularly  what 
point  was  discussed  on  what  day,  but  we  had  dis- 
cussions. 

Q.  Mr.  Schroeder,  on  Januaiy  8th,  1947,  did  Mr. 
Livingston,  acting  as  representative  for  the  tax- 
payers Weyl-Zuckerman,  hand  to  you  certain  docu- 
ments? 

A.  I  do  not  recall  the  day  on  which  Mr.  Living- 
ston gave  me  the  documents. 

Q.  Did  you  write  a  memorandum  on  January 
cStli,  1947,  in  which  you  sot  forth  the  facts  as  you 
tli(>n  knew  them? 

A.     A  memorandum  dated  January  8th 

Q.  Just  answer  yes  or  no.  Did  you  \vrite  a  memo- 
Taiidum  dated  on  that  date? 

A.     I  did  not. 

Q.     Did  you  prepare A.     I  did  not. 

Q.     What?  A.     I  did  not. 

Q.  Did  you — Did  someone  under  your  supei^i- 
sion  write  such  a  memorandum? 

A.     Yes,  sir.  [168] 

Q.     And  did  you  read  it  at  the  time? 

A.     T  believe  T  did,  yes. 

Q.  And  did  you  know  it  to  be  connect  at  thc^ 
time  ? 

A.  T  ])elieve  it  is  correct.  I  believe  it  to  be  cor- 
rect. 
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Q.  Would  looking  at  that  momorandnni  refresh 
your  recollection  in  this  matter? 

A.    Yes,  sir. 

Q.  All  right,  I  will  then  ask  you  to  look  at  the 
last  half  of  the  memorandum  dated  Januaiy  8th, 
1947.  A.     Where  it  reads,  ^^We  alF' 

Q.  Yes,  just  look  at  it  and  go  througli  it.  Read 
it  to  yourself.  A.     I  have  read  it. 

Q.  Havinc;  read  that,  is  your  recollection  re- 
freshed in  this  matter? 

A.     I  suppose  so. 

Q.  I  again  ask  you,  on  January  8th,  1947,  did 
Mr.  Livingston,  acting  as  representative  for  tlie 
sellers,  hand  to  you,  as  a  representative  of  the 
buyer,  cei^ain  documents? 

A.  My  memorandum  states — Our  memorandum 
states  that  he  handed  them  to  me  on  that  day,  so  T 
Ix'lieve  that  he  handed  them  to  me  on  that  dav. 

Q.     But  you  have  no  prc^sent  recollection? 

A.  No,  sir.  All  during  those  ]^erio(ls,  during  th.-'t 
])(u^iod  of  negotiations,  what  ha])])(Mi(Hl  on  tlu^  "|>ar- 
ticular  day  [1^9]  T  am  afraid  T  don't  remember,  sir. 

Mr.  Nyquist:  Your  PTonor,  in  view  of  the  fact 
that  this  witness  has  no  present  recollecti(^n  on  ibis 
matter,  but  this  memo7\andum  was  prepared  for  his 
signature*  and  by  an  employee  under  his  direction 
and  be  kiiew  at  tlu^  tiuK^  that  the  contents  were  ac- 
curate, 1  offer  that  nuMucu'andum  in  evidence.  The 
meniorandnm  which  has  been  mai'kiHl  for  identifi- 
cation, Res])ondent's  Exhibit  J  for  identitication. 

Mr.  Tivinirston  :     T  am  not  objecting. 
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The  Court :     It  may  l)e  admitted. 

The  Clerk:     Exhibit  J  is  admitted. 

(The  memorandum  referred  to,  heretofore 
marked  as  Respondent's  Exhibit  J,  for  identifi- 
cation, was  received  in  evidence.) 

Mr.  Li\4ng'ston:  I  presume  that  counsel,  in  inter- 
rogating the  witness,  will  call  his  attention  to  the 
second  half  of  the  memorandum.  I  don't  suppose 
that  the  interrogation  limits  the  introduction  of  the 
document  to  the  second  half,  that  was  so  identified. 
The  entire  document  was  in? 

The  Court:  I  didn't  understand  there  was  any 
limitation  on  that,  Mr.  Livingston,  and  your  con- 
sent to  its  admission,  I  take  it,  was  to  the  entire 
document  ? 

Mr.  Li\'ingston:     That  is  right. 

Mr.  Nyquist:  So  that  the  record  may  l)e  clear 
on  this  one  final  point:  [170] 

Q.  (By  Mr.  Nyquist)  :  Mr.  Schroeder,  at  whose 
suggestion  were  the  conveyances  put  in  their  final 
form  whereby  the  Henning  Tract  was  conveyed  first 
to  Weyl-Zuckerman  and  then  to  Pacific  Oil  as  dis- 
tinguished from  a  direct  conveyance? 

Mr.  Livingston:  Well,  if  your  Honor  please, 
may  I  understand  that  question?  Does  he  ask  Mr. 
Schroeder  whether  anyone  said  to  him  that  the  min- 
o]-al  rights  imder  Henning  Tract  should  be  trans- 
ferred to — by  McDonald  to  Weyl-Zuckennan  and 
then  by  Weyl-Zuckerman  to  Pacific  Oil?  Is  that 
the  pui^iort  of  the  question? 

Mr.  Nyquist:     The  purport  of  tlu^  question  is  to 
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bring  out  the  party  at  whose  instigation  the  con- 
veyance was  made  by  the  indirect  route  rather  than 
the  direct  route. 

Mr.  Livingston:  Oli,  no.  Oh,  no.  That  would  be 
an  improper  question  to  ask  this  witness,  at  whosc^ 
instigation  it  was  done.  The  proper  question  is — ho 
has  told  us  what  the  conversations  are.  Now,  you 
may  ask  him  about  a  conversation  but  not  ask  him 
about  instigation,  suggestion,  or  conclusion  of  any 
kind. 

Mr.  Nyquist:     I  will  withdraw  that  question. 

Q.  (By  Mr.  Nyquist)  :  I  will  ask,  "Sir.  Schroeder, 
if  you  have  any  recollection  of  any  conversations 
with  rc^spoct  to  the — on  the  subject,  let  us  say,  of 
the  manner  in  which  title  to  the  Henning  Tract 
[171]  was  to  be  transferred  from  McDonald  Island 
Farms  so  that  it  would  ultimately  reach  Pacific  Oil 
Company  ? 

A.     I  do  not  recall  anything  like  that  as  such. 

Q.  Were  you  ])articularly  concerned  with  th(^ 
manner  or  the  route  that  the  property  took  in  rc^ach- 
ing  Pacific  Oil  Company? 

Mr.  Livingston:  Your  Honor  asked  him  that 
question  and  he  said,  **No."  It  is  repetitious. 

Mr.  Nyquist:     No  further  questions. 

Cross  Examination 
Q.     (By  Mr.  Livingston)  :     Mr.   Schroeder,  you 
referred  in  one  conversation,  I  believe  it  was  De- 
cemb(»r  12th,  1946,  to  a  discussion  involving  the  ac- 
quisition by  the  Standard  Oil  Company  or  its  sub- 
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sidiary  of  certain  gas  rights  at  that  time  and  the 
obtaininc:  of  an  ()])tion  to  acquire  the  gas  rights  of 
other — other  gas  rights  under  later  date  whicli  you 
said  was  August  15th,  19-47.  Now,  please  identify 
to  the  best  of  your  recollection,  which  gas  rights — 
that  is,  under  which  tract  or  which  part  of  McDon- 
ald Island  were  to  be  acquired  currently  and  whicli 
w(n*e  to  be  acquired  pursuant  to  an  option  under 
date  of  Au^gust  15th,  1947? 

A.  The  parts  to  be  acquired  curi'ently  was  the 
McDonald  interest,  that  is,  the  McDonald  Island 
Farms  parcel  on  the  easterly  portion  of  the  island, 
and  the  paii:  mentioned  for  [172]  option  to  be  ac- 
quired in  August,  1947,  was  the  westerly  part,  the 
Weyl-Zuckerman  piece,  the  thing  that  is  sometimes 
referred  to  as  the  Henning  Tract. 

Q.  That  is  right.  In  other  words,  what  you  had 
— what  you  said  was — with  respect  to  the  physical 
or  geographical  location  of  the  rights  and  the — Is 
til  at  right,  is  that  correct  so  far? 

A.     Say  it  again,  please. 

Q.  All  right.  What  was  said  at  that  time  had 
reference  to  the  geographical  location  of  the  rights, 
is  that  correct? 

A.  What  was  said  was  that  they  were  willing  to 
sell  at  that  time  the  piece  of  property  that  was 
beiiio-  I'efei-red  to  as  the  McDonald  Island  Farms 
which  was  subject  to  the  lease  between  the  Stan- 
dard Oil  Company  and  the  McDonald  Island  Fanns 
as  distinguished  from  the  (nw  that  was  held  ])y  the 
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Standard  Oil  Company  under  the  lease  we  called 

tlie  \V(\yl-Zuckerman  lease. 

Q.  And  when  yon  speak  of  the  Ilenning,  you 
refer  to  tlu^  INfcDonald  Tract,   do  you  not? 

A.  The  i)iece  of  land  under  the  McDonald  Is- 
land Fai'ms  lease,  that  is  rii^ht. 

Q.  Which  was  the  McDonald  Island  Farm  Ti-act, 
isn't  that  correct? 

A.  Yes,  that  is  what  it  means.  It  savs  the  Mc- 
Donald  [173]  Island. 

Q.  W(^ll,  I  don't  think  it  does  say  that,  but  w(» 
just  want  to  clarify  it  now.  Now,  the  property  that 
was  subject  to  option  was  the  gas  rights  underneath 
what  is  knoA\Ti  as  the  Henning  Tract? 

A.     That  is  right. 

Mr.  Livingston:  That  is  right.  May  we  have  a 
short  recess,  your  Honor?  There  may  be  some  fur- 
ther questions,  something  further  I  might  want  to 
ask  Mr.  Schroeder. 

The  Court:     Yes,  we  will  have  a  shoii  recess. 
(Short  recess.) 

Mr.  Livingston:  No  further  questions,  your 
Honor. 

Redirect  Examination 

Q.  (By  Mr.  Nyquist) :  Mr.  Schroeder,  referiing 
to  Respondent's  Exhibit  I,  memorandum  (^f  Janu- 
ary 28th,  1947,  will  you  identify  Mr.  Felix  T.  Smith 
to  whom  that  is  addressed  ? 

A.  F(Oix  T.  Smith  was  chief  counsel  for  the 
Standard  Oil  Company  of  California  at  that  time, 
presently  deceased. 
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Mr.  Nyquist:     No  further  questions. 

Mr.  Livingston:     That  is  all. 

Mr.  Nyquist :  So  you  may  know  how  this  is  prog- 
ressing, your  Honor,  I  have  one  other  witness 
which  I  think  will  take  ten  or  fifteen  minutes 

You  are  excused,  Mr.  Schroeder.  [174] 
(Witness  excused.) 

Mr.  Nyquist:  I  have  two  questions  that  I  wish 
to  ask  of  petitioner's  witnesses  that  were  put  on 
yesterday.  There  are  two  points  that  I  wish  to  \mY- 
sue.  I  think  I  will  call  as  my  witness  on  this  point 
Mr.  Von  Husen. 


Whereupon, 


JOHN  VON  HUSEN 


called  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Nyquist) :  Mr.  Von  Husen,  show- 
ing you  Exhibit  D,  and  in  particular  the  ledger 
sheet,  I  am  just  asking  you  to  read  certain  writing 
that  is  not  particularly  legible. 

Was  this  prepared  by  you? 

A.  The  bookkeeper  in  our  Stockton  office  pre- 
pared this  ledger  sheet. 

Q.  Can  you  read  to  me  the  entry  dated  March 
.''>1,  1951  on  that  sheet? 

A.     "March  31,  1951,  transferred  from  surface 
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rights  of  tract,  three  two  eight  thousand,  three  two 
seven  six  nine,"  and  this  represents  the  surface 
rights  of  the  McDonald  Tract  proper  which  had 
been  kept  in  a  separate  account  up  to  this  point 
and  w(M'e  transferred  into  the  combined  land  ac- 
count March  the  31st,  1951.   [175] 

Q.     And  the  following  line  under  the  same  date? 

A.  '^Increment  of  McDonald  Island  value  land 
to  $175  per  acre  for  a  total  amount  of  two  eight 
eight  thousand,  nine  forty-one  eighty-one." 

Q.    And  what  does  that  represent? 

A.  That  brought  the  book  value  of  the  3800  acres 
of  the  McDonald  Tract  land  which  was  then  in  our 
name  to  a  total  value  of  $175  per  acre. 

Mr.  Nyquist:     I  have  no  further  questions. 

Mr.  Livingston:     No  questions. 
(Witness  excused.) 

Mr.  Nyquist:  Now,  at  this  time  I  would  like  to 
ask  tlu^  pei-mission  of  th(^  Court  to  recall  Mr.  Jolm 
Zuckerman   for  cT-oss-examination. 

Mr.  Livingston:     No  objection. 

Whereupon, 

JOHN  ZUCKERMAN 

recalled  as  a  witness  for  and  on  behalf  of  \\\v  VA\- 
tiouei',  haviui:  h(MMi  pr(»viously  duly  sworn,  was  fui'- 
ther  examined  and  testified  as  follows: 

Further  Cross  Examination 
Q.     (By  Mr.  Nyquist):    INfr.  Zuckerman,  do  you 
recall  the  occasion  of  a  conference  in  the  office  in 
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tlu'  Internal  Revenue  Agent's  office,  with  respect  to 
the   1946   and   1947   tax   liability   of    [176]    Weyl- 
Zuckerman  ? 

A.     Which  revenue  agent?  Mr.  Potthoff? 

Q.  No,  I  am  referring  to  the  agent  Mr.  Cum- 
niings.  Mr.  Potthoff  is  of  the  Appellate  staff.  I  am 
referring  to  a  conversation  in  the  revenue  agent's 
office.  A.     In  his  office? 

Q.  Mr.  Ansel  Cummings  was  the  conferee  rep- 
res(^nting  the  Govennnent.  A.     What  date? 

Q.     It  was  in  1950. 

Mr.  Li\ingston:    What  dates,  please? 

Mr.  Nyquist:     March  7,  1950. 

A.     I  don't  at  the  moment  recall  it. 

Q.  (By  Mr.  Nyquist) :  Do  you  have  any  recol- 
lection of  attending  such  a  conference  with  Mr.  P. 
K.  Webster,  Mr.  Benton  C.  Coit,  Mr.  John  Von 
Husen  accompanying  you? 

A.  Well,  I  went  to  one  conference  with  those 
men. 

Q.  I  show^  you  Respondent's  Exhibit  E,  the  Pro- 
test of  Weyl-Zuckerman  Company,  dated  January 
5,  1950,  and  ask  you  whether  you  have  any  recollec- 
tion of  having  seen  that  document  previously? 

A.  Well,  I  have  seen  many  documents  in  con- 
nection with  this  case  and  this  could  be  one  of  them. 

Q.  I  suggest  to  you  that  that  document  was — 
covered  [177]  the  subject  matter  of  that  conference 
and  was  a  protest  filed  in  advance  of  the  conference 
statinc:   the   position    of   Weyl-Zuckerman   at   that 
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time,  and  ask  you  whether,  on  looking  at  it,  in  view 

of  my  statement,  you  recall  it  to  be  such? 

Mr.  Livingston:  Well,  I  am  having  a  little  diffi- 
culty, if  your  Honor  please,  in  following  counsel's 
suggestion.  If  I  understood  him  correctly,  he  says 
this  document  was  prepared  after  a  conference  and 
that  this  document,  therefore,  can  constitute  a  me- 
morandum of  what  occurred  at  a  previous  confer- 
ence. Is  that  the  point? 

Mr.  Nyquist:  No,  your  Honor.  This  is  a  ])r()t(*st 
which  was  filed  in  advance  of  a  conference  in  the 
revenue  agent's  office  stating  tlu^  ]^osition  of  tlie 
taxpayer,  and  this  was  tlu^  snlvjeet  matter — covered 
the  subject  matter  of  the  confei-enee  which  was  held 
a  few  months  thereafter. 

Mr.  Livingston:  And  the  question  is  whethcu*,  l)v 
reading  this,  it  will  refresh  his  recollection  as  t«^ 
what  occurred  afterT\\ards? 

Mr.  Nyquist:    No,  whetlun-  it  will  r(»fr(^sli  his  vec- 
()ll(H'tion  as  to  tlic^  nature^  of  the  document  and  tli* 
purpose  for  which   it  was  prepared. 

^[r.  Livingston:  Well,  the  document  s])eaks  for 
itself  as  a  Protest,  Mr.  Nyquist. 

^Tr.  Nyquist:     Tt  is  a  protest. 

Mr.  Livingston:  All  right,  then,  that  is  settled 
[178]  without  having  the  witness  testifying  about  it. 

T  agre(\  1  stipulate^  it  is  a  Protest.  T  can  stii)u- 
1at(^  1ik(^wis(^  for  the  ])U]'])ose  for  which  it  was  ]mo- 
pared  because^  we  all  kiiow.  That  is  obvious. 

Mr.  Nyquist:  And  will  you  sti])ulate  that  it  was 
used  at  that  c(uiference  of  March  7th,  1^)50? 
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Mr.  Livingston:  You  mean,  was  it  physically 
present  in  the  room? 

Mr.  Nyquist:     Yes. 

Mr.  Livingston:     I  don't  know. 

Mr.  Nyquist :  That  is  what  I  am  trying  to  get  at 
through  this  witness. 

^h:  Tii\ingston:  The  question,  as  I  understand 
it,  was  that  document  physically  present  in  the 
room  at  a  meeting  to  which  Mr.  Nyquist  refers. 

The  Witness:     I  don't  know. 

Q.  (By  Mr.  Nyquist)  :  At  that  conference  was 
there  a  discussion  of  some  of  the  facts  with  respect 
to  the  transactions  that  have  been  in  issue  in  this 
proceeding  here?  A.     I  don't  know. 

Q.  I  am  going  to  read  a  sentence  from  this  doc- 
ument and  then  ask  you  a  question  concerning  it. 
I  am  reading  it  from  page  3  of  Exhibit  E: 

''After  the  transfer  of  the  property  *  *  *''  and 
tlie  [179]  previous  paragraph  refers  to  the  trans- 
fer of  the  property  of  the  Henning  Tract  to  Mc- 
Donald Island  by  Weyl-Zuckerman,  "*  *  *  the 
transfer  of  the  property  had  been  made  and  re- 
coi-ded,  the  taxpayer  was  approached  by  a  third 
])arty  desiring  to  purchase  all  the  known  mineral 
rights  located  on  McDonald  Island." 

T  am  going  to  ask  you  whether  you  recall  any 
statements  being  made  at  this  confeiTUce  in  the 
Revenue  Agent's  office  on  the  subject  of  that  sen- 
tenee  that  I  just  read? 

A.     I  don't  remember. 
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Mr.  J^ivingston:  It  is  inii)rox)er — well,  that  is  the 
answer,  let  it  go. 

A.     I  don't  remember. 

Mr.  Nyquist:  I  am  going  to  read  the  following 
sentence 

Mr.  Livingston:  May  I  interrupt  just  a  moment? 
I  intended  to  put  in  an  objection  before  the  answer, 
but  I  came  too  late.  It  is  not  proper  interrogation 
of  a  witness  to  ask  him  whether  certain  things  were* 
said  at  a  j)articular  meeting  and  to  use  a  docu- 
mc^nt,  and  read  from  a  document  for  that  purpose 
or  even  refer  to  that  document.  The  proper  ques- 
tion was  this  said,  was  this  or  that  said  at  that 
meeting.  The  witness  has  no  relation  to  the  docu- 
ment, it  w^asn't  prepared  by  the  wdtness 

The  Court:     Are  you  making  an  objection? 

Mr.  Livingston:    Yes. 

The  Court:  To  what?  Is  there  a  pending  ques- 
tion you  are  ol)jecting  to? 

Mr.  Livingston:     Yes,  the  question. 

The  Court:  Mr.  Reporter,  is  there  a  question 
pendinc:? 

(Record  read  by  the  Re])orter.) 

Mr.  Livingston:  I  jumped  the  gun  because  it 
was  obvious  lie  was  going  to  ask  the  same  type  of  a 
question.  I  am  going  to  withdraw  my  objection  at 
tills  time  and  \  am  going  to  ask  tlie  Court  to  have 
it  r(^])eated  after  tlie  (pu^stion  is  proi)ounded. 

Tlie  Court:    I  don't  know  w^hat  the  question  is. 

Q.  (I^y  ]\[r.  Nyquist):  At  this  time  I  am  going 
to  read  one  more  sentence  from  the  Protest  pre- 
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j)arod  l)y  the  tax])ayer  and  su])niitted  to  tlie  Bureaii 
of  Internal  Revenue,  Exhibit  I,  "The  third  party, 
Pacific  Oil  Company,  was  interested  only  in  the  pur- 
cliase  of  all  the  known  mineral  rii^hts  on  the  island 
as  a  whole  for  the  purpose  not  only  of  extracting 
but  also  injecting  natural  gas  for  storage  purposes 
if  such  occasion  should  arise  in  the  future;  *  *  *" 

I  am  going  to  ask  you  whether  you  have  any 
recollection  of  that  topic  being  discussed  at  the  con- 
ference of  March  7th,  1950?  [181] 

Mr.  Livingston:    No  objection. 

A.  Well,  not  having  a  recollection  of  the  confer- 
ence I  would  have  a  difficult  time  recollecting  that 
discussion  taking  place.  How^ever,  those  are  the  facts 
as  I  knew  them. 

Q.  (By  Mr.  Nyquist) :  These  are  the  facts  as 
you  knew  them? 

A.  That  Pacific  Oil  Company  w\is  only  inter- 
ested in  buying  the  entire  gas  rights  on  McDonald 
Island. 

Q.  But  you  have  no  recollection  of  making  that 
— of  a  discussion  of  that  fact  at  a  conference  of 
March  7th,  1950?  A.     No,  sir. 

Q.  Do  you  have  any  recollection  of  a  discussion 
of  any  of  the  business  dealings — I  will  withdraw 
tliat.  I  will  rephrase  it. 

Do  you  have  any  recollection  of  any  discussion 
at  that  time  or  of  making  any  statements  at  that 
time  with  respect  to  the  obligation  on  the  part  of  the 
McDonald  Island  Farms,  Ltd.  to  pay  off  the  prin- 
cipal amount  of  a  bank  loan  oji  a  ])asis  tliat  was  de- 
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torniiiicd   liv  flic   aiiionnt   of   iiicomo   of  ^ffDonald 

Jsland  1^'arnis !  A.     Xo. 

Q.  You  lia\('  no  recollection  of  any  such  state- 
ments— of  any  statements  ))einf^  made  on  that  i)oint 
at  th(^  conference?  A.     No. 

Mr.  Nyquist:    No  further  questions,  your  Honor. 

Mr.  Livingston:     No  questions. 
(Witness  excused.) 

^\r.  Nycjuist:  T  liave  one  further  witness,  your 
Honor. 

At  this  time  T  will  call  Mr.  Ansel  Cummings. 
Will  you  take  tlu^  stand,  Mr.  Cummings? 

Whereu])on, 

ANSEL  CUMMTNGS 

callc^d  as  a  witness  for  and  on  behalf  of  the  Re- 
spondent, having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

The  Clerk:  Will  you  have  a  seat,  sir,  and  state 
your  name  and  address,  please? 

The  Witness:  Ansel  Cunmiings,  em]>loyed  by  the 
Bureau  of  Internal  Revenue,  U.  S.  Treasury  De- 
partment. 

Direct  Examination 

Q.  (T>y  Mr.  Nyquist)  :  Mr.  Gumming?,  what  was 
youi'  o('cu])ation  in  1950? 

A.  I  was  a  cont'(U'e(»  in  the  office  of  tlu^  Tntiu'iial 
Re\('!iue  Ageut  in  Charge. 

(}.     Located  wIku'c^?  A.     Tn  San  Francisco. 

Q.     ])id   vou   hold   a   conference   in   the   case   of 
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Weyl-Ziiekernian  and  Company?  A.     I  did. 

Q.     On  March  17th,  1950?  [183] 

A.     Correct. 

Q.  Could  you  tell  me  who  was  present  at  that 
conference  ? 

A.  Mr.  Webster,  Mr.  Coit,  Mr.  Zuckerman,  and 
Mr.  Von  Husen. 

Q.  Will  you  identify  Mr.  Webster?  That  is  a 
new  name  here. 

A.  Mr.  P.  K.  Webster  was  a  certified  public  ac- 
countant who  was  representing  the  taxpayer. 

Q.    And  Mr.  Coit? 

A.  Mr.  Coit  was  an  associate  in  the  proceedings. 
He  was  a  CPA  for  Haskins  and  Sells,  as  I  recall. 

Q.  Will  you  tell  us  the  subject  of  that  confer- 
ence ? 

The  Court:  Which  Mr.  Zuckerman  were  you  re- 
ferring to? 

The  Witness:  Mr.  John  Zuckerman,  who  at  the 
time  was  President  of  the  Petitioner,  at  that  time 
taxpayer. 

Q.  (By  Mr.  Nyquist)  :  Are  you  referring  to  Mr. 
John  Zuckerman  or  Mr.  Maurice  Zuckerman  ? 

A.     The  name  was  John  Zuckerman. 

Q.     The  name  was  John  Zuckerman? 

A.     Yes. 

Q.  The  gentleman  who  is  sitting  here  in  the 
Court  room?  (Iiidicating  Mr.  John  Zuckerman.) 

A.     I  bc^lieve  that  is  he,  yes. 

Q.     What  was  the  subject  of  that  confei'ence? 

A.     The  subject  of  the  conference  was  based  upon 


190  W eijl-Z iickerman  ct  Company  vs, 

(Testimony  of  Ansel  Cumminj^s.) 
a  protest  which  they  had  filed  with   i'es])ect  to  a 
certain  mineral  right  previously  owned  by  the  Peti- 
tioner, transferred  to  a  wholly-owned  subsidiary  and 
then  later  transferred  back  to  Petitioner. 

Q.  May  I  ask  you  to  state  in  a  more  general 
wa\'  tlu^  broader  subject  of  th^  conference;  that  is, 
ill  terms  of  what  was  to  be  th(^ — the  tax  liability 
involved,  the  years,  and  so  foi-th? 

A.  Oh,  the  years  involved  were  1946  and  '47, 
specifically,  and  the  amount  of  the  tax  I  don't  recall. 

Q.  Now,  3X)U  made  some  statements  regarding  a 
protest  being  the  subject  of  the  conference.  I  show 
you  Exhibit  E  and  ask  you  if  that  is  the  document 
that  you  referred  to?  A.     That  is. 

Q.  You  will  note  that  Exhibit  E  contains  certain 
allegations  of  fact,  and  I  ask  you  whether  tluM'c^  was 
a  discussion  of  the  facts  of  this  case  at  that  con- 
ference? A.     There  was  a  discussion. 

Q.  AVas  there  a  discussion  of  the  matter  of  tlu^ 
circumstances  leading  up  to  the  sale  by  the  tax])ayer 
of  a  c(u-tain — of  certain  oil  and  gas  rights  to  Pacific 
Oil  Company  in  January  of  1947?  [185] 

A.     Yes,  th(M"e  was  a  discussion. 

Q.  Can  you  ti^ll  me  what  was  said  at  that  time 
about  the  ('ircumstances  leadinu'  up  to  Dial  sale  .^ 

A.  W(^1I,  initially  the  PetitioiuM-  had  transferrtMl 
this  mineral  right  to  its  wholly-owned  subsidi- 
ary  

Mr.  Livingston:  Pardon  me,  is  this — T  would  lik(^ 
to  know  wh(^th(M'  tlu^  witness  is  7'elating  a  conversa- 
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tion  now,  and  if  so,  who  was  the  one  tliat  made  tlie 

statement  that  he  is  now  reLating? 

Tlie  Witness:  This — I  am  not  rekiting  any  con- 
versation, I  am  relating  the  circumstances  of  the 
conference. 

Mr.  Livingston:  Well,  then,  I  object  to  the — I 
ol)jeet  that  the  answer  is  not  directed  to  the  ques- 
tion. The  question  calls  specifically  for  a  conversa- 
tion. 

Q.  (By  Mr.  Nyquist)  :  Mr.  Cummings,  the  Court 
is  already  familiar  with  the  background  circum- 
stances with  the  transfer  of  the  Henning  Tract  to 
the  subsidiary,  and  consequently  that  background 
is  not  necessary  in  answering  any  specific  question 
about  the  circumstances  leading  up  to  the  sale  to 
Pacific  Oil  in  January  of  1947. 

A.  Well,  it  was  discussed  that  after  the  sub- 
sidiary had  acquired  these  particular  rights  the  tax- 
payer was  approached  ])y  a  third  party  who  desired 
to  buy  all  of  the  mineral  rights  on  both  pieces  of 
property.  [186] 

Q.  Do  you  recall  which  of  the  persons  present 
at  the  conference  made  that  statement? 

A.  Not  definitely,  but  I  am  of  the  opinion  it  was 
Mr.  Webster  who  was  the  general  spokesmar^  for 
the  four,  representing  the  taxpayer,  including  the* 
tax])ayer. 

Q.  And  when  you  said  "the  taxpayer,"  did  you 
refer  to  Mr. — were  you  referring  to  the  corj)oration 
or  to  Mr.  Zuckerman  personally  in  that  sense? 
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A.  The  corporation  wns  tlio  taxpayer  in  that 
instance. 

Q.  And  were  Mr.  Von  Husen  and  Air.  John 
Zuekernian  present  at  the  time  tliat  statement  was 
made  ? 

A.  They  were  present  throughout  the  entire 
hearing. 

Q.  And  was  the  subject  of  the  manner  of  re- 
conveying — of  conveying  the  property — I  will  be 
more  specific. 

Was  the  sul)ject  ot*  the  route  taken  hj  the  con- 
veyance of  the  gas  rights  under  the  Henning  Tract 
from  McDonald  Island  Farms  to  Weyl-Zuckerman 
and  then  to  Pacific  Oil  Company  discussed? 

A.     Yes. 

Q.  Was  a  reason  given  for  the  conveyance  tak- 
ing tliat  route?  A.     Yes. 

Q.     Will  you  state  that  reason  that  was  given  ? 

A.  The  reason  given  at  the  time  was  that  th(^ 
j)n7'c]iasc7*  d(^sir(Hl  to  obtain  both  mineral  rights 
from  one  owmer,  and  at  [187]  th(^  same  time. 

Q.  Was  the  subject  of  a  bank  ))orrowing  l\y  Mc- 
Donald Island  Farms  with  tlie  surface  rights  of 
McDonald  Island  as  security  mcnitioned  at  the  con- 
ference? A.     It  was. 

Q.  Was  any  mc^ntion  made  at  thai  tini''  of  any 
obliiratioii  on  the  ])art  of  McDonald  Island  Farms 
to  make  paynicMits  oii  j)i'incipal  in  ])]'o])ortion  to  or 
measured  by  the  income  of  McDonald  Island 
Farms?  A.     No,  there  wasn't. 

Mr.  Nycpiist:     I  have  no  further  questions. 
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Cross  Examination 

Q.  (By  Mr.  Livingston):  AVliat  was  the  date  of 
this  conversation,  please? 

A.     March  9th,  1950,  is  my  recollection. 

Q.  And  I  Ix^lieve  you  said  tiiat  the  John  Zuck- 
einian  that  was  present  at  the  conversation  w^as  the 
Pi'(\sident  of  AVeyl-Zuckerman  and  Company,  is  that 
right?  A.     That's  my  recollection. 

Q.  Have  you  any  documentary  evidence  to  sup- 
])ort  that  statement? 

A.  It  should  be — I  don't  know  that  there  def- 
initely is  any  miless  it  is  in  the  Protest. 

Q.  Well,  will  you  examine  the  Protest  and  see 
whether  he  is  so  described?  [188] 

(Witness  examines  document.) 

A.     It  doesn't  show  in  here,  no. 

Q.     It  doesn't  show  who  the  president  is? 

A.     That  is  correct. 

Q.  And  then,  so  that  the  identity  of  John  Zuck- 
erman  as  President  of  the  Weyl-Zuckerman  Com- 
])any  is  something  that  you  recall  from  that  con- 
Ma-sation,  is  that  right  ? 

A.  ]\ry  recollection  is  that  h(^  was  discussed  as 
being  the  then  president  at  the  date  of  conference 
liearing.  Whether  or  not  he  w^as  ])rior  to  that,  I  do 
not  know. 

Q.  But  on — And  do  you  recall  who  it  was  that 
said  in  substance,  at  that  time,  "John  Zuckerman 
is  today  the  President"  or  "is  now  the  President 
of  Vv^eyl -Zuckerman  and  Company"? 

A.     I  don't  recall  that  specifically  at  all. 


lii-i  W'c/jl-Ziickefnian  cC*  Company  vs. 

(Testimony  of  Ansel  Cuniinings.) 

Q.  Von  don't  vrcM  who  said  it?  Did  you  make 
any  notes  of  that  con  Terence? 

A.     1  did  make  notes  at  the  time,  yes. 

Q.     Where  are  they? 

A.     They  arc^  destroyed. 

Q.     Mow  lont;-  did  you  keep  them? 

A.     Until  Dec(4Tiber  of  1952. 

Q.  And  is  it  cnstomary  to  d(\^troy  notes  of  con- 
ferences ? 

A.  Well,  thcM'e  is  no  established  custom.  The  in- 
cidents suri'ounding  this  is  that  we  wvve  removed 
from  our  old  ([uarters,  my  job  was — I  was  trans- 
ferred to  a  different  [189]  position  and  most  of  the 
fih's  were  destroyed  such  as  w^orking  ])apers,  at  tliat 
time.  They  wove  not  carried  over. 

Q.  Did  you  make  any  rei)ort  at  any  time  hixscd 
upon  the  contents  of  your  notes  ?  A.     I  did. 

Q.     And  may  I  see  that,  ])lease? 

A.     The  re])ort  is  in  the  custody  of  Mr.  Nyquist. 

Mr.  T^ivingston:    I  would  like  to  see  it,  if  I  may. 

Mr.  Nyquist:  Your  Honor,  this  report  is  a  re])ort 
made  by  a  revemie  agcmt  to  his  superior.  I  see  no 
occasion  for  furnishing  th(^  tax])ayer  with  tlu^  re- 
])ort.  I  don't  Ix^lieve  it  has  any  anthority  for  furn- 
ishing- liim  with  it. 

Tlie  (\)nrt:  What  are  you  trying  to  get  at,  Mr. 
Livingston  ? 

Ml".  Livingston:  T  am  trying-  to  find  out,  to  cross- 
examine  tlie  witness  for  the  ])ur])ose  of  determining 
ihv  accuiacy  of  his  recollection. 

He  has  told  us  that — he  has  midertaken  to  tell 
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ns,  from  his  reeollection  apparently,  wliat  was  said 
in  a  particular  meeting  in  1950  whieli  is  some  four 
years  ago.  It  now  develops  he  made  notes  of  that 
conversation  and  he  has  destroyed  the  notes  for  rea- 
sons that  are  quite  adequate,  but  that  thos(^  notes 
are  embodied,  or  rather  the  sul)stance  of  the  notes 
ar(^  eml)odied  in  a  report.  Therefore,  if  the  report 
was  made,  that  w^ould  be — would  indicate  much  more 
accnirately  the  [190]  exact  details  of  the  conversa- 
tion and  would  assist  us  materially  in  determining 
what  was  actually  said  at  the  meeting  he  has  de- 
scribed. 

I  assume  if  the  notes  were  here  we  could  have 
access  to  them. 

]\rr.  Nyquist:  Your  Honor,  I  wish  to  correct  the 
rc^cord  in  one  point.  The  witness,  I  don't  believe, 
stated  anything  about  his  notes  being  embodied  in 
the  report.  He  testified  he  made  a  report.  I  don't 
believe 

Mr.  Livingston :  Let  me  ask  the  question  a  second 
time  and  see  if  I  made  a  mistake. 

Q.  (By  Mr.  Livingston)  :  Mt'.  Cummings,  didn't 
you  tell  me  a  little  while  ago  that  on  the  basis  of 
these  notes  you  made  a  report? 

A.  I  answ^er  "Yes"  to  your  question.  I  don't 
recall  exactly  what  your  question  was,  l)ut  this  re- 
poi't  is  founded  upon  the  notes  taken  during  the 
hearing,  yes. 

Q.     Yes. 

A.  Plus  other  occurrences  which  T  retained  in 
my  mind. 
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Mr.  Livingston:  ''Yes/'  Tliat  is  it.  I  submit  the 
(jnestion,  your  Honor. 

Tlie  Coui't:  Mr.  Ny(iuist,  are  you  willing  to  let 
Mr.  Li\in,Li'ston  exjunine  the  rei)ort? 

Mr.  Ny(iuist:    Yes,  I  am,  your  Honor. 

J  would  be  willing'  to  stipulate  that  it  may  be 
put  [  HH]  in  evidence. 

Mr.  Livingston:    May  I  see  it? 

IVfr.  Nyquist:     Don't  mark  it  up,  please. 

'^\v.  Livingston :  I  will  rub  the  few  marks  I 
make  out. 

Q.  (By  Mr.  Livingston)  :  Now,  in  that  conversa- 
tion— in  tlie  conversation  of  March  7th,  1950,  was 
anything  said  on  the  subject  of  the  transfer  of  the 
Henning  Tract  including  both  the  surface  rights 
and  the  min(U'al  or  gas  rights  to  McDonald  Island 
Farms,  Ltd. !  A.     It  was  discussed. 

Q.     The  subj(^ct  was  mentioned  ^  A.     Yes. 

Q.  And  was  the  fact  mentioned  in  that  conversa- 
tion that  the  consideration  specified  or  stipulated 
for  that  transfer  was  an  amount  equal  to  the  cost, 
tlie  initial  cost  of  Henning  Tract? 

A.  I  (loiTt  know  that  it  was  ])arti(nilarly  worded 
that  way,  no.  Tlu^  amount  of  money  was  the  definite 
statement. 

Mr.  Nyquist:  Your  Honor,  I  object  to  this  course 
of  cross  examination.  This  is  an  obvious  attempt  to 
l)ring  out  eertain  hearsay  evidence  and  not  a  mat- 
tej"  of  cross-examining  the  witness  to  test  his  recol- 
lection or  anything  of  that  sort. 
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The  Court:  Wliat  is  the  ])Ti7'pose  of  the  ex- 
amination ? 

Mr.  Livingston:  To  ascertain  everything  that  was 
said  material  to  this  litigation  at  the  meeting  of 
March  Tth,  [192]  1950.  The  witness  has  testified 
that  he  recalls  certain  things  having  been  said.  That 
makes  it  ])ropei'  for  me,  on  cross-examination,  to 
iTUjuire  whether  other  things  were  said,  and  if  so, 
to  bring  them  out  so  that  the  entire  conversation 
can  be  revealed. 

Any  time  that  a  witness  testifies  to  a  conversation 
on  cross-examination,  as  I  view  it,  it  is  ])ro])er  to 
investigate  all  the  statements  made  at  that  time,  at 
that  same  conversation,  which  are  material  to  the 
subject. 

Mr.  Nyquist:  Your  Honor,  this  was  a — (iuit(^ 
probably  was  a  lengthy  conference  at  which  tlu^re 
were  a  number  of  topics  discussed.  I  asked  this  wit- 
]iess  specific  questions  about  specific  topics.  We  will 
be  here  all  day  if  we  are  allowed  to  try  the  case  to 
that  conference. 

The  (conference,  I  don't  think,  should  be  regarded 
as  a  single  conversation  for  admitting  the  whole 
conversation. 

The  Court:  Mr.  Livingston,  are  you  challenging 
the  witness'  recollection  or  the  accuracy  of  his  state- 
rjicnt  of  what  he  remembers,  is  that  the  purport  of 
the  questions  that  you  are  putting  to  him? 

Mr.  Livingston:  I  don't  say  that  I  challenge  his 
recollection,  T  am  merely  trying  to 

The  Court:    You  want  to  probe  it? 
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Mr.  Livingston:  Probe  it,  that  is  it.  Challenge. 
Means  that  T  am  indicating  to  the  Court  that  I  dis- 
believe [19:>]  him.  Now,  it  may  be  that  I  don't  agree 
with  his  version  of  the  conversation. 

The  Court:  Well,  I  will  let  you,  within  a  reason- 
able limit,  ])ursue  the  matter  but  not  for  the  pur- 
])ose  of  establishing  the  truth  or  falsity  of  the  con- 
tent of  any  statements  which  he 

Mr.  Livingston:  Oh,  no.  Oh,  no.  I  have  no  such 
intention. 

The  Court :  You  don't  seek  to  produce  any  hear- 
say evidence  through  this  witness? 

Mr.  Livingston:    Oh,  no. 

The  Court:  Well,  for  the  limited  purpose  of 
probing  the  accuracy  of  his  recollection  I  will  per- 
mit you  to  j)roceed  w^ithin  reasonable  limits. 

Mr.  Livingston :  All  right,  now,  what  is  the  pend- 
ing question? 

(Question  read  by  the  Rc^porter.) 

Q.  (By  Mr.  Livingston)  :  Let's  see  if  we  can 
stinuilate  your  recollection  in  that  respect.  What  was 
said  about  the  ])rice — what,  if  anything,  was  said 
about  th(»  ])rice  at  which  Heiming  Tract  was  trans- 
ferred to  McDonald  Island  Farms,  Ltd.  by  Weyl- 
ZuckcM'inaii  and  Company? 

A.     Well,  the  transaction  was  discussed. 

Q.  Xow  list(Mi,  please.  Bear  in  mind  the  question. 
[194]  What  was  said  as  to  the  ])ric(%  if  anything? 
Ti-y  to  answ(M'  that  specifically,  if  you  can. 

A.  W(^ll,  I  only  remember  s])ecifically  that  the 
money,  the  amount  of  money  involved,  as  to  any 
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|)artienlar  part  of  the  speeifie  discussion  at  this  time 

I  don't  recall. 

Q.  You  have  no  recollection  on  that  subject"?  In 
other  words,  don't  you  recall  that  it  was  stated  that 
the  ])rice  was — can't  you  recall  that  it  was  stated 
at  that  conference  that  the  price  was  $338,375^ 

A.  I  recall  that  the  price  was  stated,  yes,  if  that 
is  the  price. 

Q.  All  right.  Now,  do  you  recall  now — Now  then, 
don't  you  recall  that  it  was  stated  that  that  price 
represented  the  original  cost  of  Henning  Tract? 

A.  I  don't  recall  that  that  was  particularly  stated 
in  the  conference,  no. 

Q.  I  am  not  asking  you  whether  you  recall  it 
was  j)articularly  stated.  My  question  is,  was  it  stated 
at  all,  particularly  or  otherwise? 

A.     I  don't  recall. 

Q.  Is  it  your  recollection  that  someone  said  at 
that  conversation  that  the  prospective  buyer  of  the 
gas  rights  on  the  entire  island  wanted  to  ])urchase 
those  rights  from  a  single  owner? 

A.     That  is  my  recollection.  [195] 

Q.     Yes.  Well,  now,  I  call  your  attention  to  the 
following  statement  that  is  contained  in  your  report. 
I  will  show  it  to  you  before  I  propound  the  question. 
(Counsel  then  handed  the  document  to  wit- 
ness.) 

"Taxpayer  further  states  that  after  the  transfer 
of  the  property  had  been  made  and  recorded,  the 
taxpayer  was  approached  by  a  third  ])arty  desiring 
to  i)urchase  all  the  known  mineral  rights  located  on 
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McDonald  Island,  and  that  the  third  party,  Pacific 
Oil  Conij)any,  was  interested  only  in  the  ])urchase  of 
all  the  known  mineral  rights  on  the  island  as  a 
mIioU'  for  the  pnrpose  of  not  only  extracting  but 
also  injecting  natural  gas  for  storage  purposes." 

Will  you  kindly  read  thaf? 

(Statement  read  by  the  witness.) 

Q.  Now,  having  read  that  and  having  in  mind 
that  this  is  a  statement  prepared  by  you  from  the 
original  notes  of  the  conversation,  I  will  ask  you 
if  it  is  not  a  fact  that  what  was  said  at  that  con- 
ference was  that  tlie  Pacific  Oil  Com])any  was  in- 
terested only  in  the  purchase  of  all  of  the  mineral 
rights  on  the  island?  Was  that  stated  at  the  con- 
ference ? 

A.     Not  in  that  ])articular  way,  no. 

Q.  AVas  it  stated  in  this  particular  way:  "Tax- 
])aye7'  further  states  that  after  the  transfer  of  the 
property  had  heeii  made  and  recorded,  the  tax])ayer 
was  a])pr()ach(Hl  by  a  third  ])arty  desirini;'  to  ])ur- 
chase  all  tlu*  known  mincn-al  rights  [19()]  located  (^i 
McDonald  Island,  and  that  the  third  ])arty.  Pacific 
Oil  Com])any,  was  interested  only  in  th(^  ])urchase 
of  all  the  known  mineral  rights  c^ii  the  ishmd  as  a 
whole  for  the  purpose  of  not  only  i^xti-acting  l)ut 
also  ii]j(»cting  natural  gas  for  storage  ])nij)oses." 

Q.  My  ([uestion  is,  was  it  statcMl  in  that  ])arti(Mi- 
lar  way  ? 

A.  Not  necessarily.  That  would  b(»  a  summation 
of*  tin*  various  conv(M*satious  that  we  had  in  coiuiec- 
tion  with  it. 
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Q.     Well,  do  you  deny 

A.     That  would  be  the  result. 

Q.     l^o  you  deny 

A.     Tliat  would  be  the  determination. 

Q.  l^ardon  me.  Do  you  deny  that  in  the  course  of 
that  conversation  Mr.  Webster  or  somebody  on  be- 
half of  Weyl-Zuckerman  and  Company  stated  in 
substance  what  you  have  recorded  in  this  state- 
ment? A.     Do  I  deny  what  ? 

Q.  Do  you  deny  that  in  the  course  of  that  con- 
versation Mr.  Webster  or  someone  else  speaking 
for  Weyl-Zuckerman  and  Company  stated  in  sub- 
stance what  I  have  just  read  to  you  from  this  re- 
])ort? 

A.     Well,  I  couldn't  deny  it.  I  init  it  in  my  rej)ort. 

Q.  So  you  admit  that  he  did  make  that  statement 
in  substance?  [197] 

A.     What  statement  in  substance,  s])eciiically  ? 

Q.     Read  it  again,  please. 

(Counsel  handed  document  to  witness.) 

A.  I  would  like  for  you  to  re])hrase  your  ques- 
tion so  I  can  get  at  it,  exactly  what  you  mean. 

Q.  Read  it  and  tell  me  what  there  is  about  the 
(luestion  that  confuses  you. 

A.  What  statement  in  substance?  That  is  what 
7  want  to  know,  what  statement? 

Q.  The  statement  that  appears  and  as  reported, 
whicli  1  have  read  to  you  on  three  different  oc- 
casions now. 

Q.  You  wrdit  to  know  if  ^\v.  Wcbstei'  himself 
made  this  statement? 
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Q.  Mr.  Webster  or  anybody  else  speaking  on  be- 
half oi'  the  taxi)ayer,  Weyl-Zuckerman  and  Com- 
l)any. 

A.  The  \va\'  I  will  answer  that  is  this:  This  did 
come  out  of  the  conference  hearing  on  this  matter, 
yes.  It  was  not  one  sentence  and  it  may  have  been 
disenssed  at  various  times  througliout  the  confer- 
ence, ])ut  that  is  tlie  conclusion  that  T  have  derived 
from  that  conversation,  yes. 

Q.  By  the  way,  this  transferring  an  asset  by  a 
subsidiary — Pardon  me. 

When  a  ])arent  company  makes  a  transfer  of  an 
asset  to  tlu^  subsidiary,  is  it  customary  to  transfer 
that  asset  at  cost?  [198] 

Mr.  Nyquist:  Objection,  your  Honor.  This  is  not 
])roper  cross  examination.  It  has  nothing  to  do  with 
the  recollection  of  this  witness  and  also  calls  for  a 
conclusion  of  the  witness  as  to  what  is  proper. 

The  Court :     Sustained. 

Mr.  Livingston:     That  is  all. 

Mr.  Nyquist:  That  is  all.  Respondent  rests,  your 
Honor. 

Mr.  Livingston:    We  rest,  your  Honor. 

The  Court:  Before  I  announce  the  times  for 
briefs,  I  would  like  to  call  to  counsel's  attention  one 
as])e('t  of  this  cas(^  that  still  troubles  me,  and  I  hope 
ihv  briefs  may  chwir  it  u]). 

'I'he]-(»  was  testimony  with  respect  to  the  form  in 
wliich  the  transfer  to  Standard's  nominee  ultimately 
took.  That  is,  that  the  mineral  rights  under  the 
Henning  Tract   were   routed  indirectly   from   Mc- 
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Donald  to  the  petitioner  and  then  to  the  nominee  of 
Standard.  I  don't  (piite  understand  just  wliat  the 
Government  is.  attempting  to  prove  in  that  eon- 
neetion. 

If  the  transfer  were  made  directly  by  McDonald 
to  Standard,  to  Standard's  nominee,  I  can't  imder- 
stand  how  there  would  l^e  any  capital  gain  at  all 
that  would  be  applicable  to  this  i)etition  because  it 
would  be  the  sale  that  would  have  been  made  by 
McDonald  and  not  by  this  Petitioner.  So  then,  if 
the  transaction  is  isolated  and,  by  the  transaction  I 
am  [199]  referring  to  the  events  occurring  in  De- 
cember and  January  of  1946  and  '47,  the  events  of 
that  transaction  are  telescoped,  I  am  not  quite  sure 
where  that  gets  the  Government,  because  it  would 
seem  to  me  that  if  the  Henning  Tract  were  treated 
as  remaining  in  McDonald,  I  don't  see  wiiere  there 
is  any  deficiency  against  this  petitioner. 

Now,  it  seemed  to  me  that  the  crucial  factual 
matter  to  be  considered  here  is  whether — or  rather, 
is  the  nature  of  the  transfer  in  July  of  '46,  I  think 
it  was 

Mr.  Livingston:     June,  your  Honor. 

The  Court:  June  of  '46  to  McDonald.  I  think  the 
essence  of  the  case,  as  I  see  it,  at  this  point,  I  w^ould 
like  your  briefs  to  undertake  to  clarify  it  for  me, 
is  whetluM'  or  not  that  transfer  of  June  of  '46  was 
made  with  the  intention  that  the  Henning  Tract  be 
])7'esent  only  for  a  transitory  period,  in  McDonald, 
to  be  pulled  back  again  into  the  Petitioner  for  pur- 
])Oses  of  ultimate  disposition,  so  that  it  seems  to  me 
that  the  crucial  question  is  not  so  much  what  hap- 
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peiicd  ill  Deeoniber  and  January  as  wliat  tlie  pur- 
pose of  tli(»  transfer  in  June  of  '46  may  have  been, 
and  1  am  not  askinjv  for  any  argument  of  counsel 
at  tliis  ])oint  on  it. 

l^'l'llal)s  tluy  will  undertake  to  clarify  it  in  briefs 
unless  counsel  desires  to  make  a  very  short  state- 
ment. 

Mr.  Nyquist:  I  might  just  make  a  word  of  ex- 
I)lanation  on  tliat  ])oint,  your  Honor.  [200] 

We  have  viewed  the  case,  I  believe,  as  you  have 
outlined  it  there.  The  imj)ortance  of  the  transfer  in 
I)ec(^m])er  of  '4G  or  January  of  '47,  the  importance 
of  the  testimony  on  that  j)oint  is — the  respondent 
])nt  in,  is  for  disproving  any  contention  the  peti- 
tioner might  be  making  as  the  only  reason  this  got 
))ack  to  Weyl-Zuckerman  Company  is  because  the 
buyer.  Standard  Oil,  insisted  upon  it. 

The  Court:  That  is  sort  of  a  rebuttal  type  testi- 
mony rather  than  the  foundation  for  your  case. 

Mr.  Nyquist:  Our  case  is  on  the  original  transfer 
to  the  subsidiary  mider  circumstances  wlu»]i  a  sale 
of  the  tract  was  })retty  obviously  contem])lated,  and 
tlKit  tliC  1(  stiniony  of  the  witness  regarding  reasons 
for  transfer  of  the  surface  rights  in  no  way  touched 
u])()]\  transferring  the  gas  rights  to  the  sul)sidiary 
and  remaining  in  the  parent. 

The  Cou]*t:  1  just  called  this  to  your  attention 
and  it  may  be  dc^ilt  with  in  the  briefs. 

Petitioner's  brief  is  du(^  within  forty-five  days, 
the  ]^'s])o]Kl(Mit  may  reply  thirty  days  thereafter, 
and  the  Petitioner  may  have  twenty  days  in  which 
to  answer  the  Respondent. 
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Mr.  Nyquist :  ^lay  I  ask  for  forty-five  days,  your 
ifonor?  We  are  on  tlie  West  Coast.  It  takes  \]s 
almost  a  week  to  get  their  brief,  and  then  we  have 
mailing  delays  as  well  as — and  the  faet  that  this  is 
a  eomplicated  factual  issue,  [201]  it  will  require  a 
lot  of  cross-referencing  and  a  lengthy  transcript. 

The  Court:  Well,  it  is  my  practice  to  allow  only 
thirty  days.  If  you  find  that  insufficient,  I  will  en- 
t(a'tain  a  motion  for  an  extension  of  time  at  the 
ap])ropriate  time. 

Mr.  Xyquist:    Yes,  your  Honor. 

Mr.  Livingston :  I  will  try  to  make  a  note  on  my 
office  record  to  let  Mr.  Nyquist  have  a  copy  of  my 
brief  when  it  is  mailed.  I  think  I  have  done  that 
in  the  past. 

The  Court:  That  is  customary,  and  I  believe  it 
'Might  expedite  matters. 

Mr.  Livingston:  The  last  case  we  had  together 
it  was  done. 

Mr.  Nyquist:  I  appreciate  that,  your  Honor. 
Unfortunately,  I  am  not  able  to  reciprocate  because 
my  brief  has  to  be  reviewed  in  Washington  before 
it  is  in  final  form. 

May  I  ask  also,  your  Honor,  may  we  be  given 
])ermission  to  withdraw  any  exhibits  we  may  have 
introduced  that  we  wish  to  substitute  photostats 
for? 

T  iwa  covering  it  in  general. 

The  Coui-t :  You  may  do  so,  except  I  would  like, 
as  far  as  possil)le,  that  the  originals  be  left  with  me 
for  the  period  during  which  I  must  consider  them. 
If  you  wish  to  withdraw  them  temporarily  for  the 
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purpose  of  obtaining  photostats,  that  is  perfectly 
all  right,  but  I  would  like  the  originals  [202]  re- 
turned so  that  I  might  have  them  to  work  with, 
when  I  come  to  study  the  transcrit)t  in  the  case. 

Mr.  Nyquist :    Thank  you,  your  Honoi-. 

Mr.  Livingston.  The  only  question  tliat  arises  in 
that  case,  would  you  like  the  inimitc  book  of  the 
McDonald   Farms  to  stay  here  i 

If  so,  we  are  quite  willing  that  it  do  so. 

The  Court:  Well,  that  is  a  rather  bulky  docu- 
ment and  only  two  pages  of  tliat  minute  book  are 
involved.  Perha])s,  as  to  that,  it  would  be  better  to 
witlidraw  tlu^  book  and  substitute  photostatic  copies 
of  tlu^  two  ])ages.  But,  I  ask  counsel  to  make  sure 
that  the  photostats  are  legible. 

Mr.  Livingston:  W(»  mail  those  to  Washington, 
the  ])hotostats? 

The  Court:  The  Clerk  will  give  you  the  instruc- 
tions. 

(Wher(»u])()n,  at  12:40  p.m.,  the  hearing  was 
closed.) 

[Endorsed] :   T.C.U.S.  Filed  April  5,  1954. 
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[Endorsed] :  No.  14785.  United  States  Court  of 
A])peals  for  the  Ninth  Circuit.  Wc^yl-Zuekerman  & 
Conij)any,  Petitioner,  vs.  Commissioner  of  Internal 
Revenue,  Respondent.  Transcript  of  Record.  Peti- 
tion to  Review  a  Decision  of  The  Tax  Court  of  the 
United  States. 

Filed:   June  6,  1955. 

/s/  PAUL  P.  Oa^RIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14785 

WEYL-ZUCKERMAN  &  COMPANY, 

Petitioner, 
vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Defendant. 

PETITIONER'S  STATEMENT  OF  POINTS 

Henning  Tract  and  McDonald  Tract  are  farming 
jjroperties  located  in  the  Delta  Region  of  the  San 
Joacjuin  Rivei*  in  San  Joaquin  County,  California, 
and  together  com[)i*ise  an  ishuul  in  tlic  Delta  known 
as  McDonald  Island.  A  slough  runs  through  the 
island  and  forms  the  dividing  line  Ix^tween  iho  two 
tracts. 
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Prior  to  March  13,  1946,  the  ownership  of  said 
land  was  divided  as  follows:  Petitioner  owned  in  its 
entirety  the  Ilenning  Tract.  The  McDonald  IsUnid 
Tract  was  owned  by  McDonald  Island  Farms  Lim- 
ited, liereinafter  referred  to  as  McDonald,  Ltd.,  and 
the  stock  of  this  corporation,  in  turn,  hi^longed  one- 
hall*  to  Holly  Sngar  Corporation,  hereinafter  re- 
ferred to  as  Holly,  and  one-half  to  petitioner. 

On  ]\rarch  13,  1946,  McDonald,  Ltd.,  as  a  result 
of  the  insistence  of  Holly,  declared  a  dividend  in 
kind  of  the  mineral  rights  in  McDonald  Tract  and 
petitioner  and  Holly  each  received  an  undivided 
one-half  interest  in  said  rights.  At  the  same  thne, 
Holly  gave  petitioner  an  option  to  ])urcliase  Holly's 
one-hair  interest,  and  on  June  5,  194(),  ])etiti()n(^r 
exercised  said  option,  thereby  becoming  the  ownei* 
of  all  the  mineral  rights  of  McDonald  Tract. 

On  March  13,  1946,  petitioner  i)urcliased  from 
Holly  the  latter's  one-half  interest  in  the  shares  of 
stoclv  of  McDonald,  Ltd.  Jn  order  to  make  said  pur- 
chase, it  vv^as  necessary  for  petitioner  to  arrange^  for 
a  substantial  loan,  and  ])(titioHer  ))or rowed  money 
from  th(»  Bank  of  America  as  a  tem])orary  ex])edi- 
ent.  In  order  to  ])]ace  the  loan  on  a  long-term  basis, 
it  was  necessary  to  give  as  security  the  entire  island, 
including  both  Kenning  Tract  and  McDonald  Tract. 
11iis  presented  two  ])roblems:  first,  one  oF  the  cor- 
|)()rations  must  !)(»  selected  as  the  ov/ner  and  grantor 
to  be  named  in  tlu^  deed  of  trust;  and  second,  the 
(\\tent  of  11 1(^  security  nmst  ))e  negotiated.  For  vari- 
ous busin(»ss  reasons  established  by  the  evidence, 
Mcl^onald,  Ltd.  was  chosen  to  act  as  the  borrow(U*. 
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Accordingly,  on  Juno  27,  194(),  ])etitionor  ox- 
ociitcnl  a  grant,  bargain  and  sale  deed  in  the  cus- 
toniai'v  form,  of  Henning  Tract,  to  McDonald,  Ltd. 
and  McDonald,  Ltd.  thereby  became  the  owner  of 
Henning  Tract.  McDonald,  Ltd.  executed  a  prom- 
issory note  for  $720,000  to  Bank  of  America,  to- 
gether with  a  deed  of  trust  of  jMcDonald  Island, 
excepting  the  mineral  rights  therein.  The  proceeds 
of  the  loan  were  used  to  pay  for  the  x)roperty  ac- 
(juired  from  petitioner  (which,  in  turn,  paid  off  its 
obligations  to  the  Bank  of  America)  and  to  remove 
various  encumbrances  so  as  to  provide  a  clear  title 
to  tlu*  two  tracts  comprising  the  island. 

The  mineral  rights  to  both  tracts  of  land  had 
])reviously  been  leased  to  Standard  Oil  Company, 
and  said  leases  provided  for  royalty  i)ayments.  It 
was  to  the  advantage  of  McDonald,  Ltd.  to  reserve 
these  royalties  rather  than  to  assign  them  as  ])art 
of  the  security  for  the  loan.  The  Bank  acquiesced 
and  consequently,  as  above  stated,  the  deed  of  trust 
hy])othecated  only  the  surface  rights  in  the  island. 

As  a  part  of  the  same  transaction,  McDonald, 
Ltd.  agreed  in  writing  with  the  Bank  of  America 
that  animal  payments  of  $28,800  on  account  of  prin- 
cipal of  the  loan  w^ould  be  made  to  the  Bank,  and 
that  in  addition  thereto  there  would  be  ])aid  on  ac- 
i'n\u\\  of  ])rinci])al  a  suni  equivalent  to  the  difference 
])etween  $28,800  and  35%  of  the  net  profits  of  the 
(•()r])oration  for  the  prior  fiscal  year;  ^^net  profits" 
here  used  meaning  profits  before  depreciation  but 
after  provision  for  income  taxes. 

Subsequent  to  the  transfer  of  the  properties  to 
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McDonald,  Ltd.  and  in  July  of  1946,  there  was  dis- 
cussion Ix^twccn  })ctitioncr  and  Standard  Oil  Com- 
I)any  for  sale  of  the  gas  rights  in  said  property. 
Standard  Oil  Coni])any  had  previously  in  Novem- 
ber of  lfi4r)  made  an  offer  of  $500,000  which  had 
])('en  r(\j('ct(Hl,  and  the  suhjcM-t  of  sale  of  the  gas 
rights  had  not  again  been  mentioned  until  July  of 
1946.  Thereafter,  on  December  12,  1946,  a  meeting 
was  held  bc^twi^'u  John  Zuckei'inan,  represc^iting 
petitioner,  and  Schroeder,  representing  Standard 
Oil  Conii)any,  at  which  an  agreement  was  readied 
on  a  figure  of  $650,000  as  the  price  of  the  gas  rights 
(subject  to  some  adjustments)  and  eventually  the 
sale  was  consummated  to  Pacific  Oil  Company,  a 
subsidiary  of  Standard  Oil  Company,  as  the  ])uyer. 
At  the  time  of  said  sale,  McDonald,  Ltd.  was  the 
owner  of  Henning  Tract,  including  the  surface  aiid 
mineral  rights  therein,  as  a])])ears  above.  By  reason 
of  the  agreement  collateral  to  the  deed  of  trust,  as 
abovc^  statc^l,  if  McDonald,  Ltd.  had  convi^vcd  the 
gas  rights  in  Henning  Tract  direct  to  the  buyer, 
McDonald,  Ltd.  would  have  received  a  net  ])rofit 
and  would  have  been  com})elled  to  make  a  payment 
to  the  Bank  of  America  in  the  amount  of  a])])roxi- 
matc^ly  $50,000  on  account  of  })rincipal  of  the  loan 
of  $720,000,  in  addition  to  the  annual  amortization 
recjuivenients.  McDonald,  Ltd.,  needed  all  availa])le 
cash  and,  th(M"efore,  on  December  21,  1946,  in  order 
to  avoid  the  penalty,  and  in  ])reparation  for  the 
consunnnation  of  the  sale,  McDonald,  Ltd.,  declared 
a  dividend  in  kiiid  of  the  mineral  rights  in  Helming 
Tract  to  ])etitioner  as  its  sole  stockholder.  There- 
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upon,  a  flood  of  minoral  rights  bearing  dato  Docorii- 
])or  21,  194(),  was  executed  l)y  McDonald,  Ltd.,  to 
l)etitioner  and  was  recorded  January  10,  1947.  Con- 
secjuently,  petitioner  was  the  owner  of  the  mineral 
rights  in  both  Henning  Tract  and  McDonald  Tract 
and  was  in  a  position  to  make  the  conveyance  to 
Pacific  Oil  Company  of  mineral  rights  in  Henning 
Tract. 

The  conveyance  of  the  mineral  rights  in  Henning 
Tract  by  McDonald,  Ltd.  to  petitioner,  pursuant  to 
said  dividend,  w^as  made  as  the  laAv  requires  (Sec- 
tioii  115j,  Revenue  Code)  on  the  basis  of  the  fair 
market  value,  w^hich  was  ascertained  to  be  $230,000. 
This  value  represented  the  proportionate  share  of 
the  Henning  Tract  rights  with  respect  to  the  pur- 
chase ])rice  to  be  paid  by  Pacific  Oil  Company  for 
the  rights  in  the  entire  island  comprising  both  Mc- 
Donald and  Henning  Tracts.  After  deducting  the 
dividends  received  credit  of  85%,  the  balance  was 
taxed  at  the  normal  and  surtax  rates  amounting  to 
$13,110.  This,  together  wath  taxes  on  other  income, 
was  paid  by  petitioner  in  1947.  The  portion  of  the 
sales  price  received  by  i)etitioner  from  Pacific  Oil 
Company  for  the  gas  rights  in  Henning  Tract  was 
the  same  amount  as  that  used  for  determining  the 
income  received  by  j)etitioner  as  the  result  of  the 
dividend;  consequently,  there  was  no  capital  gain 
or  loss  in  the  sale  of  the  Henning  Tract  gas  rights 
to  Pacific  Oil  Company. 

On  the  basis  of  the  foregoing  facts,  it  follows  that 
the  ])urpose  in  conveying  Henning  Tract  to  McDon- 
ald,   J^td.    was   an   ordinary   business   puri)ose   and 
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tlici'c  was  no  i-casoii  why  it  should  have  oceurrod 
to  aiiyoTK'  tliat  only  the  sui'tacc  rights  should  be 
(•oiiNi'Vcd  to  McDonald,  Ltd.  There  is  no  evidence 
that  such  a?i  idea  was  entertained.  On  the  other 
hand,  there  is  am])le  evidence  that  the  transaction 
took  i)la('e  in  the  ordinary  course  of  business  with- 
out any  ulterior  ])ur|)ose  or  ])lan  to  frustrate 
taxation. 

Ilence,  the  Commissioner  erred  in  levying  a  de- 
ficiency against  ])etitioner  and  the  Tax  Court  erred 
in  affirming  the  deficiency. 

There  is  no  evidence  that  the  conveyance  was  a 
subterfuge  or  that  ])etitioner's  purpose  from  the  be- 
ginning was  to  vStep  u])  the  cost  basis  of  the  rights 
in  Henning  Tract  and  by  that  uK^ans  reduce  the 
ca])ital  gain  on  a  subsequent  sale  thereof. 

There  is  no  evidence  tliat  a  possible  sale  to 
Standard  Oil  Company  w^as  contemplated  at  the 
time  of  the  conveyance  of  Henning  Ti'act  by  i)(^ti- 
tioner  to  McDonald,  Ltd.,  nor  that  said  conveyance 
was  made  in  anticipation  of  a  sale  to  Standard  Oil 
Com])any  and  as  a  ste])  in  a  program  to  accom})lish 
a  sale  in  such  manner  as  to  avoid  or  reduce  taxc^s. 

There  is  no  evidence  that  at  the  time  of  tlu^  con- 
veyance of  Henning  Tract  to  McDonald,  Ltd.,  peti- 
tioniM*  j)hui]i(Hl  or  int(^nded  to  have  the  mineral 
rights  ther(>in  reconveyed  to  it. 

The  evidence  shows  without  conflict  that  the  con- 
veyance^ of  Henning  Tract  in  its  entirety  was  in 
good  faith  and  for  a  genuine  business  purpose. 

The  findings  of  fact  do  not  justify  th(^  conclusion 
of  the  Tax  Court  that  at  the  time  of  the  conveyance 
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of  Ilenning  Tract  by  ])otitioner  to  McDonald,  Ltd., 
])ctitionei'  cont(»in])latcd  a  possible  sale  to  Standard 
Oil  Company. 

The  findings  of  fact  do  not  justify  the  conclusion 
of  the  Tax  Court  that  said  conveyance  to  Mc- 
Donald, Ltd.,  was  made  in  anticipation  of  a  sale  to 
Standard  Oil  Company  or  as  a  step  in  a  program 
to  accomplish  the  sale  in  such  manner  as  to  avoid 
or  reduce  taxes. 

The  findings  of  fact  do  not  justify  the  conchision 
of  the  Tax  Court  that  at  the  tune  of  the  conveyance 
of  Henning  Tract  to  McDonald,  Ltd.,  petitioner  in- 
tended to  have  the  mineral  rights  therein  recon- 
veyed  to  it. 

The  findings  of  fact  do  not  justify  the  conclusion 
of  the  Tax  Court  that  the  conveyance  to  McDonald, 
Ltd.,  was  a  subterfuge  or  that  petitioner's  purpose 
from  the  beginning  w^as  to  step  up  the  cost  basis  of 
the  mineral  rights  in  Henning  Tract  and  by  that 
means  reduce  the  capital  gain  on  a  subsequent  sale 
thereof. 

Dated :   June  23,  1955. 

DAVID  LIVINGSTON, 
HAROLD  R.  FARROW, 
JAMES  R.  MANSFIELD, 
A.  L.  BJORKLUND,  JR., 
/s/  By    DAVID  LIVINGSTON, 
Attorneys  for  Petitioner 

[Endorsed] :  Filed  June  24,  1955.  l^uil  P.  OT>rien, 
Clerk. 
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No.  14,785 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Weyl-Zuckerman  &  Company, 

Petitioner, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


OPENING  BRIEF  OF  PETITIONER, 


1.    Statement  of  the  case  in  compliance  with  Rule  18(2)  (c). 

The  question  to  be  decided  is  whether  the  conveyance 
of  property  by  the  petitioner  was  made  without  business 
purpose  and  was  the  initial  step  in  a  program  the  objec- 
tive of  which  w^as  to  evade  capital  gain  taxes. 

McDonald  Island  is  located  in  the  delta  region  of 
the  San  Joaquin  River.  It  comprises  two  tracts  separated 
from  each  other  by  a  slough.  One  is  called  Henning  Tract 
and  the  other  McDonald  Tract. 

The  petitioner,  Weyl-Zuckerman  &  Co.,  a  corporation, 
sometimes  hereinafter  called  Weyl — and  its  predecessor 
partnership  had  long  been  the  owners  and  farmers  of 
Henning  Tract. 

McDonald  Island  Farms,  Ltd.,  a  corporation, — some- 
times hereinafter  called  McDonald,  Ltd. — had  for  many 
years  owned  and  operated  McDonald  Tract. 


Until  1931  there  was  no  connection  between  the  two 
companies. 

in  1931,  in  association  with  another  company — Holly 
Sugar  Corporation — Weyl  acquired  an  interest  in  Mc- 
Donald Island  Farms,  Ltd.,  and  by  a  series  of  transac- 
tions during  the  year  1946  Weyl  bought  out  Holly  Sugar 
Corporation.  One  of  the  consequences  was  that  Weyl 
became  the  owner  of  all  of  the  capital  stock  of  McDonald 
Island  Farms,  Ltd. 

To  finance  the  transaction  a  large  loan  was  negotiated 
from  the  Bank  of  America.  In  this  connection  it  was 
decided  that  the  farming  operations  of  the  entire  island 
should  be  consolidated.  For  various  reasons  the  sub- 
sidiary— McDonald — w^as  selected  and  on  June  27,  194G, 
Weyl  conveyed  Henning  Tract  to  McDonald,  Ltd.  In 
turn,  McDonald,  Ltd.  executed  to  the  Bank  a  trust  deed 
of  the  entire  island,  excepting  the  mineral  rights  which 
had  in  the  meantime  become  of  considerable  value  as 
the  result  of  discovery  of  gas  in  1935.  Weyl  continued  to 
farm  other  property  located  elsewhere  in  Oregon  and 
Utah. 

Six  months  later — on  December  21,  1946 — the  mineral 
rights  in  the  entire  island  were  sold  to  a  subsidiary  of 
Standard  Oil  Co.,  which  ever  since  1935  had  been  the 
lessee  of  the  mineral  rights  under  separate  leases  exe- 
cuted by  the  tw^o  companies. 

At  tlie  time  of  this  sale — as  the  result  of  the  trans- 
actions above  set  forth — each  of  the  two  companies  had 
become  the  owner  of  the  mineral  rights  under  the  op- 
posite portion  of  the  island. 
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The  conveyance  to  the  Standard  Oil  subiiidiary— Pacific 
Oil  Co.— of  the  rights  in  ]\IcDonald  Tract  was  made  by 
Weyl  direct  to  Pacific  Oil. 

But  McDonald,  Ltd.,  did  not  make  a  direct  transfer  to 
Pacific  of  the  rights  in  Henning  Tract.  The  reason  for  not 
pursuing  that  course  was  that  it  would  have  subjected 
McDonald,  Ltd.  to  a  penalty  under  the  provisions  of  the 
trust  deed  which  McDonald,  Ltd.  had  executed  to  the 
Bank.  To  avoid  this  penalty  McDonald,  Ltd.  declared  a 
dividend  in  kind  of  the  rights  in  Henning  Tract  and  con- 
veyed them  to  its  sole  stocldiolder,  Weyl-Zuckerman  & 
Company.  Thereupon  Weyl  made  the  conveyance  to  Pa- 
cific Oil. 

The  Tax  Court's  decision — in  the  form  of  a  conclusion 
drawn  from  the  evidence — is  that  the  plan  was  hatched 
in  June,  1946,  at  the  time  when  Weyl  transferred  Henning 
Tract  to  McDonald,  Ltd. ;  that  at  that  time  Weyl  had  the 
intention  to  reacquire  the  mineral  rights  in  Henning 
Tract  at  a  stepped-up  cost  basis  and  thereupon  sell  them 
to  the  Oil  Company;  that  the  mineral  rights  must  be 
deemed  to  have  been  retained  by  Weyl;  and  that  insofar 
as  its  deed  to  McDonald  Island  Farms,  Ltd.  of  Henning 
Tract  in  its  entirety  effected  a  transfer  of  the  mineral 
rights  in  the  land,  the  deed  nmst  be  disregarded  as 
sham. 

2.      Statement   of  petitioner's   contentions  and  specification   of 
errors. 

The  petitioner  contends: 

(1)     That  there  is  no  evidence  to  justify  the  conclusion 

of  the  Tax  Court; 


(2)  Tliat  when  McDonald  Island  Farms,  Ltd.  was 
selected  to  farm  the  entire  island  and  became  the  borrower 
from  the  Bank  and  the  grantor  in  the  deed  of  trust,  the 
transfer  of  llenning  Tract  to  McDonald  Island  Farms, 
Ltd.  in  its  entirety  was  the  natural  course  of  business; 

(3)  That  at  that  time — in  June  1946 — there  was  not 
even  a  likelihood  of  a  sale  of  mineral  rights  to  the  Oil 
Company ; 

(4)  That  the  so-called  circumstantial  evidence  on  w^hich 
the  Tax  Court's  decision  is  based  consists  of  nothing  more 
than  an  unwarranted  theory  that  the  business  purpose  of 
Weyl's  conveyance  to  McDonald  Island  Fanns,  Ltd.  of 
Henning  Tract  should  have  been  accomiolished  by  a  trans- 
fer of  the  surface  rights  alone  without  the  mineral  rights ; 

(5)  That  to  divorce  the  mineral  rights  from  tlie  sur- 
face rights  would  have  been  an  unusual  proceeding; 

(G)  That  the  failure  to  divorce  them  and  the  con- 
veyance of  Henning  Tract  in  its  entirety  does  not  con- 
stitute circumstantial,  or  any  evidence,  authorizing  the 
inference  of  a  present  intent  to  evade  taxes  by  recapture 
of  the  mineral  rights,  nor  does  such  an  inference  follow 
from  the  fact  that  six  montlis  later  the  mineral  rights 
were  returned  to  Weyl  as  a  dividend  in  kind; 

(7)  Tliat  the  only  transaction  w^hich  the  Connnissioner 
could  have  (juestioned  was  the  dividend  in  kind  by  wliicli 
McDonald  Island  Farms,  Ltd.  conveyed  to  Weyl  tlie 
rights  in  Henning  Tract; 

(8)  That  any  attack  on  the  integrity  of  that  dividend 
— if  successful — would  autliorize  the  Commissioner  to  tax 
McDonald,  Ltd.  on  the  theory  that  its  conveyance  must 


be  deemed  to  liave  been  made  direct  to  the  Oil  Company 
with  a  resultant  capital  gain; 

(9)  That  the  possibility  that  AlcDonald,  Ltd.  was  sub- 
ject to  such  a  tax  and  that  the  Commissioner  failed  to 
levy  a  deficiency  against  that  company  does  not  justify 
the  Commissioner  in  charging  Weyl  with  a  capital  gain  on 
a  theory  which  has  no  basis  in  fact ; 

(10)  That  the  Tax  Court's  conclusion  in  favor  of  the 
Conunissioner's  theory  involves  speculation  and  conjec- 
ture and  is  not  supported  by  any  evidence. 

3.     Statement  of  facts  with  appropriate  reference  to  findings  and 
evidence. 

Henning  Tract  is  farming  property  located  on  one  por- 
tion of  McDonald  Island  in  the  delta  region  of  the  San 
Joaquin  Eiver  in  San  Joaquin  County,  California.  The 
tract  was  acquired  by  petitioner  prior  to  1932.  It  had 
been  formerly  owned  by  members  of  the  Zuckemian  fam- 
ily by  whom  the  petitioner,  Weyl-Zuckerman  &  Co.,  had 
been  formed,  (findings,  T.  pp.  25-26.) 

Contiguous  to  Henning  Tract  was  another  known  as 
McDonald  Tract  owned  by  McDonald  Island  Farms,  Ltd. 
The  two  comprised  an  island  in  the  delta  known  as 
McDonald  Island.  A  slough  runs  through  the  island  and 
forms  the  dividing  line  between  the  two  tracts.  Both  had 
been  farmed  extensively  year  after  year  under  separate 
ownership,  (findings  T.  pp.  25-26.) 

In  1931,  members  of  tlic*  Zuckerman  family  ])urchased 
one-half  of  the  outstanding  shares  of  AfcDonald,  Ltd.  at 
the  same  time  Holly  Sugar  Corporation  (sometimes  here- 
inafter called   Holly)    purchased   the   remaining  one-half 
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shares.  Thereafter  in  1934,  the  Zuckeriimns  transferred 
their  shares  to  Weyl-Zuckerman  &  Co.  in  consideration  for 
shares  of  that  company,  (stip.  par.  4;  lindings,  T.  pp.  25- 
26.) 

In  1935  gas  was  discovered  under  the  surface  of  the 
island.  Both  Kenning  and  McDonald  tracts  were  in  the 
same  gas  field.  On  November  18,  1935,  Weyl  leased  to 
Standard  Oil  Company  the  mineral  rights  in  Henning 
Tract.  McDonald,  Ltd.  also  leased  to  Standard  Oil  Com- 
pany the  mineral  rights  in  McDonald  Tract.  (Ex.  5, 
deed  from  Weyl  to  Pacific  Oil  Company  containing  re- 
citals of  leases;  findings,  T.  pp.  25-26.) 

In  later  years  the  surface  and  mineral  rights  in  Mc- 
Donald Tract  w^ere  separated  as  the  result  of  the  in- 
sistence on  the  part  of  Holly  that  McDonald,  Ltd.  declare 
dividends  to  its  two  stockholders. 

First,  there  w^as  a  dividend  in  kind  declared  August  11, 
1943,  by  McDonald,  Ltd.  of  a  two  thirds  interest  in  the 
surface  rights  of  McDonald  Tract.  Consequently,  Holly 
received  a  one-third  undivided  interest  and  Weyl  received 
an  undivided  one-third  interest.  McDonald,  Ltd.  retained 
the  remaining  one-third  undivided  interest.  McDonald, 
Ltd.  also  continued  to  own  the  mineral  rights  in  McDonald 
Tract,  (stip.  par.  5;  findings,  T.  pp.  26-27.) 

Eventually,  on  December  27,  1944,  pursuant  to  an  option 
theretofore  given  to  Weyl,  Holly  sold  its  one-third  un- 
divided interest  in  the  surface  rights  of  ^fcDonald  Tract. 
The  option  was  not  exercised  by  AVeyl,  l)ut  liy  a  ])artner- 
ship  ('()m])oso(l  largely  of  stockholders  of  Weyl.  Accord- 
ingly, the  surface  rights  were  conveyed  to  this  partner- 
ship, (stip.  par.  5,  T.  p.  23;  findings,  T.  p.  27.) 


On  June  15,  194(),  tlie  partnership  sold  tliis  interest  to 
Weyl  so  that  as  of  that  date  Weyl  was  the  owner  of  an 
undivided  two-thirds  interest  in  the  surface  riglits,  ))ut 
no  formal  conveyance  was  executed.  The  remaining  one- 
third  was  still  retained  by  McDonald,  Ltd.,  the  corporation 
wliich  had  originally  owned  the  entire  fee.  (findings,  T. 
p.  30.) 

In  the  meantime,  Holly  had  been  urging  a  dividend  of 
the  mineral  rights  in  McDonald  Tract.  This  was  at  first 
rejected  by  the  board  of  directors.  Holly  renewed  its 
request  and  Weyl  consented  to  the  declaration  of  the 
dividend  on  condition  that  Holly  give  Weyl  an  option  to 
buy  its  share  of  the  dividend.  On  March  13,  1946,  Mc- 
Donald, Ltd.  declared  the  dividend  and  Weyl  and  Holly 
each  received  an  undivided  one-half  interest  in  the  rights. 
At  the  same  time,  Holly  gave  Weyl  an  option  to  purchase 
Holly's  one-half  interest  in  the  mineral  rights  of  McDon- 
ald Tract.  On  June  5,  1946,  the  option  was  exercised  and 
Weyl  became  the  owner  of  all  the  mineral  rights  therein, 
(findings,  T.  p.  28.) 

On  March  13,  1946,  Weyl  also  purchased  from  Holly 
the  latter 's  one-half  interest  in  the  shares  of  stock  of 
McDonald,  Ltd.  Thereupon  Weyl  became  the  owner  of  all 
of  the  outstanding  stock  of  McDonald,  Ltd.  (findings,  T. 
p.  28.) 

All  during  this  time,  while  these  transactions  were 
taking  place  involving  the  resultant  separation  of  surface 
and  mineral  rights  in  McDonald  Tract,  there  was  no  such 
division  with  respect  to  the  adjoining  ])art  ot*  tlie  island. 
Henning  Tract  in  its  entirety — including,  of  course,  both 
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surface  and  subsurface  riglits — was  continuously  in  sin- 
gle ownershij) — the  property  of  Weyl.  (findings,  T.  p.  30.) 

Weyl's  acquisition  of  Holly's  interest  in  McDonald,  Ltd. 
required  considerable  financing.  Weyl  borrowed  money 
from  the  Bank  of  America  as  a  temporary  expedient.  (T. 
p.  138.)  In  order  to  i)hice  the  loan  on  a  long-term  basis, 
it  was  necessary  to  give  as  security  the  entire  island,  in- 
cluding both  Henning  Tract  and  McDonald  Tract.  This 
presented  two  problems:  First,  one  of  the  corporations 
must  be  selected  as  the  owner  and  grantor  to  be  named  in 
the  deed  of  trust;  second,  the  extent  of  the  security  must 
be  negotiated.  For  adequate  business  reasons,  which  \vi\\ 
be  discussed  later,  McDonald,  Ltd.  was  chosen  to  act  as 
the  borrower,    (findings,  T.  pp.  29-30.) 

Accordingly,  on  June  27,  1946,  Weyl  executed  several 
conveyances  to  McDonald,  Ltd.  One  of  these  was  a  grant, 
bargain  and  sale  deed  of  Henning  Tract.  Since  this  tract 
had  never  been  segregated  as  to  surface  and  subsurface 
rights,  no  such  segregation  was  made  in  the  conveyance. 
The  deed  was  in  the  customary  form  which  is  normally 
adopted  in  business  transactions  and  McDonald,  Ltd.  be- 
came— for  the  first  time  in  its  history — tlie  owner  of 
Henning  Tract,  (findings,  T.  p.  30.) 

McDonald,  Ltd.  borrowed  $720,000  from  the  Bank  of 
America.  The  ])roceeds  of  the  loan  were  used  to  pay  for 
the  property  acquired  from  Weyl  (which,  in  turn,  paid  off 
its  obligations  to  the  Bank) ;  to  remove  various  encum- 
brances so  as  to  })]-()vi(le  a  clear  title;  and  to  satisfy  otiior 
items  of  indebtedness,  (findings,  T.  pp.  28-29;  T.  pp.  137- 
139.) 
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The  leases  of  mineral  rights  to  Standard  Oil  Company 
provided  for  royalty  payments.  It  was  to  the  advantage 
of  McDonald,  Ltd.  to  preserve  these  royalties  rather  than 
to  assign  them  to  the  Bank  as  part  of  the  security  for 
the  loan.  The  Bank  acquiesced.  Consequently,  the  mineral 
rights  in  the  island  were  excluded  from  the  operation  of 
the  deed  of  trust,  (findings,  T.  p.  29.) 

As  a  part  of  the  same  transaction,  McDonald,  Ltd. 
agreed  in  writing  with  the  Bank  of  America  that  annual 
pa>inents  of  $28,800  on  account  of  principal  of  the  loan 
would  be  made  to  the  Bank  and  that,  in  addition  thereto, 
there  would  be  paid  on  account  of  principal  a  sum  equiva- 
lent to  the  difference  between  $28,800  and  ''35%  of  the 
net  profits  of  the  corporation  for  the  prior  fiscal  year ;  net 
profits  as  here  used  shall  mean  profits  before  depreciation, 
but  after  provision  for  Income  Taxes",  (findings,  T.  pp. 
29-30.) 

The  significance  of  this  provision  is  that  when  an  oppor- 
tunity arose  later  to  sell  the  mineral  rights,  a  direct  con- 
veyance to  the  purchaser  would  have  resulted  in  a  profit, 
so  that  McDonald,  Ltd.  would  have  become  obligated  to 
pay  $50,000  to  the  Bank  on  account  of  principal  of  the 
indebtedness.  It  was  to  avoid  this  penalty  that  the  ex- 
pedient of  a  dividend  from  the  subsidiary  to  the  parent 
was  adopted. 

The  gas  field  in  which  both  the  Henning  Tract  and  the 
^IcDonald  Tract  were  located  also  included  two  other 
properties  in  the  vicinity  owned,  respectively,  by  Mayberry 
and  Tilden.  As  gas  was  ^vithdrawn  from  the  field,  Stand- 
ard Oil  Company  determined  the  percentage  to  be  allot- 


10 


ted  to  each  of  tlie  four  i)roperties  and  i)aid  royalties  on 
that  basis,  (findings,  T.  p.  31.) 

For  several  years  prior  to  1946  there  had  been  a  dis- 
pute between  the  Standard  Oil  Company  and  Weyl  as  to 
the  allotment.  Another  point  in  controversy  between  Weyl 
and  Standard  was  ])ased  on  the  drilling  of  a  well  known 
as  Mayberry  No.  2  on  the  Mayberry  property.  Wej'l's  con- 
tention was  that  by  reason  of  the  location  of  this  well, 
it  was  Standard's  obligation  under  the  lease  with  McDon- 
ald, Ltd.  to  drill  an  offset  well  on  McDonald  Tract,  (id.) 

In  November,  1945,  George  Schroeder,  acting  for  Stand- 
ard Oil  Company,  offered  $500,000  for  the  mineral  rights 
in  the  island.   This  was  rejected,  (findings,  T.  p.  27.) 

In  July,  1946 — about  a  month  after  Weyl  obtained 
complete  control  of  McDonald,  Ltd.  and  its  property — 
Weyl  offered  to  sell  the  gas  rights  to  Standard  Oil  Com- 
pany for  $875,000,  but  it  was  indicated  that  Weyl  would 
be  willing  to  reduce  the  price  to  $820,000.  The  offer  was 
rejected,    (findings,  T.  p.  31.) 

In  the  interval  between  these  two  offers  the  subject  of 
sale  had  not  been  mentioned.  Likewise,  the  subject  was 
dropped  after  the  rejection  of  Weyl's  offer.  (See  testi- 
mony of  Schroeder,  the  Commissioner's  ^ntness;  T.  pp. 
151-153;  157.) 

In  the  latter  part  of  1946  litigation  apjieared  imminent, 
(findings,  T.  p.  31.)  On  December  12,  1946,  there  was  a 
meeting  between  John  Zuckerman  and  Schroeder.  This  led 
to  an  agreement  on  a  figure  of  $650,000  as  the  price  of  the 
gas  riglits,  snbj(M*t  to  adjustment  on  account  of  the  I'oyal- 
ties  paid  during  1{)4(),  during  the  interval  since  Schroe- 
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der's  first  offer  of  $500,000,  resulting  in  a  net  figure  of 
$()09,514.4G.  Shortly  thereafter  the  sale  was  consuniniated 
to  racific  Oil  Co.,  a  subsidiary  of  Standard  Oil  Co.,  as  the 
buyer,  (testimony  of  Schroeder,  T.  p.  158.) 

When  the  negotiations  began  on  December  12,  194G, 
McDonald,  Ltd.  was — as  appears  above — the  owner  of 
Henning  Tract,  including  the  surface  and  mineral  rights 
therein.  By  reason  of  the  agreement  collateral  to  the  deed 
of  trust,  as  above  set  forth,  if  McDonald,  Ltd.  had  con- 
veyed the  gas  rights  in  Henning  Tract  direct  to  the  buyer, 
McDonald  would  have  received  a  net  profit  and  would 
have  been  compelled  to  make  a  payment  to  the  Bank  of 
America  in  the  amount  of  approximately  $50,000  on  ac- 
count of  the  principal  of  the  loan  of  $720,000,  in  addition 
to  the  annual  amortization  requirements.  McDonald,  Ltd. 
needed  all  available  cash  and,  therefore,  on  December  21, 

1946,  in  order  to  avoid  the  penalty  and  in  preparation  for 
the  consummation  of  the  sale,  McDonald,  Ltd.  declared  a 
dividend  of  the  mineral  rights  in  Henning  Tract  to  Weyl 
as  its  sole  stockholder.  Thereupon,  a  deed  of  mineral 
rights  bearing  date  December  21,  1946,  was  executed  by 
McDonald,  Ltd.  to  Weyl  and  was  recorded  January  10, 

1947.  Consequently,  Weyl  was  the  owner  of  the  mineral 
rights  in  both  Henning  Tract  and  McDonald  Tract  and 
was  in  a  position  to  make  the  conveyance  to  Pacific.  (Ex. 
9;  findings  T.  p.  32.) 

The  conveyance  of  the  mineral  rights  in  PTenning  Tract 
by  ^fcDonald,  Ltd.  to  Weyl  ])ursuant  to  said  dividend  was 
made — as  the  law  required  (Section  115(j)  Internal  Reve- 
nue Code) — on  the  basis  of  the  fair  market  value,  w^hich 
was  ascertained  to  be  $230,000.  This  value  represented  the 
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proportionate  share  of  the  Ilenning  Tract  rights  with 
respect  to  the  purchase  price  to  be  paid  by  Pacific  Oil  Co. 
for  the  rights  in  tlie  entire  island,  comprising  both  Mc- 
Donald and  llenning  Tracts. 

After  deducting  *'the  dividends  received  credit"  of 
857^,  the  balance  was  taxed  at  the  normal  and  surtax 
rates  amounting  to  $13,110.  This,  together  with  taxes  on 
other  income,  was  paid  by  Weyl  in  1947. 

The  portion  of  the  sales  price  received  by  Weyl  from 
Pacific  Oil  Co.  for  the  gas  rights  in  Henning  Tract  was 
the  same  amount  as  that  used  for  determining  the  income 
received  by  Weyl  as  the  result  of  the  dividend.  Conse- 
quently, there  was  no  capital  gain  or  loss  in  the  sale  of 
the  Henning  Tract  gas  rights  to  Pacific  Oil  Co. 

Returning  now^  to  the  time  when  the  decision  was 
reached  that  McDonald,  Ltd.  should  be  the  borrower  from 
the  Bank  and  the  grantor  in  the  deed  of  trust,  there  were 
various  business  reasons  leading  to  that  conclusion,  to  wit : 

Farming  Reasons. 

It  was  advisable  to  have  the  farming  operations  con- 
centrated under  single  management  and  ownership.  The 
two  tracts — McDonald  and  Henning — were  being  farmed 
side  by  side  and  were  separated  only  by  a  slough.  Both 
were  suitable  for  growing  the  same  kinds  of  crops.  It  was 
far  more  economical  to  operate  them  as  a  single  unit.  The 
crop  yielding  the  highest  revenue  was  potatoes.  However, 
intelligent  farming  recpiires  the  rotation  of  crops  in  suc- 
cessive seasons  and  planting  those  which  eiiricli  the  soil, 
even  though  they  are  not  lucrative.   When  the  two  tracts 
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were  separately  farmed,  it  was  necessary  to  devote  some 
portion  of  each  to  raising  potatoes  and  also  to  raisinp^ 
soil-building  crops.  On  the  other  hand,  under  single 
operation  the  land  best  suited  to  potatoes  could  be  used 
for  that  purpose  whether  it  was  located  on  one  side  of 
the  slough  or  the  other.   (T.  pp.  54-57.) 

Operating  Reasons. 

In  mechanized  farming  the  use  of  nmch  equipment  is 
essential.  It  is  also  necessary  to  maintain  an  extensive 
machine  shop.  By  consolidating  the  farming  operations 
in  a  single  company,  one  set  of  equipment  sufficed  instead 
of  two,  and  likewise  one  machine  shop  instead  of  two. 
It  eliminated  the  necessity  of  transferring  equipment  and 
men  from  one  side  of  the  island  to  the  other,  together  with 
the  accounting  procedure  resulting  from  such  exchange. 
Likewise,  it  eliminated  the  necessity  of  maintaining  two 
complete  sets  of  books.  All  this  made  for  economy  in 
operation.  (T.  p.  55.) 

Financial  Reasons. 

In  order  to  procure  the  loan  from  the  Bank  it  was  neces- 
sary to  hx-pothecate  botli  tracts  of  land  free  of  encum- 
brances. (T.  pp.  49-50.) 

There  were  outstanding  against  Henning  Tract  reclama- 
tion bonds  amounting  to  $146,000,  in  addition  to  obliga- 
tions evidenced  by  notes  aggregating  $101,000.  (T.  p.  138.) 
Extensive  financing  could  most  roadily  bo  accomplished 
])y  consolidating  the  title  in  one  company  whicli,  in  turn, 
would  execute  a  blanket  deed  of  trust.  (T.  p.  58.) 
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Business  advantages  of  selecting  McDonald,  Ltd.  as  the  borrower. 

McDonald,  Ltd.  luid  ])iiilt  up  an  advantageous  excess 
profits  base  which  might  be  of  value  in  determining  a  fair 
rate  of  return  on  investment  for  tax  purposes.  (T.  p.  65.) 

McDonald,  Ltd.  liad  a  favorable  history  with  respect  to 
potato  acreage  which  entitled  the  company  to  a  substan- 
tial allotment  in  the  i)rogram  of  price  support  adopted 
by  the  Federal  Government.  (T.  pp.  65-66.) 

McDonald,  Ltd.  had  a  good  credit  rating  due  to  the 
fact  that  it  had  been  able  to  retire  its  bonded  indebtedness 
and  promptly  meet  its  current  obligations.  On  the  other 
hand,  Weyl  had  been  in  financial  difficulty  from  time  to 
time.  (T.  p.  66,) 

Reasons  with  respect  to  relations  with  Standard  Oil  Company. 

By  reason  of  a  running  controversy  with  Standard  Oil 
Company  as  to  its  obligations  with  respect  to  drilling  off- 
set wells  (oral  stipulation  T.  pp.  86-87;  pp.  66-67),  it  was 
advisable  to  keep  separate  the  ownership  of  the  mineral 
rights  in  the  two  tracts.  If  a  new  well  should  be  drilled 
on  one  side  of  the  island,  Standard  would  be  obligated  to 
drill  an  offset  well  on  the  other  side.  But  if  all  the  min- 
eral rights  in  tlie  entire  island  came  under  single  owner- 
ship, this  might  have  the  effect  of  relieving  Standard 
of  this  obligation.  (T.  pp.  66-67.) 

The  foregoing  considerations  were  in  the  minds  of  the 
executives  of  the  two  companies  as  the  basis  for  the  deci- 
sion to  have  ^fcDonald,  Ltd.  borrow  the  money  from  the 
Bank  of  America  and  execute  the  deed  of  trust  on  both 
properties.  To  accom])lish  this  it  was  necessary  to  convey 
Henning  Tract  to  McDonald,  Ltd.  (T.  p.  53.) 
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Henning  Tract  had  never  in  the  past  been  divided 
horizontally.  Such  division  which  had  liappened  in  the 
case  of  McDonald  Tract  was  the  result  of  the  unusual 
circumstances  involved  in  joint  ownership  of  McDonald, 
Ltd.  shares  of  stock  by  Holly  and  Weyl. 

The  preliminary  steps  leading  up  to  the  hypothecation 
of  the  land  as  security  for  the  bank  loan  were  handled  on 
their  own  merits  and  without  any  thought  of  a  sale  of 
the  mineral  rights.  Accordingly,  it  is  petitioner's  con- 
tention that  neither  the  evidence  nor  the  findings  of  fact 
made  by  the  Tax  Court  authorize  the  inference  that  the 
transaction  was  sham  and  undertaken  for  the  purpose  of 
avoiding  taxes. 

4.     The  facts  are  undisputed.   The  issue  concerns  the  inference 
to  be  drawn  from  the  facts. 

The  Tax  Court  did  not  find  as  a  fact  that  at  the  time 

AVeyl  conveyed  Henning  Tract  to  McDonald,  Ltd.,  Weyl 

intended  to  re-acquire  the  mineral  rights  at  a  later  date. 

The  Tax  Court  reached  this  conclusion  as  an  inference 

which  it  drew  from  undisputed  facts. 

Hence,  we  have  no  problem  involving  the  power  of  an 
appellate  court  to  review  and  reject  a  finding  of  fact. 

The  findings  of  the  Tax  Court  set  forth  the  history  of 
Weyl's  acquisition  of  McDonald,  Ltd.:  first,  the  joint 
venture  wdth  Holly  Sugar  Cor])oration,  and  eventually  the 
purchase  of  Holly's  interest. 

The  findings  set  forth  the  transactions  by  which  the 
acquisition  of  Holly's  interest  was  financed:  the  consoli- 
dation of  the  fanning  operations  on  McDonald  Island  in 
the  hands  of  McDonald,  Ltd.  and  the  loan  of  $720,000  from 
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the  Bank  of  America  secured  by  a  deed  of  trust  of  the 
island,  excepting  the  mineral  rights. 

The  iindings  neither  afhrm  nor  deny  the  reasons  for 
the  selection  of  McDonald,  Ltd.  as  the  operating  company. 
The  testimony  on  this  subject  was  not  contradicted;  there 
was  no  element  of  inconsistency  in  the  testimony;  on  the 
contrary,  it  was  in  harmony  with  the  facts  found  by  the 
Tax  Court  to  be  true  and  wuth  all  other  details  of  the 
transaction  and  the  opinion  concedes  that  "it  may  be  true 
that  the  farming  operations  on  McDonald  Island  could 
be  more  efficiently  conducted  if  all  the  surface  rights  were 
in  a  single  ownership/'  (T.  p.  37.)  But — the  opinion  pro- 
ceeds— "the  o^vne^ship  of  the  mineral  rights  is  completely 
immaterial  in  this  connection."  (id.) 

The  conclusive  aspect  of  the  matter  is  that  Henning 
Tract  was  transferred  to  McDonald,  Ltd.  as  part  of  a 
business  transaction  which  was  essential  to  provide  the 
funds  for  buying  out  Holly's  share.  The  Tax  Court  does 
not  even  intimate  that  there  was  anything  sham  about  the 
conveyance  insofar  as  it  effected  the  transfer  of  the  sur- 
face rights  in  Henning  Tract.  It  is  only  the  inclusion  in 
the  conveyance  of  the  mineral  rights  in  Henning  Tract 
that  the  Tax  Court  has  found  subject  to  criticism. 

The  findings  of  the  Tax  Court  also  set  forth  the  three 
isolated  conversations  on  the  subject  of  sale  of  the  rights 
to  Standard  Oil  Company.  The  first  was  in  November, 
1945,  when  Schrooder — the  Standard  Oil  representative — 
proposed  the  unacceptable  figure  of  $500,000:  the  second  in 
July,  194r),  when  Zuckerman  offered  to  sell  for  $820,000— 
an  offer  wliicli  was  likewise  rejected:  and  the  third  in 
December,    1940,    when    the   parties   reached   an   area   of 


17 


accord.  The  findings  demonstrate  that  the  intervals  were 
arid  of  discussion;  that  there  was  no  continuous  dickering; 
that  on  the  contrary,  the  parties  were  so  far  apart  as  to 
price  as  to  indicate  the  impossibility  of  a  sale  and  that 
instead  of  an  amicable  outcome  the  prospect  was  one  of 
litigation  as  to  the  proper  allocation  of  the  gas  being 
withdrawn  from  the  field. 

Hence,  the  issue  to  be  decided  here  is  whether  these 
undisputed  facts  authorize  the  inference  that  when  Weyl 
conveyed  Henning  Tract  it  intended  to  obtain  the  return 
of  the  mineral  rights  by  way  of  dividend  and  to  sell  them 
to  the  Standard  Oil  Co. 

The  opinion  of  the  Tax  Court  states  that  ^'the  question 
is  largely  one  of  fact".  (T.  p.  35.)  If  that  were  correct, 
we  should  expect  a  finding  of  fact.  The  absence  of  any 
such  finding  demonstrates  that  the  decision  of  the  Tax 
Court  depends  on  inference,  which,  we  respectfully  con- 
tend, is  not  warranted  by  the  evidence. 

5.  The  only  so-called  "circumstantial  evidence"  on  which  the 
Tax  Court's  decision  rests  is  the  fact  that  conveyance  of  the 
mineral  rights  in  Henning  Tract  was  not  necessary  to  con- 
summate the  program  of  financing.  This  fact  cannot  author- 
ize the  inference  that  the  transaction  was  sham. 

The  issue  is  one  of  intent.  It  is  stated  in  the  opinion  of 
the  Tax  Court  as  follows: 

If  petitioner  intended  from  the  beginning,  through 
those  who  controlled  its  affairs,  to  transfer  the  entire 
Henning  Tract  to  the  subsidiary  with  the  expectation 
of  a  re-transfer  of  the  mineral  rights,  it  is  hardly 
likely  that  such  intention  would  ])e  admitted.  The 
intention,  if  it  did  exist,  would  ordinarily  have  to  be 
established  by  circumstantial  evidence.  (T.  p.  35.) 
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And  the  Tax  Court  concludes : 

.  .  .  tliat  the  round-trip  of  the  mineral  rif^hts  was 
contemplated  from  the  start  and  was  lacking  on  bona 
fides.  (T.  p.  36.) 

The  Tax  Court  concedes  (T.  p.  35)  that  there  is  no 
direct  evidence  of  an  intent  to  have  the  mineral  rights  in 
Henning  Tract  make  what  is  descrbed  as  a  '* round-trip". 
But — the  Court  declares — there  is  '^circumstantial  evi- 
dence" of  this  intent. 

In  discussing  the  principles  applicable  to  circumstantial 
evidence,  the  Court  of  Appeals  in  Adair  v.  Reorganiza- 
tion Inv.  Co.,  125  F.2d  901  (CCA.  8th),  said  (p.  905) : 

If  the  proven  facts  give  equal  support  to  each  of 
two  inconsistent  inferences  then  judgment  must  go 
against  the  party  upon  whom  rests  the  necessity  of 
sustaining  one  of  these  inferences.  The  essential  in- 
ference cannot  be  left  to  conjecture  and  speculation. 
(Citations.) 

In  Rider  v.  Griffith,  154  F.2d  193  (CC.P.A.),  it  was  held 
(p.  197) : 

Proof  of  the  fact  inferred  from  circumstantial  e\'i- 
dence  cannot  rest  upon  conjecture  and  speculation 
...  We  said  in  Fersing  v.  Fast,  121  F.2d  531,  534 
.  .  .  ''suspicions  cannot  supply  the  requirements  of 
the  law." 

In  Pevely  Dairy  Co.  i\  United  States,  178  F.2d  363 
(CCA.  8th),  the  court,  in  reversing  a  conviction  for  con- 
spiracy on  the  ground  that  there  was  insufficient  evi- 
dence, quoted  with  a})proval  from  Wesson  v.  United 
States,  172  F.2d  931  (CCA.  8th),  the  following  hinguage 
(p.  370): 
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To  sustain  a  finding  of  fact  the  circumstances 
proven  must  lead  to  the  conclusion  with  reasonable 
certainty  and  nmst  be  of  such  probative  force  as  to 
create  the  basis  for  a  legal  inference  and  not  mere 
suspicion.  Circumstantial  evidence,  even  in  a  civil 
case,  is  not  sufficient  to  establish  a  conclusion  where 
the  circumstances  are  merely  consistent  with  such  con- 
clusion or  where  they  give  equal  support  to  incon- 
sistent conclusions.  (Citations.) 

Record  evidence — definite  and  unimpeachable — provided 
legitimate  reasons  for  the  various  transactions  involved. 
But  the  Tax  Court  has  drawn  the  inference  that  it  was 
all  make-believe;  that  every  step  in  the  proceeding  cul- 
minating in  the  sale  to  Standard  Oil  was  planned  from 
the  very  beginning  with  one  single  accomplishment  in 
mind — to  swindle  the  government  out  of  taxes.  The  tes- 
timony of  witnesses  for  the  petitioner  provided  the  back- 
ground for  the  introduction  of  the  records.  It  was  not 
incmnbent  on  petitioner  to  have  them  jirotest  their  inno- 
cence of  fraud.  On  the  other  hand,  the  Commissioner  had 
ample  opportunity  on  cross-examination  to  probe  their  in- 
tent. But  not  a  single  question  was  propounded  in  behalf 
of  the  Commissioner  to  elicit  such  evidence. 

What  circumstantial  evidence  is  there  of  an  intent  **at 
the  beginning"  to  initiate  a  sham  transaction  and  to  re- 
acquire the  mineral  rights  in  llenning  Tract? 

The  gist  of  the  Tax  Court's  decision  is  that  there  was 
no  business  necessity  for  the  inclusion  in  the  conveyance 
of  the  mineral  rights  in  ITenning  Tract;  in  other  words, 
that  when  Weyl  transferred  llenning  Tract  to  AfcDonald, 
Ltd.,  the  mineral  rights  should  have  been  excepted. 
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This  tlieory — wo  respectfully  sul)iiiit — is  not  sound  in 
itself;  and  furthermore,  even  if  it  were  acceptable,  it 
would  not  suffice  to  justify  the  conclusion  that  a  **  round- 
trip"  was  intended. 

The  opinion  of  the  Tax  Court  concedes  that 

...  it  may  be  true  that  the  farming  operations  on 
McDonald  Island  could  be  more  efficiently  conducted 
if  all  the  surface  rights  Avere  in  a  single  o\\Tiership 

(T.  p.  37.) 

The  Tax  Court  also  recognizes: 

.  .  .  that  petitioner  merely  employed  a  standard  form 
of  deed  on  June  27,  1946,  when  it  transferred  Henning 
Tract  in  its  entirety  to  the  subsidiary. 
(T.  p.  39.) 

Hence,  the  Tax  Court  does  not  question  the  fact  that 
there  was — as  the  evidence  proves  beyond  dispute — a  sound 
business  purpose  for  the  transfer  of  Henning  Tract  as 
far  as  the  title  to  the  land  was  concerned.  The  Tax  Court 
does  not  question  the  fact  that  a  grant  bargain  and  sale 
deed  is  the  usual  means  of  transferring  title. 

The  reasons  offered  by  the  Tax  Court^  for  rejecting  the 
bona  fides  of  Weyl's  deed  are: 

(1)  That  the  mineral  rights  in  Henning  Tract  were 
not  necessary  to  the  business  of  ^McDonald,  Ltd.,  the 
grantee,  nor  to  the  accomplishment  of  the  prospective 
financing  (T.  p]).  37;  39-40) ;  and 


^Tlic  o])inion  of  tlio  Tax  Conrt  is  addressed  to  the  contents  of  the 
|)i'()test.  Since  tlie  ])i"otest  purpoils  to  state  the  ease  in  brief  (jeneral 
teiTHs,  the  snbjeet  should  ho  eonsidercd  in  tlie  li.ijht  of  tlie  evidenee 
addueed  at  the  hearing. 
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(2)  Tliat  the  same  course  was  not  followed  witli  re- 
spect to  the  contemporaneous  conveyance  by  Weyl  to 
McDonald,  Ltd.  of  its  interest  in  the  other  side  of  the 
island — McDonald  Tract; 

The  answer  to  the  first  ground  is  that  in  conveying 
llenning  Tract  to  its  subsidiary,  there  was  no  duty  on  the 
part  of  Weyl  to  consider  the  extent  of  the  title  which  the 
subsidiary  would  need  in  order  to  consummate  the  loan 
from  the  Bank.  There  had  never  been  a  separation  of 
surface  and  mineral  rights  in  Henning  Tract.  There  was 
no  reason  why  it  should  have  occurred  to  anyone  to  in- 
corporate into  the  deed  a  provision  carving  out  the  min- 
eral rights.  There  was  no  reason  why  the  subject  should 
have  been  given  any  consideration.  There  is  no  evidence — 
circumstantial  or  otherwise — that  the  subject  entered  the 
minds  of  those  who  handled  the  transaction.- 

Furthermore,  if  the  idea  of  separation  had  arisen,  it 
would  have  been  inadvisable  from  every  common-sense 
business  standpoint.  Troublesome  accounting  problems 
would  have  been  created.  The  cost  of  Henning  Tract  to 
Weyl  was  $338,375.  (findings,  T.  p.  30.)  It  would  have 
been  necessary  to  allocate  this  partly  to  surface  and  partly 
to  mineral  rights.  On  what  basis  should  such  an  allocation 
be  made?  Why  should  it  be  made  at  all!  Why  should  the 
idea  have  entered  the  heads  of  those  who  on  behalf  of 
Weyl  decided  that  McDonald,  Ltd.  should  own  the  prop- 


2The  Tax  Court  says:  "It  was  therefore  mislcadin<j^  to  suj>:«j:est 
that  the  proposed  bank  loan  was  a  motivatinof  factor  in  the  transfer 
of  the  mineral  rii?hts  to  the  subsidiary"  (T.  p.  38).  No  sueh  sii<r- 
^estion  was  made  either  at  the  trial  or  in  the  protest.  The  bank 
loan  was  the  motivating;  factor  of  tlie  transfer  of  Henniiifr  Ti-act. 
The  conveyance  took  the  customary  form. 
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orty  and  execute  the  deed  of  trust?  Certainly,  there  was 
no  duty  on  their  part  to  complicate  the  transaction  fur- 
ther. There  was  every  sound  business  reason  why  tlie 
conveyance  should  ])e  made  exactly  as  it  was  made. 

If  the  surface  and  mineral  rights  in  Henning  Tract  had 
been  divorced,  and  if  the  transaction  should  later  have 
come  under  review  by  the  taxing  agencies,  the  Commis- 
sioner would  have  been  the  first  to  question  the  propriety 
of  such  an  unusual  transaction. 

The  fact  that  tlie  deed  of  Henning  Tract  was  in  the 
usual  and  customary  form  suffices  to  satisfy  the  require- 
ment of  a  business  purpose  as  to  all  aspects  of  the  deed. 

Merely  because  it  was  intended  to  exclude  the  mineral 
rights  from  the  deed  of  trust  to  be  executed  by  McDon- 
ald, Ltd.  to  the  bank  does  not  detract  from  the  business 
purpose  of  the  deed. 

Merely  because  the  planned  financing  could  have  been 
accomplished  by  a  deed  covering  the  surface  rights  and 
excluding  the  mineral  rights  provides  no  reason  for  ques- 
tioning the  business  purpose. 

The  only  possible  ground  on  which  the  business  purpose 
of  the  deed — as  to  the  mineral  rights — can  be  repudiated  is 
that  on  June  27,  1940,  there  was  a  present  and  existing 
plan — or  at  least  a  definite  prospect — of  a  sale  of  the 
rights  and  an  intention — on  WeyPs  part — to  take  back 
the  rights  when  the  time  for  a  sale  arrived. 

There  is  no  evidence  that  McDonald,  Ltd.  was  to  hold 
the  rights  only  temporarily;  nor  that  a  tax-avoidance  plot 
was  hatched  when  the  deed  was  executed. 
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There  is  no  evidence  that  Weyl  had  any  reason  to  he- 
lieve  that  a  sale  to  Standard  Oil  Conii)any  woukl  be  con- 
summated. 

If  in  November,  1945,  or  at  any  time  prior  to  the  meet- 
ing on  December  12,  1946,  Standard  entertained  any  idea 
of  paying  a  reasonable  price  for  the  rights,  it  was  effec- 
tively withheld  from  the  Weyl-McDonald,  Ltd.  interests. 
The  reason  for  the  meeting  on  December  12th  was  not  to 
discuss  a  possible  sale  but  to  make  one  last  effort  to 
secure  an  equitable  adjustment  among  the  landowners 
in  the  field  so  as  to  avoid  impending  litigation. 

Thus,  there  is  no  evidence  that  tlie  idea  of  a  prospec- 
tive sale  played  any  part  in  the  calculations  of  Weyl  in 
connection  with  the  transfer  of  Henning  Tract  on  June 
27,  1946. 

Surely,  there  was  no  duty  on  the  part  of  Weyl's  execu- 
tives to  look  forward  and  consider  the  transaction  in  the 
light  of  a  sale — then  most  unlikely — and  to  realize  that  by 
means  of  a  conveyance  to  McDonald,  Ltd.  a  program  could 
be  initiated  w^hich  would — in  the  event  of  a  sale — relieve 
Weyl  from  a  capital  gains  tax  and  impose  such  a  tax  on 
McDonald,  Ltd. 

Now  let  us  apply  the  test  of  circumstantial  evidence. 
For  this  purpose  we  shall  assume  that  the  failure  to  ex- 
clude the  rights  could  be  consistent  with  a  present  intent 
to  evade  taxes  by  means  of  subsequent  return  of  the  rights 
and  a  sale  thereof  to  Standard  Oil. 

But  that  does  not  meet  the  test.  Tlie  inclusion  of  the 
rights  is  also  explainable  on  tlie  theory  that  in  the  ordi- 
nary course  of  business  deeds  take  the  foiiii  adopted  in 
this   instance.     Hence,   there   are   two   inconsistent   infer- 
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ences  that  may  be  drawn  from  tho  proven  fact.  It  follows 
under  the  authorities  cited  above  that  the  inference  of 
intent  to  evade  taxes  cannot  prevail.  Furthermore,  of  the 
two  explanations  the  one  consistent  with  normal  business 
practice  is  nmch  more  logical  and  reasonable  than  the  far- 
fetched inference  adopted  by  the  Tax  Court. 

Hence,  there  is  no  basis  for  attacking  the  good  faith  of 
the  deed  because  the  mineral  rights  were  not  excluded. 

The  second  ground  advanced  by  the  Tax  Court  involves 
a  consideration  of  the  history  of  the  McDonald  Tract  and 
its  former  owner,  McDonald  Island  Farms,  Ltd.  Holly 
Sugar  Corporation  had  purchased  half  of  the  capital  stock 
of  McDonald,  Ltd.  Weyl  had  bought  the  other  half.  Holly 
insisted  on  dividends  in  kind.  Weyl  yielded  under  pro- 
test. First,  two-thirds  of  the  surface  rights  in  McDonald 
Tract  were  distributed — one-third  to  each  shareholder. 
Later,  the  mineral  rights  in  McDonald  Tract  were  dis- 
tributed in  equal  shares.  Zuckerman  Potato  Co.,  a  part- 
nership, bought  Holly's  one-third  of  the  surface  rights. 
Weyl  bought  Holly's  one-half  of  the  mineral  rights. 

Hence,  when  the  time  arrived  to  vest  McDonald,  Ltd. 
with  the  security  to  be  hypothecated  to  the  Bank,  the 
various  muniments  of  title  were  as  follows: 

A  deed  dated  December  27,  1944,  from  Holly  to  Zucker- 
man Potato  Co.  of  a  one-third  interest  in  the  surface 
rights  of  McDonald  Tract  w^hich  still  stood  in  the  name 
of  the  partnership,  notwithstanding  that  it  had  sold  the 
interest  to  Weyl ; 

A  deed  dated  August  11,  11)4:^,  from  McDonald,  Ltd.  to 
Weyl  of  a  one-third  interest  in  the  surface  rights ; 
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(The  remaining  one-third  inleiest  was  still  owned  by 
McDonald,  Ltd.) 

A  deed  dated  March  13,  1946,  from  McDonald,  Ltd.  to 
Weyl  of  a  one-half  interest  in  the  mineral  rights  in 
McDonald  Tract; 

A  deed  dated  June  5,  194G,  from  Holly  to  Weyl  of  a 
one-half  interest  in  the  mineral  rights  in  McDonald  Tract. 

Thus,  ever  since  the  initiation  of  the  program  of  divi- 
dends, the  surface  and  mineral  rights  in  McDonald  Tract 
had  been  separated.  Consequently,  in  vesting  McDon- 
ald, Ltd.  with  the  necessary  security,  the  natural  and 
reasonable  course  involved  tw^o  conveyances  only,  viz.: 
one  from  Zuckerman  Potato  Co.  of  the  one-third  interest 
in  the  surface  rights  standing  in  its  name,  and  one  from 
Weyl  of  a  one-third  interest.  The  result  of  these  two  deeds 
was  to  vest  the  ownership  of  all  the  surface  rights  in 
McDonald,  Ltd. 

Thus,  the  course  pursued  with  respect  to  McDonald 
Tract  cannot  furnish  any  criterion  as  to  that  with  re- 
spect to  Henning  Tract.  On  the  contrary,  the  same  ad- 
herence to  normal  business  routine  resulted  in  the  adop- 
tion of  different  forms  of  conveyance. 

If  any  inference  is  to  be  dra^^^l  from  the  fact  that 
Weyl  did  not  transfer  to  McDonald,  Ltd.  the  mineral 
rights  in  McDonald  Tract,  it  is  favorable  to  the  good  faith 
of  the  transaction.  Tf  Weyl  envisioned  the  program  of 
tax  evasion  of  which  it  has  been  convicted  by  the  Tax 
Court,  it  would  have  conveyed  those  rights  so  as  to  step- 
up  tlieii'  cost  basis  as  well  as  those  in  Ileiinini;-  Ti-act. 
Another  profitable  course  would  have  been  to  retain  I  Ten- 
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iiing  Tract  in  its  entirety  and  to  revest  McDonald,  Ltd. 
with  the  title  to  McDonald  Tract  in  its  entirety.  Then 
when  the  time  arrived  for  the  sale  to  Standard  Oil,  the 
McDonald  Tract  mineral  rights  could  have  been  conveyed 
to  Weyl  as  a  dividend  in  kind.  These  were  more  valuable 
than  those  in  Henning  Tract.  Hence,  greater  tax  savings 
could  in  this  manner  have  been  accomplished. 

It  follows  that  there  is  no  logical  basis  for  the  Tax 
Court's  effort  to  use  the  method  followed  as  to  McDonald 
Tract  for  the  purpose  of  impugning  the  good  faith  of  the 
deed  of  Henning  Tract. 

We  come  now  to  the  proposition  that  even  if  we  were 
to  concede  the  propriety  of  the  Tax  Court's  criticism  of 
Weyl's  failure  to  reserve  the  mineral  rights  in  McDon- 
ald Tract,  this  would  not  suffice  as  circmnstantial  evidence 
or  otherwise  to  justify  the  conclusion  that  ^^when  pe- 
titioner transferred  the  Henning  Tract  to  the  subsidiary 
it  intended  to  recapture  the  mineral  rights'',  (opinion,  T. 
p.  39.) 

6.  Even  if  normal  business  practice  would  have  dictated  a  re- 
tention by  Weyl  of  the  mineral  rights  in  Henning  Tract,  its 
failure  to  do  so  does  not  justify  the  inference  that  Weyl  had 
a  present  intent  to  re-acquire  those  rights  by  means  of  a  divi- 
dend so  as  to  step-up  the  cost  basis  upon  a  sale  of  the  rights. 

For  the  sake  of  argument,  let  us  go  along  with  the 
view  of  the  Tax  Court  that  the  inclusion  of  the  mineral 
rights  in  the  conveyance  of  Henning  Tract  **had  no  busi- 
ness purpose"  (opinion,  T.  p.  38)  because  it  was  unneces- 
sary to  the  consummation  of  the  bank  loan. 

But  even  that  assum])tion — an  unwarranted  one — does 
not  authorize  the  conclusion  that  there  was  in  the  mind 
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of  WeyPs  executives  a  present  aiui  existing  intent  to 
evade  taxes  by  taking  back  the  mineral  riglits  in  Henning 
Tract  and  selling  them  to  Standard  Oil. 

To  be  sure,  the  case  would  be  different  if  in  June, 
194(j,  Standard  had  made  an  acceptable  offer  for  the 
rights  and  in  preparation  for  the  sale  Weyl  had  conveyed 
Henning  Tract  to  McDonald,  Ltd.  and  then  McDonald, 
Ltd.  had  promptly  returned  the  rights  to  Weyl  in  the 
form  of  a  dividend. 

In  that  event,  the  case  at  bar  would  be  comparable  in 
some  respects  to  C.  I.  R.  v.  Transport  Trading  S  Ter- 
minal Corporation,  176  F.2d  (C.A.2d)  570,  hereafter 
to  be  analyzed. 

But  here  there  w^as  not  the  slightest  suggestion  that 
at  the  time  the  financing  problems  were  solved  Standard 
Oil  was  willing  to  pay  an  acceptable  price.  The  only 
offer — in  November,  1945 — was  $500,000.  The  evidence 
demonstrates  that  no  one  could  reasonably  have  ex- 
pected that  a  sale  would  be  made.  On  the  contrary,  every 
indication  pointed  to  the  hopelessness  of  a  deal.  How 
far  apart  the  i)arties  were  at  that  time  is  shown  by  the 
fact  that  the  eventual  price  was  thirty  percent  higher. 
In  June  1946  the  prospect  was  not  one  of  sale  but  of 
controversy  as  to  the  ratable  share  of  Henning  Tract 
and  McDonald  Tract  in  the  production  of  the  gas  field. 
And  from  that  point  on  the  situation  deteriorated  until 
in  December,  1946,  a  lawsuit  a])peared  imminent.^ 


3In  its  findinjjs  (T.  p.  27)  tbo  Tax  rourt  states  tliat  ''TIkto 
appeared  to  be  two  possible  solutions"  of  the  eontrovcrsy :  suit  or 
sale.  The  Court  overlooks  the  possibility  of  avoiding?  liti«j:atioii  by 
settlement  of  the  dispute.  This  was  never  fully  explored  by  the 
disputants  because  the  sale  made  it  unnecessary^  to  do  so. 
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Hence,  there  is  no  ba^sis  for  the  Tax  Court's  conclusion 
that  the  June  1946  transaction  was  a  setting  of  the  stage 
for  a  dividend  in  kind  by  McDonald,  Ltd.  to  be  followed 
by  a  sale  of  the  rights  to  Standard  Oil  Co. 

The  Tax  Court's  conclusion  of  tax  evasion  cannot  find 
any  support  in  the  finding  that  *' Standard's  offer  to  pur- 
chase the  gas  rights  for  $500,000  in  November  of  1945 
was  an  effort  to  solve  the  problem  (the  differences  be- 
tween Standard  and  Weyl)  in  tliat  manner".  It  makes 
no  difference  why  Standard  was  ^vdlling  to  buy,  rather 
than  pay  royalties.  The  significant  fact  is  that  as  of  June 
1946  Standard's  conception  as  to  the  value  of  the  rights 
was  so  low  as  to  demonstrate  the  utter  impossibility  of 
a  sale. 

The  Tax  Court  states  the  position  of  the  Commis- 
sioner— which  the  decision  approves — as  f ollow^s : 

The  Commissioner  argues  that  the  transfer  of  the 
mineral  rights  to  the  subsidiary  was  not  bona  fide, 
that  no  business  purpose  was  served  or  intended  by 
such  transfer,  that  the  possible  sale  to  Standard 
Oil  was  contemplated  from  the  beginning,  and  that 
the  round-trip  of  these  rights  from  parent  to  sub- 
sidiary and  back  to  parent  again  was  engineered  for 
the  purpose  of  attempting  to  obtain  a  stepped-uj) 
basis. 

(T.  pp.  34-35.) 

The  answer  is  twofold:  first,  in  June  1946  there  was 
no  ^'possible  sale";  and  second,  even  if  Weyl  had  in  mind 
that  at  some  point  of  time  in  the  indefinite  future  the 
])arties  might   agree   on   a   price,   this   was   too   nebulous 
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to  provide  a  basis  for  convicting-   Weyl   of  a  iraudulcnt 
sclienie  to  avoid  taxation. 

What  the  evidence  shows— and  all  that  it  shows — 
is  that  Weyl  was  interested  in  selling  the  rights  to  Stand- 
ard; and  that  Schroeder's  offer  in  November  1945 
of  $500,000  was  so  low  as  to  indicate  the  impossibility  of 
a  sale.  Tliat  was  the  situation  in  June  194G  at  the  time 
of  the  conveyance  of  Henning  Tract  to  McDonald,  Ltd. 

In  July  1946  Weyl  offered  to  sell  for  $820,000.  This 
was  rejected.  The  Tax  Court  attaches  "great  impor- 
tance" to  this  offer,  (footnote  2,  T.  p.  39.)  The  Tax  Court 
says: 

The  affirmative  step  thus  taken  by  petitioner  within 
so  short  a  period  is  highly  persuasive  that  the  trans- 
fer was  made  with,  a  view  towards  attempting  to 
bring  about  a  sale  thereafter. 

(id.) 

The  answer  is  that  there  is  no  logical  connection  be- 
tween the  offer  to  sell  and  the  prior  conveyance.  The 
making  of  the  offer  cannot  provide  any  basis  for  deter- 
mining the  purpose  of  the  prior  conveyance.  All  that  the 
offer  shows  is  a  w^illingness  to  sell.  To  be  sure,  if  a  deal 
had  been  arranged  in  June  194G,  or  if  Weyl  and  Standard 
were  in  an  area  of  agreement  as  to  price,  it  might  be  in- 
ferred that  the  ensuing  transactions  were  part  of  a 
scheme  to  evade  taxes.  But  a  willingness  or  even  a  desire 
to  sell  is  not  enough  to  convert  a  legitimate  and  essen- 
tial loan  transaction  into  a  tax  fraud.'* 


•^The  footnote  above  mentioned  (T.  p.  .30)  charges  mendaeity  in 
the  protest  beeaiiso  it  referred  to  the  approach  by  Pacific  Oil  Com- 
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The  foregoing  analysis  of  the  evidence  should  demon- 
strate that  there  is  nothing  in  the  record  on  which  to 
base  an  inference  of  a  tax  fraud  and  that  petitioner  has 
been  unjustly  convicted  of  this  charge. 

pany  with  an  offer  to  huy.  The  Tax  Court  disputes  this,  saying? 
that  "it  was  petitioner's  president  who  approached  Standard." 

But  the  Tax  Court  has  misinterpreted  the  protest — possihly  not 
without  reason  ])ecause  it  was  not  a  model  of  clarity  and  apparently 
the  product  of  an  unskilled  craftsman. 

The  conversation  to  which  the  protest  referred  was  not  the  one 
initiated  by  Weyl's  president  in  July  1946.  The  Pacific  Oil  Co. 
was  not  in  the  i)icture  at  that  time.  It  first  appeared  in  Decem- 
])er  1946  when  a  reopening  of  negotiations  led  to  an  agreement  as 
to  price.  That  was  the  ''approach"  to  which  the  protest  sought  to 
refer.  According  to  John  Zuckerman's  testimony,  the  overture  on 
that  occasion  came  from  Schroeder  (T.  p.  89).  At  all  events, 
there  is  no  basis  for  charging  the  petitioner  with  false  represen- 
tation. 

The  Tax  Court  also  condemns  the  protest  because  "the  initiative 
at  this  time  did  not  come  from  Standard  or  its  subsidiary,  Pacific 
Oil  Co."  (footnote,  T.  p.  39).  The  catch  inheres  in  the  words  ''at 
this  time".  It  was  established  beyond  question  that  the  initiative 
had  originallv  come  from  Standard  in  November  1945  (findings, 
T.  p.  29). 

The  "approach"  by  "petitioner's  president"  to  which  the  Tax 
Court  refers  came  later — in  July  1946.  As  to  the  conversation  in 
December,  1946,  the  witnesses  are  not  in  accord  as  to  which  of  the 
two  first  mentioned  a  sale.  As  we  have  seen,  John  Zuckerman 
says  it  was  Schroeder.  Schroeder 's  version  differs.  (T.  p.  157.) 
But  the  difference  is  immaterial.  The  Tax  Court's  charge  of 
falsity  is  not  based  on  this  incident ;  and  furthermore,  the  peti- 
tioner was  entitled  to  present  in  its  protest  the  recollection  of  its 
officers.  The  description  of  Pacific  Oil  Co.  as  a  third  party  is  not 
open  to  criticism.  The  other  two  parties  w^ere  Weyl  and  Mc- 
Donald, Ltd. 

The  author  of  the  protest  could  have  had  no  incentive  to  attempt 
to  deceive  the  Commissioner  into  the  belief  that  the  offer  in  De- 
cember 1946  was  the  first  occasion  on  which  a  sale  had  been  men- 
tioned. The  Commissioner  would  not  be  so  naive  as  to  accejit  the 
contents  of  the  protest  without  investigation.  And  when  the  case 
came  to  trial  the  petitioner's  witnesses  were  the  first  to  provide  tes- 
timony as  to  the  ]irevious  conversations. 

We  respectfully  submit  that  the  Tax  Court's  chni'acterization  of 
the  i)rotest  is  unjustified.  But  certainly  it  would  be  unjust  to 
l)ermit  this  circumstance  to  ])e  used  as  a  means  of  developing 
prejudice  against  the  i)etitioner  or  of  indicating  a  disposition  on 
its  part  to  commit  fraud. 
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There  is  still  an  additional  i'allacy  in  the  Tax  Court's 
theory.  To  make  a  case  of  tax  evasion,  the  findings  must 
justify  the  inference  that  in  June  194()  AVeyl  had  in 
mind  and  planned  the  entire  transaction  from  beginning 
to  end,  including  not  only  the  sale  of  the  rights  to  Stand- 
ard but  also  the  dividend  in  kind  by  McDonald,  Ltd.  as 
the  step  preliminary  to  tlie  sale.  There  is  nothing  in  the 
evidence  or  the  findings  to  authorize  such  an  inference. 
All  that  the  evidence  shows  is  that  when  the  time  arrived 
for  conveyance  to  Standard's  nominee,  McDonald,  Ltd. 
was  confronted  by  the  prospect  of  making  a  payment  of 
$50,000  on  the  principal  of  the  bank  loan,  if  the  transfer 
of  the  Henning  Tract  rights  should  be  made  direct  to 
the  buyer.  The  whole  enterprise  was  on  thin  ice;  this 
$50,000  could  not  be  spared.  The  penalty  could  be  avoided 
by  means  of  a  dividend  in  kind.  There  is  not  a  scintilla 
of  evidence  that  the  idea  of  the  dividend  was  considered 
or  contemplated  prior  to  this  occasion.  The  decision  of 
the  Tax  Court  in  this  respect  represents  mere  specula- 
tion. 

Next  we  come  to  the  implication  in  the  Tax  Court's 
findings  that  Standard  had  prepared  separate  deeds  to 
be  executed  by  Weyl  and  McDonald,  Ltd.,  but  at  the 
direction  of  Weyl's  counsel  a  different  route  was  pur- 
sued,   (findings,  T.  p.  32.) 

If  there  was  evidence  to  that  effect,  it  would  be  im- 
material. If  there  was  any  deviation  from  Schroeder's 
idea  as  to  the  mechanics  of  passing  title,  it  was  the  result 
of  the  interposition  of  the  dividend  in  kind.  Let  us  as- 
sume, for  the  sake  of  argument,  that  Schroeder  was  not 
aware  that  the  dividend  had  been  declared  by  ^IcDonald, 
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Ltd.  and  that  all  the  mineral  rights  on  the  island  had 
been  consolidated  in  Weyl.  Let  us  assume  that  Schroeder 
expected  separate  deeds,  but  thereafter  learned  that  a 
single  conveyance  from  Weyl  would  suffice.  This  aspect 
of  the  matter  cannot  lend  any  support  to  the  conclusion 
of  the  Tax  Court  that  a  tax  evasion  was  planned  in  June 
1946. 

Furthermore,  the  Tax  Courtis  finding  involves  a  gratui- 
tous assumption.  There  is  no  doubt  that  the  Conmiis- 
sioner's  counsel  was  permitted  vigorously  to  cross-ex- 
amine his  own  witness,  Schroeder,  in  an  effort  to  elicit 
testimony  that  separate  deeds  had  been  prepared  by 
Standard's  counsel.  But  time  and  again  Schroeder  testi- 
fied that  he  had  no  recollection  as  to  the  state  of  the  title 
(T.  p.  170)  nor  as  to  any  distinction  between  the  two 
tracts.  (T.  p.  172.)  For  a  third  time  he  reiterated  his 
lack  of  recollection.  (T.  p.  173.)  All  that  he  could  re- 
member was  that  a  form  was  submitted  to  Weyl's  coun- 
sel, that  *Sve  proceeded  then  to  talk  about  putting  cer- 
tain modifications  in  the  leases''  (T.  p.  173);  that  'Hhe 
papers  were  a  grant  with  certain  reservations"  (id.); 
and  that  Weyl's  counsel  ''wanted  to  go  a  slightly  differ- 
ent route,  wanted  to  submit  (his)  own  papers",    (id.) 

Obviously,  it  was  a  matter  of  indifference  to  Schroeder 
what  the  form  of  the  conveyance  was;  all  he  wanted  was 
title  to  the  rights.  (T.  pp.  171,  173.)  It  would  have  been 
more  in  keeping  with  the  rules  of  evidence  to  procure 
from  Schroeder  the  documents  which  Standard's  at- 
torneys had  prepared.  The  subject  was  not  one  which 
could  be  pro])orly  explored  by  oral  testimony.  But  all 
efforts  on  the  part  of  Weyl's  counsel  to  urge  this  point 
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were  summarily  rejected  by  the  learned  trial  judge  who 
even  went  so  far  as  to  charge  Weyl's  attorney  with  "en- 
gaging in  obstructive  tactics",    (p.  IGO.)^ 

Thus,  neither  the  findings  nor  the  evidence  provide  any 
indication  as  to  the  content  of  papers  prepared  by  Stand- 
ard. Hence,  no  significance  should  be  attached  to  the 
Tax  Court's  finding  as  to  a  "different  route'';  the  finding 
has  no  evidentiary  support. 

We  conclude  that  there  is  no  circumstantial  evidence 
to  support  the  Tax  Court's  inference  that  the  convey- 
ance of  Henning  Tract  to  McDonald,  Ltd.  in  June  1946 
was  the  first  step  in  an  existing  program  to  evade  taxes 
by  a  subsequent  dividend  in  kind  of  the  mineral  rights 
and  a  sale  to  Standard  Oil  Co. 

7.  Other  aspects  mentioned  by  the  Tax  Court  provide  no  sup- 
port for  the  inference  that  an  intent  to  evade  taxes  by  re- 
capturing- the  rights  was  present  from  the  beginning. 

The  Tax  Court  made  findings  (T.  pp.  30-31)  as  to  the 

cost  to  Weyl  of  Henning  Tract,  the  increase  of  its  value 

on  Weyl's  books,  the  fact  that  when  Henning  Tract  and 

the  two-thirds  undivided  interest  in  the  surface  rights  of 

McDonald  Tract  were  sold  by  Weyl  to  its  subsidiary  the 

price   fixed   was   the   original   cost   which  was   less   than 

the  current  fair  market  value. 

The  opinion  of  the  Tax  Court  does  not  undertake  to 
show^  how^  these  facts  can  provide  support  for  the  con- 


•'"'When  "Weyl's  attorney  souirlit  to  defend  liis  ooiiduet,  the  learned 
trial  judgre  stated  that  his  remark  had  ])een  magnified  "far  beyond 
its  import"  and  that  "there  was  no  intention  at  all  to  i-eflcet  npon 
you."  (T.  p.  164.) 
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elusion  that  the  transaction  was  sham  from  the  beginning. 
The  trutli  is  that  these  facts  have  no  relevancy  to  the 
issue  and  can  make  no  contribution  to  the  solution  of  the 
controversy. 

At  the  time  of  ac(|uisition  of  Henning  Tract,  it  was 
entered  on  the  books  of  Weyl  at  cost.  As  the  years  passed 
and  the  value  of  the  dollar  diminished,  land  values  ac- 
cordingly increased.  To  reflect  this  an  increment  was 
recorded  on  the  books  in  1913  of  $125  per  acre  and  an- 
other in  1926  of  $50  an  acre. 

But  when  the  time  came  for  conveyance  of  Henning 
Tract  to  the  subsidiary,  there  was  no  reason  to  fix  a 
price  in  excess  of  cost.  To  have  done  so  would  have  vio- 
lated proper  accounting  practice  which  dictates  that  no 
profit  or  loss  should  be  taken  on  conveyance  of  property 
by  a  parent  to  a  subsidiary. 

In  ''Advanced  Accounting''  by  E.  I.  Fjeld  and  L.  W. 
Sherritt  (The  Ronald  Press  Company,  1946),  Chapter  9, 
page  213,  it  is  said: 

Unrealized  Profit  in  Fixed  Assets 

If  sales  of  any  type  of  fixed  assets  are  made  by  one 
company  to  any  other  company  in  a  consolidation, 
any  unrealized  profit  should  be  eliminated,  as  witli 
inventories. 

Fixed  Assets  Sold  by  Parent  to  a  Subsidiary 

If  a  ])arent  company  sells  the  assets  to  one  of  its 
subsidiaries,  the  unrealized  profit  will  remain  in  the 
parent  company's  surplus.  Since  no  minority  is  in- 
volved, the  entire  ])rorit  is  unrealized  and  must  be 
eliminated. 


< 
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And  in  ''Advanced  Accounting"  by  Wil])ert  K.  Karren- 
irock  and  Harry  Simons  (Southwestern  Publishing  Com- 
)any,  1949),  at  page  253,  it  is  said: 

Intercompany  Profit  on  Assets  Other  Tlian  Merchan- 
dise 

The  practices  that  are  followed  in  eliminating  inter- 
company profits  on  inventories  are  equally  api)licable 
upon  the  intercompany  sale  of  properties  other  than 
inventories. 

The  obvious  reason  for  this  rule  is  that  if  a  profit  were 
ho\\Ti,  an  artificial  result  would  ensue.  First,  the  seller 
i^ould  show  a  capital  gain;  second,  the  value  on  the  buy- 
r's  books  would  be  increased  so  as  to  permit  a  higher 
ate  of  depreciation.  Both  of  these  consequences  are  un- 
ealistic  in  the  case  of  two  affiliated  corporations. 

In  this  connection  it  should  also  be  noted  that  for  many 
ears  Schedule  D  (Form  1120),  issued  by  the  Internal 
levenue  Service,  has  contained  wdth  respect  to  capital 
:ains  and  losses  the  following  instructions: 

State  with  respect  to  each  item  of  property  reported 
in  Schedule  D  (1)  and  (2) :  (1)  How  property  was 
acquired;  (2)  whether  at  time  of  sale  or  exchange 
(a)  purchaser  owned  directly  or  indirectly  more  than 
50  percent  in  value  of  your  outstanding  stock,  (b) 
where  purchaser  was  a  corporation,  more  than  50  per- 
cent in  value  of  its  capital  stock  and  50  percent  in 
value  of  your  capital  stock  w^as  owned  directly  or 
indirectly  by  or  for  the  same  individual  or  his  fam- 
ily, and  (c)  where  purchaser  was  a  corporation, 
whether  more  than  50  percent  in  value  of  its  capital 
stock  was  owned  directly  or  indirectly  by  you." 


^The  fore^oinp:  citations  were  i)rt'sentod  in  i)etitioner  s  brief  in 
he  Tax  Court,  but  are  not  mentioned  in  the  opinion. 
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The  purpose  of  eliciting  this  information  is  to  afford 
the  Commissioner  an  opportunity  to  investigate  transfers 
between  the  parent  and  a  subsidiary. 

If  it  were  mandatory  or  even  permissible  for  a  parent 
company  to  sell  an  appreciated  asset  to  its  subsidiary  at 
more  than  cost,  then  it  would  likewise  be  permissible  to 
sell  a  depreciated  asset  at  less  than  cost.  This  would 
enable  the  parent  to  take  a  loss  which  could  prove  advan- 
tageous for  tax  purposes.  It  is  certain  that  the  Treasury 
Department  would  be  the  first  to  challenge  such  a  trans- 
action. 

Hence,  if  any  implication  is  intended  by  the  Tax  Court 
that  the  price  at  which  the  assets  were  sold  to  the  sub- 
sidiary is  evidence  of  bad  faith,  such  implication  must  be 
rejected.  The  transfer  at  cost  was  eminently  proper.  In 
the  hands  of  McDonald,  Ltd.  the  original  cost  base  of 
Henning  Tract  was  preserved.  This  fact  cannot  provide 
support  for  the  inference  of  an  intent  on  the  part  of  Weyl 
to  re-vest  itself  with  the  title  to  Henning  Tract  or  the 
surface  or  mineral  rights  therein. 

This  brings  us  to  the  dividend  in  kind  declared  in  De- 
cember, 1946,  by  McDonald,  Ltd.  to  the  parent  company. 
Assuming  any  doubt  as  to  the  genuine  business  purpose 
of  the  dividend,  this  would  be  the  first  transaction  open 
to  criticism.  But — as  we  shall  now  demonstrate — it  can 
provide  no  basis  for  challenging  the  good  faith  of  the 
conveyance  of  Henning  Tract  in  June,  1946. 
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8.  The  business  purpose  of  the  dividend  in  kind  in  December, 
1946,  was  clearly  established.  However,  even  if  the  dividend 
were  open  to  question,  this  would  not  supply  a  basis  for  the 
conclusion  of  the  Tax  Court  that  the  intent  to  recapture  the 
Henning-  Tract  mineral  rights  existed  in  June  when  Kenning 
Tract  was  conveyed  to  McDonald,  Ltd. 

In  a  previous  section  we  have  summarized  the  condi- 
tions which  prevailed  when  the  time  arrived  for  convey- 
ance of  the  rights  to  Pacific  Oil  Co.  Henning  Tract  was 
owned  by  the  subsidiary — McDonald,  Ltd.  A  conveyance 
of  the  Henning  Tract  mineral  rights  direct  to  Pacific 
would  have  entailed  the  expenditure  of  $50,000  of  essential 
capital  by  way  of  payment  on  account  of  the  principal 
indebtedness  to  the  bank.  This  was  established  without 
conflict  by  documents  in  evidence  and  summarized  in  the 
findings.  No  question  could  be  raised  as  to  the  integrity 
of  this  dilemma.  The  opinion  of  the  Tax  Court  does  not 
undertake  to  dispute  it  or  even  discuss  it. 

The  Tax  Court  has  ruled  that  the  *' intermediate  steps 
were  lacking  in  bona  fides,  and  must  be  ignored''.  (T. 
p.  40.)  The  dividend  in  kind  was  one  of  the  intermediate 
steps.   It  was  dictated  by  business  necessity. 

But  even  if  the  business  purpose  of  the  dividend  could 
be  disregarded,  the  only  inference  that  could  be  drawn  is 
that  on  this  occasion  the  idea  of  tax  savings  first  came 
into  being.  But  even  on  this  assumption  the  trans- 
action could  not  be  used  as  a  ground  to  (juestion  the 
bona  fides  of  the  conveyance  of  Henning  Tract  made 
six  months  before  on  June  27,  1946. 

If  the  dividend  can  bo  ignoi'od  as  a  tax  evasion  and 
the   transfer  in  December,  194G,   of  the  Henning  Tract 
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rights  must  be  deemed  to  have  been  made  directly  by 
McDonald,  Ltd.  to  Pacific  Oil  Company,  the  result  would 
be  that  McDonald,  Ltd.  would  be  subject  to  tax  on  capital 
gain. 

This  is  what  occurred  in  C  7.  R.  v.  Transport  Trading 
&  Terminal  Corporation,  176  F.2d  570  (C.A.2d).  There 
American-Hawaiian  SS  Co.  sold  to  its  subsidiary,  Trans- 
port Trading  &  Terminal  Corporation,  certain  securities. 
The  sale  was  made  in  1937  and  a  capital  loss  of  $480,000 
was  reported  by  the  parent  company  and  allowed  for  tax 
purposes. 

In  1940  by  reason  of  the  war  in  Europe  the  securities 
had  again  attained  their  previous  value.  A  purchaser  was 
available.  But  instead  of  making  a  direct  sale,  the  sub- 
sidiary declared  a  dividend  in  kind  to  its  parent  com- 
pany, which  thereupon  made  the  sale  for  nearly  $600,000. 

There  was  no  legitimate  reason  for  the  dividend.  It  was 
obviously  an  intermediate  step  adopted  for  the  sole  pur- 
pose of  escaping  taxation.  The  Commissioner  so  held  and 
was  affirmed  by  the  Circuit  Court. 

But  the  tax  was  levied  on  the  subsidiary — not  the  par- 
ent. Therefore,  assuming  that  the  case  at  bar  could  be 
controlled  by  the  Transport  decision,  it  would  follow  that 
McDonald,  Ltd.  sold  the  Henning  Tract  gas  rights  to 
Pacific  Oil  Company  with  the  result  that  it  earned  a  capi- 
tal gain  and  was  subject  to  a  tax  thereon.  Obviously, 
there  would  be  no  basis  for  taxing  Weyl-Zuckerman  &  Co. 

The  Transport  Trading  Corporation  case  is  not  author- 
itv  for  the  decision  of  the  Tax  Court  in  the  case  at  bar. 
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Aside  from  the  factual  difference  resulting  from  the  busi- 
ness necessity  of  the  dividend  by  McDonald,  Ltd. — if  the 
Transport  case  possesses  any  relevancy,  it  demonstrates 
that  the  Commissioner  has  taxed  the  wrong  company  here. 
His  error  cannot  be  rectified  by  means  of  such  speculative 
considerations  as  those  adopted  by  the  Tax  Court. 

9.  The  production  by  Weyl  of  evidence  of  the  circumstances  of 
the  conveyance  eliminated  from  the  case  the  presumption  in 
favor  of  the  Commissioner's  action. 

The  Tax  Court  quotes  from  the  reply  brief  of  petitioner 
the  following  statement: 

In  order  successfully  to  attack  the  conveyance  of 
Henning  Tract  as  to  mineral  rights,  the  Commis- 
sioner must  show  that  they  were  included  with  the 
intent  to  pull  them  back  again  into  the  petitioner  for 
purposes  of  ultimate  disposition. 
(T.  pp.  35-36.) 

The  Tax  Court  states  that  in  making  the  foregoing 
comment  *^ petitioner's  counsel  completely  misconceives 
the  burden  of  proof,  and  the  Tax  Court  declares: 

The  burden  is  not  upon  the  Commissioner.    The  bur- 
den is  upon  the  petitioner  to  overcome  the  correctness 
of  the  Conmiissioner's  determination. 
(T.  p.  36.) 

But  the  Tax  Court  fails  to  give  any  consideration  to  the 
context  in  the  reply  brief  or  to  the  principle  that  the 
production  by  the  taxpayer  of  evidence  material  to  the 
transaction  deprives  the  Commissioner  of  the  benefit  of 
the  presumption. 
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That  is  the  situation  at  bar.  That,  likewise,  was  the 
subject  of  the  comment  in  the  brief.  The  evidence  estab- 
lished that  Weyl  had  conveyed  Henning  Tract  to  McDon- 
ald, Ltd.  as  a  part  of  a  transaction  having  a  definite 
business  objective.  The  question  then  arising  was  whether 
there  was  a  present  intent  to  take  back  the  mineral  rights, 
so  as  to  evade  taxes.  It  was  not  the  obligation  of  the 
taxpayer  to  prove  the  negative  side  of  this  issue.  It  was 
the  Commissioner  who  contended  that  the  evasion  was 
planned  from  the  beginning.  He  had  the  affirmative  side 
of  the  issue.  Hence,  it  was  his  duty  to  go  forward  with 
the  evidence  in  order  to  supply  proof  of  this  essential 
factor.  As  the  result  of  the  production  by  Weyl  of  ma- 
terial evidence,  the  presumption  in  favor  of  the  Com- 
missioner which  was  available  at  the  outset  of  the  trial 
had  disappeared  from  the  case. 

In  Hemphill  Schools  Inc.  v,  C.  I.  R.,  137  F.2d  961 
(C.C.A.9th),  the  question  was  whether  the  profits  of  the 
taxpayer  were  permitted  to  accumulate  beyond  the  reason- 
able needs  of  its  business.  The  Commissioner  held  that 
the  profits  were  so  accumulated.  On  that  ground  he  im- 
posed a  surtax  under  section  102  of  the  Kevenue  Code.' 


"^102.  There  shall  be  levied,  collected,  and  paid  for  each  taxable 
year  upon  the  adjusted  net  income  of  every  corporation  ...  if  such 
corporation,  however  created  or  orp:anized,  is  formed  or  availed  of 
for  the  ])urpose  of  preventin<2:  the  imposition  of  the  surtax  upon  its 
shareholders  or  the  shareholders  of  any  other  corporation,  through 
the  medium  of  permittin":  ^ains  and  profits  to  accumulate  instead 
of  beino:  divided  or  distributed,  a  surtax  .  .  .  The  fact  that  any 
corporation  is  a  mere  holding?  or  investment  company,  or  that  the 
^ains  or  profits  are  ])ermittod  to  accumulate  beyond  the  reasonable 
needs  of  the  business,  shall  be  i)rinui  facie  evidence  of  a  purpose  to 
avoid  surtax. 
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The  Board  of  Tax  Appeals  affirmed  the  determination  of 
the  deficiency.    The  decision  of  the  Board  is  described  in 
the  opinion  of  the  Court  of  Appeals  as  follows : 
&-     The  Board's  holding  that  petitioner  was  availed  of 
for  the  purpose  of  preventing  the  imposition  of  the 
surtax  upon  its  shareholders  through  the  medium  of 
permitting  gains  and  profits  to  accumulate  instead  of 
being  divided  or  distributed  appears   to   have   been 
based  on  respondent's    (Commisvsioner's)    determina- 
tion that  petitioner's  gains  and  profits  were  permitted 
to   accumulate   beyond   the   reasonable   needs   of   its 
business. 
§  (p.  963.) 

But  the  taxpayer  had  produced  evidence  tending  to 
show  that  its  profits  were  not  accumulated  beyond  the 
reasonable  needs  of  the  business.  For  this  reason  the 
Court  of  Appeals  held  that  the  presumption  available  to 
the  Commissioner  at  the  outset  had  disappeared  and  could 
not  be  weighed  against  the  taxpayer's  evidence.  The 
Court  of  Appeals  also  held  that  the  Board  could  not  base 
its  decision  against  the  taxpayer  on  the  ground  that  the 
taxpayer's  evidence  did  not  overcome  the  presumption. 
Accordingly,  the  Board's  decision  was  reversed. 

The  Court  of  Appeals — after  stating  that  the  Board's 
ruling  was  based  on  the  Commissioner's  determination  as 
to  the  unreasonable  accumulation  of  profits — proceeded  to 
hold: 

Whether  that  determination  was  correct  or  incorrect 
was  the  principal,  if  not  the  sole,  issue  in  the  case. 
The  burden  of  proving  it  incorrect  rested  on  peti- 
tioner.   Thus,  if  no  evidence  had  been  produced,  the 
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Board  would  have  had  to  accept  the  determination; 
for,  until  evidence  was  produced,  the  determination 
was  presumed  to  be  correct. 

Evidence  ivas  produced.  (Emphasis  quoted.)  Some  of 
the  evidence  ])roduced  by  petitioner  tended  to  prove 
that  its  plains  and  profits  were  not  permitted  to  ac- 
cunmhite  beyond  the  reasonable  needs  of  its  business. 
Evidence  having  been  so  produced,  the  presumption 
ceased,  and  thenceforth  the  issue  depended  ^Svholly 
upon  the  evidence/'  It  thus  became  the  duty  of  the 
Board  to  find  from  the  evidence,  and  from  it  alone, 
whether  petitioner's  gains  and  profits  were  permitted 
to  accunmlate  beyond  the  reasonable  needs  of  its 
business.  No  such  finding  was  made.  Instead,  the 
Board,  treated  the  presumption  (which  no  longer 
existed)  as  if  it  were  evidence,  weighed  it  against 
petitioner's  evidence  and  concluded  that  petitioner's 
evidence  did  not  *' overcome"  it. 
(pp.  963-964.) 

The  decision  of  the  Court  of  Appeals  was  as  follow^s: 
Decision  vacated  and  case  remanded,  with  directions 
to  (1)  find  from  the  evidence,  and  from  it  alone, 
whether  petitioner's  gains  and  profits  were  permitted 
to  accumulate  beyond  the  reasonable  needs  of  its 
business,  such  finding  to  be  in  addition  to  those  here- 
tofore made,  and  (2)  thereupon  enter  such  decision 
as  may  be  proper, 
(p.  964.) 

In  Crude  Oil  Corporation  of  America  v.  C.  I.  R.,  161 
F.2d  809  (CCA. 10th)  the  question  was  whether  the  tax- 
payer had  in  seasonable  time  mailed  to  the  Collector  its 


43 


election   to   declare   a   value   for   its   capitai   stock    under 
section  1202  of  the  Revenue  Code. 

The  Commissioner  ruled  against  the  taxpayer.  His  de- 
termination was  affirmed  by  the  Tax  Court. 

Both  sides  had  produced  evidence  at  the  trial  in  the 
Tax  Court.  It  is  set  forth  in  the  opinion  of  the  Court  of 
Appeals  as  follows: 

The  evidence  in  behalf  of  the  petitioner  established 
that  the  requisite  return  and  election  were  enclosed 
in  an  envelope,  properly  addressed  to  the  Collector's 
office  at  Oklahoma  City,  Oklahoma,  with  proper  post- 
age duly  affixed  thereto,  and  deposited  in  the  United 
States  mail  at  Tulsa,  Oklahoma,  in  time  to  have  been 
received  by  the  Collector,  in  the  ordinary  course  of 
mail,  within  the  statutory  filing  period.  The  Com- 
missioner introduced  evidence  as  to  the  careful 
method  of  handling  mail  received  by  the  Collector's 
office  in  Oklahoma  City,  from  w^hich  it  could  have 
been  inferred  that  the  return  and  election  were  not 
received  through  the  mail  by  the  Collector's  office, 
(p.  810.) 

The  Tax  Court  failed  to  make  any  finding  as  to  the 
filing  of  the  return  within  the  statutory  period.  ^*It  merely 
held  that  the  presumption  of  delivery  was  insufficient  to 
overcome  the  presumption  of  correctness  of  the  Conunis- 
sioner's  determination".  (161  F.2d  810.)  Hence,  the 
Tax  Court  gave  effect  to  the  presumption  notwithstand- 
ing the  production  of  evidence  by  the  taxpayer.  This  was 
held  error  and  the  cause  was  reversed.  The  Court  of 
Appeals  said: 

We  think  the  Tax  Court  fell  into  an  error  of  law. 

The  presumption  of  the  correctness  of  the  Commis- 


44 


sioner's  finding  is  one  of  law.    It  is  not  an  inference 
of  fact.   U  disappears  when  evidence,  sufficient  to  sus- 
tain a  contrary  finding,  has  been  introduced. 
•  •••••• 

Proof  of  due  mailing  is  i)rinia  facie  evidence  of  re- 
ceipt. 

It  follows  that  the  proof  of  regular  mailing,  in  time 
to  reach  the  Collector,  in  due  course  of  mail,  within 
the  statutory  filing  period,  was  sufficient  to  support 
a  finding  that  the  return  w^as  timely  filed;  that  the 
presumption  of  correctness  attached  to  the  Commis- 
sioner's finding  vanished;  and  that  the  issue  w^as  for 
decision  wholly  on  the  evidence. 

The  cause  is  reversed  with  instructions  to  the  Tax 
Court  to  determine  the  issue  of  fact  and  to  give  no 
weight  to  the  presumption  of  correctness  of  the  Com- 
missioner's findings, 
(pp.  810-811.) 

These  decisions  control  the  case  at  bar.  As  the  result 
of  the  production  by  petitioner  of  evidence  as  to  the  cir- 
cumstances of  the  deed  to  McDonald,  Ltd.  the  presumption 
of  correctness  of  the  Commissioner's  determination  was 
eliminated  from  the  case.  Thereupon  it  became  necessary 
to  determine  the  issue  of  intent  and  bad  faith  on  the  basis 
of  the  evidence.  The  Commissioner  had  the  affirmative  of 
the  issue.  In  the  absence  of  evidence  of  Weyl's  intent  to 
recapture  the  rights,  the  Commissioner  could  not  prevail. 

That  was  the  point  of  the  comment  in  petitioner's  brief. 
The  brief  was  not  referring  to  the  situation  at  the  outset 
of  the  trial.  It  did  refer  to  the  situation  at  the  conclu- 
sion of  the  evidence.  The  statement  in  the  brief  was 
correct.   The  Tax  Court's  criticism  was  not  justified. 
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An  interestini;-  and  pertinent  discussion  of  the  subject 
of  burden  of  proof  is  found  in  29  Taxes  (The  Tax 
Magazine)  221,  by  Mark  Marcosson,  C.  P.  A.  He  also 
brings  up  another  point  as  to  the  effect  of  section  1112 
of  the  Revenue  Code  which  provides: 

In  any  proceeding  involving  the  issue  whether  the 
petitioner  has  been  guilty  of  fraud  with  intent  to 
evade  tax,  the  burden  of  proof  in  respect  of  such 
issue  shall  be  upon  the  Commissioner. 

Marcosson  comments  as  follows : 
An  interesting  situation  arises  when  the  presumption 
in  favor  of  the  correctness  of  the  Commissioner's 
determination  runs  head  on  into  other  legal  presump- 
tions .  .  .  Where  fraud  is  asserted,  the  burden  of 
proof  is  on  the  Commissioner  by  express  provision 
of  the  Code  (Section  1112).  This  burden  is  only  as 
to  the  issue  of  fraud,  and  the  presmuption  of  cor- 
rectness still  applies  to  the  asserted  tax  on  which  the 
penalty  is  based. 

In  the  case  at  bar,  the  Commissioner  charged  and  the 
Tax  Court  found  petitioner  guilty  of  bad  faith  (T.  pp.  24, 
34,  36,  38,  40)  which  is  the  equivalent  of  fraud. 

Hence,  each  presumption  cancelled  out  the  other  and 
neither  was  available. 

The  Tax  Court's  erroneous  concept  as  to  the  presump- 
tion is  inherent  in  its  approach  to  the  issue  and  has 
undoubtedly  contributed  to  its  erroneous  determination  of 
the  cause. 
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10.     Conclusion. 

AVe  respectfully  conclude  that  the  decision  of  the  Tax 
Court  should  be  reversed. 

Dated,  December  5, 1955. 

Respectfully  submitted, 
David  Livingston, 

Attorney  for  Petitioner, 


No.  1 1785 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Weyl-Zuckekman  &  Company^  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


')N  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF   FOR  THE    RESPONDENT 


H.   BRIAN   HOLLAND. 

Assistant  Attorney  General. 

ROBERT   N.   ANDERSON. 
GEORGE   F.    LYNCH, 
Attorneys,  Department  of  Justice, 


INDEX 

Pa«:e 

Opinion  below    1 

Jurisdiction     1 

Question   presented    2 

StatenuMit     3 

Sunnnary  of  argument   10 

Argument : 

The  Tax  Court  was  correct  in  holding  that  the  transfer  of  the 
mineral  rights  in  the  Ilenning  Tract  from  taxpayer  to  its 
wholly  owned  subsidiary  and  l)ack  again  to  it  was  lacking  in 
bo7ia  fides  and  did  not  result  in  any  stepped-up  basis 12 

Conclusion     27 


CITATIONS 
Cases : 

Bank  of  America  National  Trust  &  Savings  Assn.  v.  Commis- 
sioner, 15  T.C.  544,  affirmed  per  curiam,  193  F.  2d  178 23 

Buck  V.  Commissioner,  83  F.  2d  786 16 

Commissioner  v.  Court  Holding  Co.,  324  U.S.  331 15 

Commissioner  v.   Transport   Trad,  d'  Term.   Corp.,  176  F.  2d 
570,  affirmed  per  curiam,  338  U.S.  955,  rehearing  denied,  339 

U.S.  916    25 

Gillette's  Estate  v.  Commissioner,  182  F.  2d  1010 15 

Grace  Bros.  v.  Commissioner,  173  F.  2d  170 15 

Gregory  v.  Helvering,  293  U.S.  465 15 

Griffiths  v.  Commissioner,  308  U.S.  355 15 

Higgins  v.  Smith,  308  U.S.  473 15 

San  Joaquin  Brick  Co.  v.  Commissioner,  130  F.  2d  220 16 

United  States  v.  Gypsum  Co.,  333  U.S.  364,  rehearing  denied, 

333  U.S.  869  ...^ 15 

Welch  V.  Helvering,  290  U.S.  Ill 16 

Statute: 

Internal  Revenue  Code  of  1939: 

Sec.  26  (26  U.S.C.  1952  cd..  Sec.  26)                     2 

Sec.  Ill  (20  U.S.C.  1952  ed..  Sec.  Ill ) 3 

Sec.  112  (26  U.S.C.  1952  ed..  Sec.  112) 3 

Sec.  113  (26  U.S.C.  1952  ed..  Sec.  113) 15 

Sec.  1112  (20  U.S.C.  1952  ed.,  Sec.  1112) 

Mi.scellaneous: 

Federal  Rules  of  Civil  Procedure,  Rule  52  15 

(I) 


In  the  United  Slates  Court  of  Appeals 
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No.  14785 
Weyl-Zuckerman  &  Company,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF    FOR   the    RESPONDENT 


OPINION    BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court  (R. 
24-40)  are  reported  at  23  T.C.  841. 

JURISDICTION 

The  petition  for  review  involves  a  deficiency  in  cor- 
porate income  taxes  for  the  taxable  year  1947  in  the 
amount  of  $66,082.54.  (R.  41.)  A  notice  of  deficiency 
was  mailed  to  taxpayer  on  May  22, 1952.  (R.  9.)  Tax- 
payer filed  a  petition  for  redetermination  with  the  Tax 
Court  on  August  18,  1952  (R.  3),  under  the  provisions 
of  Section  272  of  the  Internal  Revenue  Code  of  1939. 
Tlie  decision  of  the  Tax  Court  was  entered  on  February 
15,  1955.     (R.  4,  40-41.)     This  case  is  brought  to  this 

(1) 


rouri  1)\  a  petition  for  review  tiled  ^lay  11,  VXh).  (  H. 
4,  41-41.)  The  Jurisdietioii  of  this  Court  is  invoked 
under  the  provisions  of  Section  7482  of  the  Internal 
l\e\'eniie  (  'ode  of  1954. 

QUESTION    PRESENTED 

Whether  the  Tax  Court  was  correct  in  holding  that 
in  tlie  (•oin])utation  of  a  long-term  capital  gain  upon 
the  sale  hy  taxi)ayer  in  1947  of  the  gas  rights  (which 
had  no  cost  l)asis  to  it)  underlying  a  tract  of  land 
(known  as  the  llenning  Tract),  the  Commissioner  prop- 
erly excluded  as  cost  basis  the  dividend  in  kind  of  those 
rights  supposedly  received  by  it  from  its  wholly  owned 
subsidiary  at  an  asserted  fair  market  value  of  $230,000, 
on  the  ground  that  the  transfer  of  those  rights  to  the 
sulisidiary  in  June,  1946,  and  their  re-transfer  to  tax- 
payer in  December,  1946,  were  without  business  pur- 
pose, were  lacking  in  bona  fides  and  did  not  result  in  any 
stepped-up  basis. 

STATUTE    INVOLVED 

Internal  Revenue  Code  of  1939: 

Sec.  111.  DETKR^rixATioN  of  A:MorxT  of,  and  Rec- 
ognition OF,  Gain  or  Loss. 

(i\)  ('()))i])iii(iii()}i  of  Gain  or  Loss, — The  gain 
f  I'om  tlie  sale  or  other  disposition  of  property  shall 
])('  tlie  excess  of  the  amount  realized  therefrom 
over  the  adjusted  basis  provided  in  section  113(b) 
for  determining  gain,  and  the  loss  shall  l)e  the 
excess  of  the  adjusted  basis  provided  in  such  sec- 
tion for  determining-  loss  over  the  amount  realized. 


r26  U.S.r.  19r)2  ed..  Sec.  111.) 


Sec".  Jlli.  iiKcoiixniox  oi-  Gain  ok  Loss. 

(a)  Gciicvd!  Jiiilc. —  Upon  the  sale  or  exchango 
ol*  i)ro})orty  llie  entire  amount  of  the  gain  or  loss, 
determined  under  section  111,  shall  be  recognized, 
except  as  hereinafter  provided  in  this  section. 


(26  U.S.C.  1952  ed.,  Sec.  112.) 

Sec.  113.  Adjusted  Basis  fok  Determining  Gain 
OR  Loss. 

(a)  Basis  (readjusted)  of  Propcrtij, — The  ba- 
sis of  property  shall  be  the  cost  of  such  ]n'o]K»rty ; 
except  that — 


(1))  Adjusted  Basis. — The  adjusted  basis  for  de- 
termining the  gain  or  loss  from  the  sale  or  other 
disposition  of  property,  whenever  acquired,  shall 
be  the  basis  determined  under  subsection  (a),  ad- 
justed as  hereinafter  provided. 

*  *  *  *  ^ 

(26  U.S.C.  1952  ed.,  Sec.  113.) 

STATEMENT 

The  Commissioner  of  Internal  Revenue  determined  a 
deficiency  in  the  income  tax  of  taxpayer,  a  (California 
corporation,  for  the  year  1947  in  the  amount  of  $66,- 
082.54  (R.  9.)  That  deficiency  arose  by  virtue  of  the 
fact  that  in  the  determination  of  long-term  capital  gain 
fi'om  the  sale  of  mineral  and  gas  rights  in  1947,  the 
dividend  in  kind — mineral  and  gas  rights — supposedly 
received  hy  taxpayer  on  oi'  about  December  26,  194(), 


from  its  wiiolly-owiiCHl  h^ubsidiarx ,  McDonald  Island 
Farms,  Ltd.,  a  California  (•ori)oration,  hcreinaiter  rc'- 
tVrred  to  as  '^McDonald  Ltd.",  at  an  asserted  fair  mar- 
ket value  of  ><2:U),(I()()  was  excluded  hy  the  (  "onnuissioner 
as  a  part  of  the  eost  ])asis.  (R.  15-18,  3:5.)  The  faets, 
as  found  hy  the  Tax  (^oiirt  (R.  25-33),  giving  rise  to 
that  deiieieney  may  l)e  sununarized  as  follows: 

MeDonald  Ishmd,  loeated  in  the  Delta  Region  of  the 
San  Joaquin  River  in  San  Joaquin  County,  California, 
consists  of  two  tracts  of  land,  llenning  Traet  and  ^Ic- 
Donald  Traet,  both  used  for  farming.  (R.  25.)  The 
history  of  the  acquisition  of  those  tw^o  tracts  by  tax- 
payer and  the  subsequent  sale  of  the  gas  rights  under- 
lying l^oth  is  as  follows: 

The  llenning  Tract  \vas  acquired  by  taxpayer  in  1912 
at  a  cost  of  $338,375.  (R.2().)  Its  value  was  written  uj) 
on  taxpayer's  books,  so  that  in  June  194(),  it  was  carried 
on  the  books  at  a  value  of  $811,750.  However,  the  min- 
eral rights  in  this  tract  had  no  cost  basis  to  taxpayer. 
(R.  30.)  On  November  18,  1935,  taxpayer  leased  the 
mineral  rights  in  the  Henning  Tract  to  Standard  Oil 
Com])any  of  California,  hereinafter  referred  to  as 
^'Standard."  (R.  26.)  On  June  27,  194(),  taxpayer 
conveyed  to  McDonald  Ltd.  the  entire  fee  of  the  Hen- 
ning Tract,  including  the  surface  and  mineral  rights. 
This  was  entered  on  taxpayer's  books  as  a  sale  for 
$338,375  and  a  book  loss  of  $473,375  was  written  off  to 
surplus.  TR.  30.)  The  amounts  entered  on  taxpayer's 
books  as  the  sales  price  of  tli(»  Henning  Tract  ($338,- 
375),  and  as  the  sale  price  for  two-thirds  of  the  ^IcD(Ui- 
ald  Tract  surface  riglits  ($22(),843.22)  hereinafter  d(^•dt 
with,  were  less  than  tlicur  fail'  mai'ket  vahu*  on  Junc^  27, 
194G.    On  Decem1)ei-  21,  194(;,  :\IcDoiiald  declanMl  a  div- 


idciul  ill  kind  ot*  the  mineral  rights  in  that  tract,  and  l)y 
deed  of  the  same  date  (recorded  January  10,  l!i47;, 
conveyed  those  mineral  rights  to  taxpayer.    (H.  '.V2.) 

For  many  years  prior  to  1943,  the  McDonald  Tract 
was  owned  by  McDonald  Ltd.  Prior  to  1931,  neither 
taxpayer  nor  any  of  its  shareholders  had  any  interest  in 
that  concern.  In  1931,  three  members  of  the  Zuckerman 
family  purchased  one-half  of  the  outstanding  shares  of 
McDonald  Ltd.  and  Holly  Sugar  Corporation  (herein- 
after referred  to  as  ''Holly")  purchased  the  reniainiii.i; 
one-half  interest.  Later,  in  1934,  the  Zuckermans  trans- 
ferred their  shares  to  taxpayer.    (R.  2().) 

On  November  18,  1935,  McDonald  Ltd.  leased  tlic 
mineral  rights  in  the  McDonald  Tract  to  Standard. 
(R.  26.) 

On  August  11,  1943,  McDonald  Ltd.  declared  a  divi- 
dend in  kind,  the  subject  of  which  was  a  two-thirds  in- 
terest in  the  surface  rights  of  the  McDonald  Tract. 
Holly  and  taxpayer  each  received  a  one-third  interest. 
^IcDonald  Ltd.  retained  the  remaining  one-third  undi- 
vided interest  in  those  surface  rights  ai:d  also  continued 
to  own  the  mineral  rights  in  that  tract.  This  dividend 
was  occasioned  by  the  fact  that  taxpayer  and  Holly 
disagreed  both  as  to  farming  activities  on  the  McDonald 
Tract  and  also  as  to  fiscal  matters.  Taxpayers  con- 
sented to  the  dividend  on  the  condition  that  Holly  uive 
it  an  option  to  purchase  for  $12(),28().30  the  one-third 
interest  to  be  acquired  by  Holly  as  the  result  of  the 
dividend;  Holly  executed  an  option  agi'ccincnt.  (R. 
26-27). 

Taxpayer  transferred  the  option  to  a  partnership 
comprised  of  its  stockholders  and  em])loyees,  and  on 
December  27,  1944,  the  partnershij)  exercised  the  op- 


tioii  and  rocoivod  from  Jlolly  its  one-third  interest  in 
tlu*  siirlace  rights  of  the  McDonald  Tract.  (K.  27.) 
On  oi"  ai)ont  June  15,  194(),  tax))ayer  i)urchase(l  from 
the  partnei'ship  its  one-third  interest  in  those  surface 
I'i.uiits,  paying'  cash  therefor.  No  deed  was  ever  executed 
for  tliat  transfei".  On  June  27,  1946,  taxpayer  sokl  its 
two-thirds  interest  in  those  surface  riglits  in  the  Mc- 
Donakl  Tract  to  McDonahl  Ltd.,  and  so  entered  the 
sale  on  its  books.  The  conveyance  with  respect  to  one- 
thii'd  of  tlic  surface  rights  was  made  directly  from  the 
])artiici'slii])  to  McDonald  Ltd.  by  deed  executed  on 
June  27, 194().    (R.  30.) 

AVitli  respect  to  the  mineral  rights  in  the  ^IcDonald 
Tract,  Holly,  in  January  1946,  and  again  on  ^larch  8, 
194(),  urged  McDonald  Ltd.  to  declare  a  dividend  in 
kind  thereof.  Taxpayer,  as  the  owner  of  50*^^^  of  the 
shares  of  McDonald  Ltd.,  consented  to  tlie  declaration 
of  the  dividend,  on  the  condition  that  Holly  give  it  an 
option  to  ])uy  its  share  of  the  dividend.  On  March  13, 
1946,  the  dividend  was  declared  and  taxpayer  and 
Holly  each  received  a  oO%  interest  in  the  mineral  rights 
of  the  McDonald  Tract.  At  the  same  time,  Holly  gave 
taxpayei'  an  ()])tion  to  ])urchase  its  507f  interest  in  tlie 
McDonald  Tract  mineral  rights.  On  the  same  day  Holly 
also  sold  to  taxpayer  its  dO%  of  the  capital  stock  of 
McDonald  Ltd.,  and  taxpayer  thereby  became  owner 
of  all  of  tlie  outstanding  stock  of  McDonald  Ltd.  (K. 
27-28.) 

On  June  5, 1946,  taxpayer  exercised  the  o])tion  to  \n\v- 
chase  Holly's  one-hall'  inter(»st  in  tlu^  mineral  I'ights  of 
the  McDonald  I'l-act  and  thereupon  became  tlu^  owncM* 
of  all  tlu^  mineral  rights  in  that  tract  and  had  a  cost 
basis  for  them  of  $238,666.28.     (R.  28.) 


Ill  the  interim,  at  a  ret;iilar  meeting  of  the  board  of 
direetors  of  tax])ayer  on  May  1,  ll)4(),  a  resohition  was 
adopted  autliorizing  its  [)resident  or  vice-president  to 
endorse  a  promissory  note  of  ^IcDonald  Ltd.  payable 
to  the  ]3ank  of  America  in  tlic  amount  of  $720,000  and 
guarantee  payment  thei'eof.  A  promissory  note,  (hited 
:\Iay  20,  1946,  was  executed  by  McDonald  Ltd.  whicli 
provided  for  the  payment  of  $720,000  in  installments 
j)rior  to  May  20,  195().  McDonald  Ltd.  also  executed 
a  deed  of  trust,  dated  May  20,  194(),  ''on  the  i)i*opert\' 
of  the  corporation  commonly  known  as  the  Ilenning 
Tract  and  McDonald  Ti'act  located  on  ]\rcDonald  Island 
*  *  *"  to  secure  payment  of  the  note.  The  deed,  wliicli 
was  acknowledged  on  June  27,  1946,  s])ecifically  ex- 
cepted from  its  provisions  ''all  minei*als,  minei'al  sub- 
stances, mineral  interests,  ores,  oil,  gas,  asphalt uni  and 
other  hydrocarbons  lying  in  or  nnder  tlie  Ilenning  and 
McDonald  Tracts.''    (R.  28-29.) 

In  a  letter  dated  June  15, 194G,  to  the  Bank  of  Amer- 
ica National  Trnst  and  Savings  Association,  McDonald 
Ltd.  applied  for  a  loan  of  $720,000  ''to  be  evidenced  by 
a  promissory  note  dated  May  20, 1946."  (R.  29.)  This 
letter  stated  when  payments  would  be  made ;  that  joay- 
ment  of  the  note  was  to  be  secured  ])y  deed  of  trust,  and 
that  (R.  29-30)  : 

The  nndersigiKHl  hei'e])y  agrees  that  on  or  before 
the  1st  day  of  A])ril  1947,  and  annually  thereafter, 
additional  payments  on  account  of  ])i'inci])al  of 
said  loan  will  be  made  1o  said  r>nnk  in  a  sum  e(|uiv- 
alent  to  the  difference  between  tlic  uiiuimnm  pay- 
ment of  Twenty-Eight  Thousand  Kight  Hundred 
and  00/100  ($28,800.00)  Dollars  as  ])rovided  for 
in  said  note  and  35%  of  the  lu^t  ])i'ofits  of  the  cor- 
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l)()ratioii  for  tlio  prior  fiseal  year;  net  profits  as 
here  used  shall  mean  ])rotits  before  de})recialion, 
but  after  provision  for  Jneonie  Taxes. 

The  lower  left-hand  corner  of  the  letter  contains  the 
notation  in  writing-  ^'Accepted  Julius  Blum,  Vice  Pres. 
I]ank  of  America  N.T.  &  S.A.  Stockton,  Calif."  (K.  :^0.) 
iienning  Tract  and  .McDonald  Tract  were  portions 
of  a  single  gas  field  which  also  included  two  other  prop- 
erties. As  gas  was  withdrawn  from  the  field,  Standard 
(U^teni lined  the  percentage  to  be  allocated  to  each  of  the 
four  properties  and  paid  royalties  on  that  basis.  Dif- 
ferences developed  between  taxpayer  and  Standard  in 
connection  with  the  apportionment  of  the  royalties  and 
the  matter  of  drilling  offset  wells.  There  appeared  to 
be  two  possible  solutions :  the  purchase  of  the  gas  rights 
by  Standard  or  the  institution  of  litigation  to  resolve 
the  differences.  In  an  effort  to  solve  the  problem  with- 
out litigation.  Standard  in  November  of  1945,  made 
an  offer  to  Maurice  Zuckerman,  president  of  taxpayer, 
of  $500,000  for  gas  rights  underlying  both  tracts;  the 
offer  was  regarded  as  too  low  and  was  rejected.  (R. 
27,31.) 

Ill  July  of  1946,  Maurice  Zuckerman  offered  to  sell 
the  gas  I'iglits  in  l)oth  tracts  to  Standard  for  $875,000. 
Later  on  the  same  day,  he  indicated  he  would  be  willing 
to  reduce  the  figure  to  $82(),()()().  Standard  rejected  the 
off(^i-  in  Auo-ust  194().     (R.  31.) 

On  DcccMiihci'  12,  194(),  John  Zuckerman,  then  man- 
a,u'(M*  of  taxpayci"  and  i)resident  and  nianagcM"  of  Mc- 
Donr.Id  Ltd.,  lohl  a  I'epresentative  of  Standard  that 
they  did  n<>t  like  to  sue  and  would  like  to  sell  theii- 
interests  in  the  gas  rights;  a  basis  for  determininu-  a 


5^ales  price  for  the  mineral  I'iulits  in  both  ti-aets  was  dis- 
cussed.   (R.  31-32.) 

On  December  1(),  IDIb,  a  pi'ice  for  the  sale  of  i;-as 
rights  underlying  botii  tlic  Ilenning  and  Ab-Donald 
Tracts  was  agreed  upon  between  representatives  of 
Standard  and  taxpayer,  subject  to  ratification  by  their 
superiors.  However,  prior  to  the  consununation  of  tiie 
sale,  the  board  of  directors  of  McDonald  Ltd.,  on  De- 
cember 21,  19-16,  adopted  a  resolution  declaring  a  divi- 
dend in  kind  of  the  mineral  rights  in  the  Henning  Tract. 
And,  as  stated  above,  by  deed  dated  December  21,  194(i 
(recorded  January  10,  1947),  McDonald  Ltd.  conveyed 
these  mineral  rights  to  taxpayer.  It  was  of  no  impor- 
tance to  Standard  whether  title  to  the  gas  rights  imder- 
lying  the  Henning  Tract  was  conveyed  directly  by  ^Ic- 
Donald  Ltd.,  or  in  some  other  manner,  and  Standard 
had  prepared  papers  which  were  intended  to  consum- 
mate the  sale.  However,  taxpayer's  counsel  desired 
that  the  conveyance  take  a  different  route,  and  the  route 
adopted — involving  a  transfer  of  mineral  rights  under- 
lying the  Henning  Tract  from  McDonald  Ltd.  to  tax- 
])ayer,  followed  ])y  a  conveyance  of  gas  rights  under- 
lying both  tracts  from  taxpayer  to  the  buyer — was  in 
accordance  with  the  plan  proposed  by  taxpayer  and 
tlie  papers  su])sequently  sulnnitted  by  its  counsel.  (R. 
32.) 

Standard  elected  to  take  title  in  the  name  of  a  su))- 
sidiary.  Pacific  Oil  Company,  and,  on  .January  20,  1947, 
a  deed  to  Pacific  Oil  Company  of  gas  rights  in  Mc- 
Donald Tract  and  Hemiing  Tract,  reserving  oil,  as])lia]- 
tum,  minerals  and  hydrocar])ons  othei*  than  gas,  and  also 
I'c^serving  gas  rights  l)elow  a  specified  depth,  was  exe- 
cuted and  acknowledged  by  taxpayer.  (R.  32-33.) 
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On  taxi)ayer's  H)4()  fVdei'al  iiironic  tax  return  it  ro- 
jxn'ttMl  the  receipt  of  a  dividend  of  the  mineral  I'i.uhts 
nnderlyin<i-  llennin<>:  Trad  at  a  fair  market  vahu^  of 
$230,000,  and  chiinied  a  diviih'nd  received  credit.  (K*. 
33.) 

Tlic  jrross  sales  price  of  the  gas  rights  which  taxpayer 
sold  to  Pacitic  Oil  ('oni])any  in  January  of  1947  was 
$(i09,514.4(i.  Of  this  amount,  $230,000  was  allocable  to 
the  Ilenning  Tract  gas  rights,  and  $379,514.46  was  allo- 
cable to  the  McDonald  Tract  gas  rights.     (R.  33.) 

In  its  income  tax  retui-n  foi'  1947,  taxpayer  claimed 
that  its  basis  for  gain  or  loss  on  the  Ilenning  Tract  gas 
rights  was  $230,000,  that  the  amount  received  therefor 
was  $230,000,  and  rei)orted  no  profit  on  their  sale.  The 
Commissioner  disallowed  all  of  the  claimed  basis  of 
$230,000  and  determined  a  deficiency  of  $()(i,082.54  in 
tiix])ayer's  income  tax  for  1947.  (R.  33.)  In  sustain- 
ing the  Conmiissioner's  determination,  the  Tax  Court 
con(duded  as  follows  (R.  40)  : 

We  are  satisfied  on  the  evidence  that  the  course 
of  action  taken  by  petitioner  was  deliberate  and 
calculated,  without  business  purpose  other  than 
to  establish  an  artificially  stepped-up  basis.  The 
gas  I'ights  in  the  Ilenning  Tract  had  a  zei'o  l)asis 
in  petit  iniicr's  hands,  and  we  hold  that  the  i)lann(Ml 
excursion  of  these  rights  from  petitionei'  to  its 
subsidiaiy  and  back  again  to  petitioner  could  not 
result  in  any  ste])ped-u])  basis.  The  intermediate 
steps  were  kicking  in  bona  fides,  and  must  be  ig- 
nored. 

SUMMARY    OF   ARGUMENT 

The  vai'inns  interuK^diate  steps  leading  to  the  sale 
hy  tax])ayer  to  Standni'd  of  the  gas  i'ights  undei'lying 
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the  Ueiiiiiiig  Tract  at  an  asserted  value  oi'  $2:U),()()() 
served  no  business  purpose,  were  lacking  in  bona  fides, 
and,  in  I'aet,  were  en<;-ineere(l  for  tax  avoidance  ])ur- 
poses. 

'I'lie  reasons  advanced  l)y  taxpayer  for  tlie  conxcy- 
ance  of  the  mineral  (incdnding  gas)  riglits  in  tliat  tract 
to  its  wliolly  owned  subsidiary,  McDonald,  in  June, 
194(),  and  for  the  reconveyance  thereof  to  taxpayer  in 
December,  1946,  inmiediately  prior  to  the  sale  to  Stand- 
ard in  January,  1947,  are  si)urious.  The  alleged  farm- 
ing and  tinaneial  reasons  for  the  1946  conveyance  per- 
tain only  to  the  surface  rights  in  that  tract  and  the 
adjacent  ^McDonald  Tract,  and  not  to  the  mineral  rights 
therein.  This  is  clearly  demonstrated  by  the  fact  that 
tlie  deed  of  trust  executed  to  secure  payment  of  the 
note,  providing  for  repayment  of  a  loan  ol)tained  from 
a  ])ank,  to  finance  the  purchase  of  the  fee  (surface  and 
mineral  rights)  in  the  Henning  Tract  and  two-tliirds 
of  the  surface  rights  in  the  McDonald  Tract,  specifically 
excepted  from  the  security  all  mineral  rights  in  l)ot]i 
tracts.  Moreover,  although  taxpayer  sold  the  mineial 
rights  (which  had  no  cost  basis  to  it)  in  the  Henning 
Ti'act,  it  retained  the  mineraLrights  in  the  McDonald 
Tiact  whi(di  did  have  a  mm  basis.  Again,  the  sales 
])rice  to  the  subsidiary  for  the  Henning  Tract,  as  well 
as  of  taxpayer's  interest  in  the  ^IcDonald  surface 
lights,  was  less  than  their  fair  market  vabie  in  dune, 
1946. 

Similarly,  the  alleged  business  purpose  for  the  divi- 
dend in  kind  to  tax])ayer  in  I)eceni])er,  1946,  of  tlie 
inineral  rights  in  the  Henning  Tract,  namely,  to  avoid 
an  increase  in  the  amount  of  the  repayment  of  the  loan 
to  the  bank  which  w^ould  result  if  ^McDonald  sold  those 
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ri^lits  directly  to  Standard,  is  also  without  merit.  Tn 
the  colli  ingeiicy  mentioned,  ^IcDonald  would  have  re- 
ceived am])le  funds  with  which  to  meet  its  ohligation. 
On  the  other  hand,  taxpayer  was  aware,  as  early  as 
No^■enlh(M^  194-'),  that  Standai'd  was  interested  in  i)ur- 
chasinp:  the  gas  ri<j:hts  underlying  ])oth  tracts  as  one 
means  of  settling  the  controversy  which  existed  with 
respect  to  the  drilling  of  offset  wells  and  the  i)aynient 
of  royalties  under  the  existing  leases  of  the  gas  rights 
in  those  tracts  to  Standard.  All  the  intermediate  steps 
taken  to  secure  a  stepped-up  basis  for  the  gas  rights  in 
ihv  Tlenning  Tract,  point  to  the  fact  that  they  were 
pursued  only  for  tax  avoidance  purposes. 

ARGUMENT 

The  Tax  Court  Was  Correct  in  Holding  That  the  Transfer  of 
the  Mineral  Rights  in  the  Henning  Tract  From  Taxpayer  to 
Its  Wholly  Owned  Subsidiary  and  Back  Again  to  It  \S'as 
Lacking  in  Bona  Fides  and  Did  Not  Result  in  Any  Steppcd- 
Up  Basis 

By  June  27,  1946,  taxpayer  owned  the  mineral  rights 
in  hoth  the  Henning  and  ^IcDonald  Tracts.  It  also 
owned  the  surface  rights  in  the  Henning  Tract  and 
two-thirds  of  the  surface  rights  in  the  IMcDonald  Tract 
— the  remaining  one-third  of  the  surface  rights  heing 
owned  hy  McDonald.  In  addition,  taxpayer  OAvned  all 
of  McDonald's  outstanding  stock.  By  that  time  (in 
fact,  as  early  as  Novemher,  1945)  taxpayer  knew  that 
Standard  was  sufficiently  interested  in  the  gas  rights  in 
both  tracts  to  have  offered  a  half  million  dollars  for 
tlicm. 

On  June  27,  194(),  taxi)ay(M'  transfenvd  to  its  wholly 
owned  siil)sidiai-y,  ]\IcDonald  Ltd.  all  sui'face  riglits  in 
the  nciiiiing  Ti'act  and  two-thii'ds  of  the  sui-face  rights 
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in  McDonald  Tract,  thus  gi\in«^  to  the  suhsidiai'v  all 
surface  rights  in  hoth  tracts.  The  ti-ansfer  also  incliidcd 
all  mineral  rights  (whicli  liad  no  cost  basis  to  taxpayer) 
in  the  lleiniing  Tract.  Taxpayer  retaiiK^l  all  mineral 
rights  in  the  McDonald  Tract.  By  deed,  dated  Decem- 
ber 21, 1946,  McDonald  reconveyed  to  taxpayer  all  min- 
eral rights  in  the  Henning  Tract  pursuant  to  a  resolu- 
tion of  the  board  of  directors  of  the  subsidiai'v  dcclai- 
ing  a  dividend  in  kind  of  these  mineral  rights.  There- 
after, ])y  deed  dated  January  20,  1947,  taxpayer  con- 
veyed a  portion  of  those  rights  in  ])oth  tracts  to  a 
wholly  owned  subsidiary  of  the  Standard  Oil  Company. 
The  deed  from  jMcDonald  to  taxpayer  purported  to 
effect  a  distribution  of  a  dividend  in  kind  to  taxpayer, 
Weyl,  of  all  mineral  rights  in  the  Henning  Tract. ^ 
Taxpayer  reported  the  receipt  of  that  'dividend"  on 
its  1946  income  tax  return  at  a  value  of  $230,000,  and 
claimed  a  dividend  received  credit.     (Ex.  1  A.)^    Al- 


^  A  statement  attached  to  Form  0  (Oil  and  Gas  Depletion  Data), 
accompanying  the  1946  return  (Ex.  1-A)  explains  this  transaction: 
The  other  cost  in  the  amount  of  $230,000.00  represents  the 
fair  market  value  of  gas  rights  received  as  a  dividend  from 
McDonald  Island  Farms,  Ltd.  The  allocation  of  the  agreed 
sales  price  of  tlic  gas  rights  to  Standard  Oil  Company  of  Cali- 
fornia in  1947  was  considered  to  be  the  fair  market  value  at 
December  21,  1946. 

Although  taxpayer  designated  entire  record  to  be  printed,  the  ex- 
hibits do  not  appear  in  the  printed  record. 

-  As  the  Tax  Court  pointed  out  (R.  35,  fn.  1 1 ,  on  taxpayer's 
theory,  the  re-transfer  of  these  rights  to  it  by  the  subsidiary  would 
result  in  taxpayer  receiving  a  taxable  dividend  in  the  amount  of 
S230,00O.  However,  under  the  provisions  of  Section  26(b)  of  the 
1939  Code,  85%^6f  that  dividend  is  received  tax  free.  In  substance, 
therefore,  the  tax  advantage  to  taxpayer  would  be  that  it  would 
be  chargeable  with  the  dividend  income  in  the  amount  of  only 
].Y'r  of  S230.000.  while  the  entire  gain  of  $230,000  upon  the  sale  of 
the  gas  rights  to  Standard  wouUl  l)e  tax  free, 
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thouuh  those  gas  rights  had  a  zero  basis  in  its  hands  for 
a  number  of  years,  it  is  taxpayer's  contention  tliat  by 
reason  of  the  conveyance  to  the  subsidiary  and  recon- 
A(^yaiic('  some  six  nioiillis  hiter  as  a  "dividend/'  these 
ri^-bts  .•HMiuircd  a  stcppcd-iij)  basis  equal  to  Jr2oO,()00, 
with  the  result  that  it  realized  no  gain  ui)on  the  con- 
summation of  the  sale  of  a  portion  thereof  to  Staudai-d 
in  1947.'  It  is  the  position  of  the  Commissioner,  in 
which  the  Tax  Court  concurred  that  the  transfer  of 
the  minci'al  I'iu'hts  to  the  sul)sidiary  was  not  hoiui  fide; 
tiiat  no  i)usiness  puri)ose  was  served  or  intended  by 
such  transfer;  that  the  possible  sale  to  Standard  Oil 
was  contemplated  from  the  l)eginning;  and  that  the 
round-tri])  of  those  rights  from  parent  to  subsidiary 
and  back  to  parent  again  was  engineered  for  the  ])ur- 
I)ose  of  attempting  to  o))tain  a  stepped-up  basis.  Ac- 
cordingly, in  determining  the  long-term  capital  gain 
from  the  sale  of  mineral  rights  in  1947,  the  Conuuis- 
sioner  and  the  Tax  Conrt  refused  to  consider  the  as- 
serted fair  market  value  of  $230,000  for  the  mineral 
right  in  the  Henning  Tract  as  a  part  of  the  cost  basis. 
(U.  18.) 
WhetluM'  oi'  not  the  Commissioner  was  justified  in  his 


•■^Taxpayer's  1946  and  1947  returns  (Exs.  1-A  and  2-B)  make  it 
appear  tliat  the  llenning  mineral  rip:lits  received  as  a  dividend  and 
those  sohl  to  Standard  were  identical  and  had  a  $230,000  value. 
It  is  clear  from  Petitioner's  Exhibit  9  and  Respondent's  Exhibit 
O,  however,  tliat  taxpayer  retained  substantial  mineral  rights  in 
the  HenniuL,^  Tract,  conveying  only  the  p;as  rights  which  the  Tax 
Court  found  (R.  34)  had  a  value  at  the  time  of  sale  of  $230,000. 
Of  course,  no  adjustment  to  194()  income  was  made  in  the  defi- 
ciency notice  (R.  15-16)  to  reflect  the  value  of  these  retained  riiihts. 
since  under  tho  Commissioner's  view  of  the  entire  transaction  there 
was  no  1946  income  from  receipt  of  the  mineral  riG:hts.  but.  under 
taxjiayer's  vi(>w  the  value  of  the  retained  rights  should  have  been 
included  in  the  vahie  of  the  dividends  received  bv  it. 
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action  (lepeiids  upon  wliL'tlier  tlic  dividend  in  kind  de- 
clared by  the  subsidiary  in  December  194(),  was  a  hifnd 
tide  dividend.  That,  in  turn,  depends  upon  whetlier 
the  transfer  of  tiie  mineral  rights  to  the  subsidiaiy  was 
madi^  with  a  hoini  fidv  business  purpose  oi*  whclhci-  it 
so  lacked  business  purjjose  that  it  should  be  disre- 
gai'ded.  The  question  is  essentially  one  of  fact  and 
in  determining  the  incidence  of  taxation  with  respect 
to  the  transaction  it  is  necessary  to  look  through  the 
form  and  ascertain  its  substance.  Commissioner  v. 
Court  Holding  Co.,  328  U.S.  331;  Griffiths  v.  Conniiis- 
sioucr,  308  U.S.  355;  Hifjfjins  v.  Smith,  308  U.S.  473; 
Crcf/orif  V.  Hclvcring,  293  U.S.  465.  That  ])eing  so,  the 
iindings  and  conclusions  of  the  Tax  Court  herein  sus- 
taining the  Commissioner's  determination  should  not 
])e  disturbed  unless  '^clearly  erroneous,"  due  regai'd 
l^eing  had  for  the  opportunity  of  the  trial  coui't  to 
judge  the  credibility  of  witnesses.  United  States  v. 
Gjipsum  Co,,  333  U.S.  364,  394-395,  rehearing  denied, 
333  U.S.  869;  Gillette's  Estate  v.  Commissioner,  182 
F.  2d  1010,  1014  (C.A.  9th)  ;  Grace  Bros.  v.  Commis- 
sioner, 173  F.  2d  170,  173  (C.A.  9th) ;  Rule  52(a),  Fed- 
eral Rules  of  Civil  Procedure. 

At  the  outset,  we  note  that,  as  ])elow%  taxpayer  mis- 
conceives the  nature  of  the  case  and  the  onus  of  the 
])urden  of  proof,  for  it  speaks  of  having  been  "con- 
victed" of  a  ''tax  fraud"  (Br.  29-30,  45),  and  of  the 
Commissioner's  having  the  ''affirmative"  of  esta))lis]i- 
iiig  its  intent  to  reca])tui*e  the  niiiici*al  I'ights  fi-oin 
-McDonald  so  as  to  evade  taxes,  inasnnich  as  tax])ayer 
had  allegedly  introduced  evidence  attem])ting  to  rebut 
tlie  presum])tion  of  the  con-ectness  of  the  Commission- 
ci-'s  determination  (Br.  39-45).    This  case,  of  course, 
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relates  lo  civil,  not  criiiiiual,  tax  liability,  aiul  does  not 
involve  the  issne  of  fraud  and  the  imposition  of  any 
fi'aiid  ix'iialties;  liciice  the  provisions  of  Seetion  1112 
of  the  1939  Code,  cited  hy  taxpayer  (Br.  45),  ai-e  uoX 
pertinent.  This  case  involves  simply  an  understate- 
ment of  taxable  income,  and  as  the  Tax  Court  observed 
(K.  3()),  the  burden  is  not  upon  the  Commissioner,  hut 
rather  upon  the  taxpayer  to  overcome  the  correctness 
of  the  Commissioner's  determination.  Welch  v.  Hclrcr- 
iiif/,  290  U.S.  Ill,  115;  San  Joaquin  Brick  Co.  v.  Com- 
missioner, 130  F.  2d  220,  225  (C.A.  9th)  ;  Buck  v.  Com- 
missioner, 83  F.  2d  786,  788  (C.A.  9th). 

In  an  attempt  to  estahlish  a  business  purpose  for  the 
transfer  of  the  mineral  rights  in  the  Henning  Tract  and 
their  recapture  from  the  McDonald  prior  to  their  sale 
to  Standard,  taxpayer  relies  principally  upon  certain 
so-called  ^* farming''  and  ^'financial"  reasons.  (Br.  12- 
13;  R.  55.)  These  reasons  were  succinctly  set  forth  in 
a  written  protest  (Resp.  Ex.  E;  R.  36-37)  filed  by  tax- 
payer against  the  proposed  deficiency  which  stated  in 
material  part  (p.  3)  that — 

The  transfer  was  made  so  that  all  the  McDonald 
Island  property  would  be  owned  by  one  company- 
and  thereby  lend  itself  to  a  more  efficient  conduct 
of  farming  operations.  Also,  all  the  land  could 
tluMi  be  pledged  as  collateral  to  a  trust  deed  note 
with  a  bank.  *  *  * 

Those  reasons  were  repeated  and  embellished  in  tlie 
testimony  befoi-e  the  Tax  Court  (R.  38,  49-50,  54-58), 
and  are  also  relied  upon  by  taxpayer  on  brief  herein 
(l)p.  12-13).  The  Tax  Court  concluded  (R.  37)  tliat 
both  reasons  were  ** spurious"  in  that  they  related  to 
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si(rf(i((  i-iirlits  I'atJKM'  tlu'ui  flic  niiiK  ral  ri^lits  in  (jiics- 
tioii. 

Tluis  it  pointed  out  (I\.  i>7)  that,  whih'  it  may  have 
l)(H'ii  true  that  farming  operations  on  McDonald  Island 
could  have  heen  moi'c  efficiently  conducted  if  all  surface 
ri,<2:lits  were  in  a  single  ownership,  the  ownershi])  of  the 
mineral  rights  was  completely  irrelevant  in  that  re- 
spect. Further  evidence  of  this  point  is  found  in  mi  • 
fact  that  when,  on  June  27,  1946,  taxpayer  transferred 
to  McDonald,  its  subsidiary,  the  Henning  Tract  (Pet. 
Ex.  10),  and  its  two-thirds  interest  in  the  surface  rights 
in  the  McDonald  Tract,  it  retained  and  did  not  transfer 
to  the  subsidiary  the  mineral  rights  in  the  McDonald 
Tract  (Pet.  Exs.  6  and  7).  Again,  when  at  a  meeting 
of  the  Board  of  Directors  of  ]\[cDonald  on  Decembei* 
21,  1946,  it  declared  a  dividend  of  the  mineral  rights 
underlying  the  Henning  Tract  to  taxpayer,  its  parent 
company,  the  resolution  adopted  expressly  recited  that 
'* none  of  the  rights  *  *  *  are  necessary  for  the  opera- 
tion of  the  business  of  this  corporation  and  may  be 
distributed  to  the  stockholder  thereof  by  w\ay  of  a  divi- 
dend in  kind.''  (Pet.  Ex.  8.)  As  the  Tax  Court  com- 
mented (K.  37),  it  is  quite  plain  that  these  mineral 
rights  were  no  more  necessary  to  the  business  of  the 
subsidiary  on  June  27,  1946,  when  they  were  first 
ti'ansferred  by  taxpayer  as  part  of  the  entire  Henning 
Tract.  Moreover,  since,  as  taxpayer  admits  (Br.  5), 
both  tracts  "hnd  been  farmed  extensively  yeai*  after 
year  under  separate  ownership",  the  alleged  farming 
and  operating  reasons  pale  into  insignificance  fni-  that 
reason  also. 

Tax])ayer  also  attemi^ts  to  explain  this  i-e-ti'ansfer  of 
the  Henning  Tract  mineral  rights  as  having  been  *'dic- 
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tatcMl  l)y  business  necessity.''  (Br.  37.)  Tlie  allusion 
is  U)  the  alleged  "linanciar'  reasons,'  mentioned  in  the 
protest,  ])ertainin<i:  to  the  pledge  of  the  land  as  collateral 
for  a  hank  loan.  Taxpayer  argues  (Br.  Ki),  thai  ihc 
ilcnninu'  Tract  was  transferred  to  McDonald  as  j)an 
of  a  l)nsiu(\^s  transaction  which  was  essential  to  ])i<>\i(le 
the  funds  "for  buying  out  Holly's  share".'  \\'ith  i-e- 
spect  to  this  loan  and  the  security  therefoi*.  the  Tax 
Court  found  (H.  28-29)  that,  pursuant  to  authority  oi 
taxpayer's  board  of  directors  granted  on  May  1,  194() 
(at  wliich  time  taxpayer  owned  all  the  outstanding 
stock  of  McDonald),  a  promissory  note,  dated  May  20, 
194(i,  was  executed  by  McDonald.    The  n')te  pi'ovided 


■*  Taxpayer  also  attempts  to  supply  a  business  reason  for  the 
transfer  of  the  Ilenning  Traet  by  listing  (Br.  14)  eertain  alleged 
business  advantages  of  selecting  McDonald  as  the  borrower, 
namely,  an  advantageous  excess  profits  base,  a  right  to  a  substan- 
tial potato  acreage  in  the  Government's  price  support  program,  and 
a  good  credit  rating.  These  reasons,  even  if  valid  with  resjiect  to 
obtaining  the  loan,  nevertheless  only  relate  to  the  surface  rights, 
since,  as  developed  below,  the  mineral  rights  were  excluded  from 
the  loan  security. 

''The  price  paid  for  that  stock,  on  the  occasion  of  its  accjuisition 
on  March  13,  1946,  was  $216,620,  and  taxpayer  apparently  bor- 
rowed that  sum  from  the  Bank  of  America.  (R.  48.)  Almost  im- 
mediately thereafter,  John  Zuckerman  began  negotiating  further 
with  the  bank  for  a  loan  of  $720,000  in  order  to  purchase  from 
taxpayer  the  Henning  Tract  (surface  rights— $338,375) ,  two-thirds 
of  the  surface  rights  in  the  McDonald  Tract  ($240,000).  and  to 
ju'ovide  for  the  acquisition  of  Holly's  F^O^r  share  of  the  McDonald 
Tract  mineral  rights.  Taxjiayer  used  the  jiayments  received  by  it 
fron]  McDonald  to  repay  the  bank  the  sum  of  $216,620  borrowed 
to  purchase  Holly's  share  of  the  McDonald  stock,  and  also  to  ]tay 
for  the  mineral  rights  acquired  from  Holly.  (H.  48-40,  57-58, 
137-138.)  Thus,  even  though  McDonald  was  the  "borrower",  it 
api)ears  that  the  principal  reason  for  and  net  result  of  the  loan  was 
to  give  taxpayer  effective  control  over  the  mineral  rights  in  both 
tracts. 
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f(»i-  tlie  payment  of  $720,000  in  installments  })ri()r  to 
May  20,  VJbi}.  At  the  same  time,  McDonald  also  exe- 
(MitcMl  a  deed  of  trust  ''on  the  pi'o])erty  of  the  eoi  poi-a- 
liou  commonly  known  as  the  IlcMminji;  Ti'ad  and  .M<'- 
Donald  Ti-act  located  on  McDonald  island  *  *  *"  to 
secure  payment  of  the  note.  The  deed,  which  was 
acknowledged  on  June  27,  194()  (the  date  of  the  ti'ans- 
fers  by  taxpayer  to  McDonald),  speciiically  excepted 
from  its  provisions  ''All  minerals,  mineral  substances, 
mineral  interests,  ores,  oil,  gas,  asphaltum  and  other 
hydrocarbons  lying  in  or  under  the  Hemiing  and  Mc- 
Donald Tracts."  (R.  29.)  Rejecting  taxpayer's  argu- 
ment that  tiie  circumstances  pertaining  to  this  loan 
constituted  a  business  reason  for  the  transfer  of  the 
mineral  rights  by  taxpayer,  the  Tax  Court  stated  (R. 
37-38),  that  the  evidence  showed  that  the  loan  in  (pies- 
tion  had  already  been  negotiated,  and  that  it  was  to 
be  secured  hy  a  deed  of  trust  with  respect  to  the  entire 
island,  excluding,  however,  all  mineral  rights.  Conse- 
quently, as  the  Tax  Court  in  effect  concluded  (R.  38), 
tlie  proposed  bank  loan  was  not  a  motivating  factor  in 
the  transfer  of  the  mineral  rights  to  the  subsidiary.  It 
related  only  to  the  surface  rights  in  the  two  tracts. 
Conti-ary  to  taxpayer's  contention  (Br.  8,  22,  23-24), 
llie  fact  that  the  deed  (Pet.  Ex.  10)  conveying  the  Hen- 
ning  Tract  may  have  been  in  the  usual  and  customary 
foi'm  does  not  serve  to  establish  a  business  purpose  for 
the  transfer,  for  on  the  very  same  day,  June  27,  194G, 
tlie  deed  (Pet.  Ex.  7)  of  its  interest  in  the  ^McDonald 
Tract  to  the  same  subsidiary  expressly  excluded  the 
mineral  rights,  and,  as  pointed  out  a])ove,  the  deed  of 
ti'ust  (Vet.  Ex.  3)  securing  the  bank  loan  expressly 
excluded  the  minci'al  rights  nndei'  the  vci'y  rileii- 
ning)  tract  involved  herein. 
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Pursuing;  tliis  'Minaiiciar'  reason,  taxpayer  argues 
further  (iJr.  o,  i),  11,  31)  that  rather  than  showiii*::  a 
l)re('oneeived  phin  to  declare  a  dividend  in  kind  of  the 
mineral  rights  in  the  llenning  Tract,  as  a  })reliniinary 
step  in  the  sale  to  Standard,  the  evidence  merely  shows 
that  when  the  time  for  the  conveyance  arrived,  .McDon- 
ald was  confronted  with  the  prospect  of  making  a  pay- 
ment of  $50,000  on  the  pi-incipal  of  the  bank  loan "  in 
the  event  that  it  should  transfer  those  rights  directly 
to  th(^  buyer  (Standard),  and  that  the  $50,000  could  not 
be  spared.  In  other  words,  taxpayer  seeks  to  have 
accepted  as  a  business  reason  for  the  reconveyance 
to  it  of  the  Henning  Tract  minei-al  rights,  prior  to  their 
conveyance  to  Standard,  an  alleged  desii-e  to  switch 
the  profit  from  their  sale  from  McDonald  so  that  the 
latter  could  evade  its  contractual  obligation  to  the  Bank 
of  America.  Even  if  successful,  McDonald  could  not 
profit  in  the  long  run  by  such  a  maneuver  for  it  was 
obligated  to  repay  the  full  $720,000  loan.  And,  in  any 
event,  the  argument  is  specious  for  had  McDonald  inade 
the  sale  directly,  it  would  have  received  the  $230,000 
and  tlius  would  have  had  ample  funds  with  which  to 
honestly  meet  its  obligations. 

Further  evidence  that  this  particular  reason  was  not 
hon(f  fuJe  Imt  merely  imaginary,  is  found  in  the  fact 
that  in  1950  tax^^ayer  was  contending  that  the  recon- 
veyance to  it  was  made  because  of  the  insistence  of 
the  ])uyer.  Standard's  nominee,  Pacific  Oil  Company. 
I'his  is  appai'ciit  fi'oin  tlu^  ])r()test  against  the  ])1'o])(>s(m1 


f^p 


*  Under  the  terms  of  the  bank  loan  (Pet.  Ex.  4).  McDonald 
agreed  to  make  payments  on  the  principal  of  the  loan  equal  to  359^ 
of  the  corjioration's  net  profits  after  taxes  less  .S28,800.00.  (See 
also  R.  95-96.) 
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(leli(Meii(*y  (Res]).  Ex.  E)  whoi-oin  taxpayci-  states  (p. 

The  third  party,  Pacific  Oil  Company,  was  in- 
terested only  in  the  purchase  of  all  the  known  min- 
eral rights  on  the  island  as  a  whole  *  *  *. 

McDonald  Island  Farms,  Ltd.  therefore  dcclai-ed 
as  a  dividend  all  the  known  mineral  rijj^hts  it  owned 
so  that  the  sale  could  be  consummated  hy  tlic  ])arcnt 
company." 

^loreover,  it  was  admitted  that  the  mineral  rights  could 
have  been  transferred  to  Standard  by  two  deeds  rather 
than  one,  and  George  Schroeder,  who  negotiated  the 
ti'ansaction  for  Standard  testified  (R.  171),  and  the 
Tax  Court  found  (R.  32),  that  it  w^as  of  no  consequence 
to  the  latter  what  route  the  conveyances  took,  whether 
directly  by  McDonald,  or  in  some  other  manner,  as  long 
as  Standard  w^as  the  ultimate  grantee.  As  far  as  the 
purchaser  was  concerned,  therefore,  there  was  no  neces- 
sity for  the  reconveyance  of  the  mineral  rights  by  Mc- 
Donald to  taxpayer.^ 

As  an  additional  reason,  supporting  a  business  pur- 
pose, taxpayer  argues  (Br.  9-10,  14)  that  by  reason  of 
the  controversy  wdth  Standard  as  to  its  obligation  wdth 
respect  to  drilling  offset  wells  "it  was  advisal)le  to  keep 
separate  the  ow^nershij)  of  the  mineral  rights  in  the 


"  See  also  to  same  effect  a  statement  of  a  representative  of  tax- 
payer at  a  conference  held  in  the  San  Francisco  office  of  the  Internal 
Revenue  Agent  in  charge  on  March  17,  1950  (R.  188-189,  192), 
and  testimony  of  John  Zuckerman  (R.  94)  in  answer  to  tlie  reasons 
for  the  declaration  of  the  dividend  of  the  Henning  Tract  mineral 
richts  in  December,  1946. 

®  There  is  some  indication  that  Standard  had  j)repared  pajiers 
to  effect  separate  conveyances  from  taxpayer  and  McDonald.  (R. 
32.    170-174.) 
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two  ti'acis/'  since  if  all  inineral  ri<i:hts  in  tlic  entire 
island  were  under  single  ownership,  it  might  have  the 
effect  of  relieving  Stanchird  of  the  obligation  of  drilling 
offset  wells.  This  argnnieiit  is  predicated  on  the  vague 
testimony  of  a  witness,  dolm  Zuckerman  (1\.  ()()-()7, 
8G-87),  which  falls  short  of  establishing  that  it  a(*tually 
constituted  a  reason,  in  the  minds  of  taxpayer's  officers, 
for  separating  ownership  of  the  mineral  rights  in  tlie 
two  tracts.  In  any  event,  the  argument  is  witliout  merit 
since  it  fails  to  explain  just  how  offset  wells  would  be 
economically  advantageous  bet\veen  tracts  wdiich  are 
owned  by  one  economic  interest,  namely,  taxpayer  and 
its  wholly  owned  subsidiary,  McDonald.  Where  adja- 
cent gas  tracts  are  owned  hy  different  economic  inter- 
ests, it  is  understandable  that  offset  w^ells  may  be  em- 
ployed to  prevent  one  owner  from  taking  more  tlian 
its  share,  ])ut  such  is  not  the  situation  here. 

From  the  foregoing,  it  is  clear  that  taxpayer  has 
advanced  no  sound  business  reason  to  account  for  the 
conveyance  of  the  mineral  rights  in  June,  194(),  and 
their  reconveyance  in  the  form  of  a  dividend  in  Decem- 
ber, 194G,  immediately  prior  to  the  consummation  of 
the  sale  to  Standard. 

It  is  the  ])osition  of  1h(^  ConnnissioiuM*,  in  wlii<'h  the 
Tax  Coni't  concurred,  that  viewing  the  overall  trans- 
action, the  ultimate  sale  of  the  gas  rights  nmst  have 
])(H'n  antici])aed  by  taxpayer's  president,  ^NFaurice  Zuck- 
erman, i)rior  to  June  27,  194(),  and  that  no  sound  busi- 
ness purpose  existed  for  tlie  transfer  and  I'e-ti'ansfei*  of 
the  Helming  Tract  iniiuM'al  rights  othei'  than  to  reduce* 
income  taxes  on  the  ultimate  sale. 

It  nmst  be  i'ememl)e]'(Ml,  as  the  Tax  Court  ])ointe(l  out 
(T\.  27,  'mS\  tliat  taxi)ayei'  was  experiencing  difficulty 
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with  Standard  in  coiuiecliou  witli  the  hitter's  leases  oL* 
the  gas  rights,  and  that  one  way  of  settling  tlie  dispute 
was  to  have  Stan(L-ird  purchase  the  i-ights.  Towai'd 
tliat  end  Stamhird  nuuh'  an  offer  of  $500,000  for  the  gas 
rights  under  the  entire  ishind  in  Noveniher,  1945.  Al- 
thougli  the  offer  was  rejected  as  being  too  h)w,  at  least  it 
served  to  inform  taxpayer's  president,  JMauriee  Zucker- 
man,  that  Standard  was  willing  to  resolve  the  difficulties 
hy  purchase  of  the  gas  rights.  At  that  time,  although 
taxpayer  owned  the  entire  fee  in  the  Ilenning  Tract, 
it  owned  only  one-third  of  the  surface  rights  in  the  Mc- 
Donald Tract,  and,  by  virtue  of  its  ownership  of  50^;; 
of  the  stock  of  McDonald,  it  had  a  one-half  interest  in 
the  mineral  rights  underlying  the  McDonald  Tract.  By 
June  26,  1946,  however,  a  series  of  transactions  had 
taken  place  as  a  result  of  which  it  not  only  retained  en- 
tire ownership  of  the  Heiming  Tract,  but  also  owned  all 
the  mineral  rights  in  the  McDonald  Tract,  two-thirds 
of  the  surface  rights  in  that  tract  (the  other  one-third 
being  ow^ned  by  McDonald) ,  and  all  the  McDonald  stock. 
It  thus  had  complete  control  over  both  tracts  and  w^as  in 
a  position  to  control  and  handle  the  possible  settlement 
of  the  difficulties  wdth  Standard  by  sale  on  its  own 
terms.  See  Bank  of  America  National  Trust  d  Savings 
Assn.  v.  Commissioner,  15  T.C.  544,  555,  affirmed  per 
curiam,  193  F.  2d  178  (C.A.  9th).  That  it  envisaged 
such  a  sale  and  the  tax  consequences  thereof  hy  ,]  inic  2(), 
1946,  w^hen  it  conveyed  the  entire  fee  in  the  Hemiing 
Tract  to  McDonald,  is  evidenced  ])y  several  factors. 
First,  although  that  tract  had  cost  taxpayer  $338,375, 
when  it  first  acrpiired  it  in  1912,  it  had  a  book  value  of 
$811,750  in  June,  1946.  (The  mineral  rights  had  no 
cost  basis  to  taxpayer  since  the  presence  of  gas  was  not 
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iiulicatiMl  until  ]^.yA7)  or  brought  into  jiroduotion  until 
\UM.)  Ncverthekvss,  when  it  conveyed  the  entire  fee 
of  the  Ilenninp:  Tract,  including  both  the  surface  and 
uiinci-ai  rights,  to  McDonald  on  June  127,  ll)4(),  it  en- 
tered the  transaction  on  its  books  as  a  sale  for  $338,375, 
and  a  book  loss  of  $473,375  was  w-ritten  off  to  surplus. 
HowTver,  the  amounts  entered  on  its  l)ooks  as  the  sale 
})rice  ($:]38,375),  as  well  as  the  sale  price  for  two-thirds 
of  the  McDonald  Tract  surface  rights  ($22(),843.22), 
were  less  than  their  fair  market  value  on  June  27,  l!)4<i 
(R.  26,  30-31,  34.)  Regardless  of  what  proper  account- 
ing and  bookkeeping  procedure  might  require  in  the 
case  of  a  sale  of  an  asset  by  a  parent  to  its  sulisidiary 
at  more  than  cost  (Br.  33-36),  that  certainly  did  not 
prevent  a  sale  of  the  Henning  Tract  mineral  rights  at 
their  market  value. 

Secondly,  although  taxpayer  conveyed  the  mineral 
rights  in  the  Henning  Tract  w^hich  had  no  cost  basis  to 
it,  to  ]\IcDonald,  it  retained  the  mineral  rights  in  ]\Ic- 
Donald  Tract  which  had  a  cost  basis  to  it  of  $238,666.28. 
(R.  28.)  That  the  transfer  of  the  former  rights  was  a 
conscious  act  rather  than  an  incidental  by-product  of 
the  conveyance  of  the  surface  rights,  is  conclusively 
shown  ])y  the  deed  of  trust,  dated  May  20,  1946,  and  ac- 
knowledged June  27,  1946,  in  which  the  surface  rights 
in  botli  tracts  were  conveyed  to  the  trustee,  but  with  the 
mi  neural  rights  specifically  excluded.  Moreover,  al- 
though taxpayer  had  in  form  sold  the  mineral  rights  in 
the  Henning  Tract,  it  had  douv  so  in  sucli  a  way  that 
title  was  in  a  wlioUy  own(Ml  subsidiary  from  wliidi  it 
could  reaccjuire  tith^  at  any  time  it  might  decide  to  sell 
those  rights,  and  tlie  deed  of  trust  had  been  drafted  so  as 
not  to  interpose  any  obstacle  to  such  a  sale.    Obviously 
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since  taxi)a\  er  had  a  cost  basis  ior  the  MeDoiiald  Tract 
mineral  riglits,  it  bad  no  '^tax  evasion"  reason  (Br.  25) 
for  conveying  them  to  McDonald  at  the  time  it  conveyed 
the  llenning  mineral  rights. 

Thirdly,  further  evidence  that  taxpayers'  officers  con- 
templated the  ultimate  sale  of  the  lienning  Tract  min- 
eral rights  to  Standard  at  the  time  of  their  conveyance 
to  McDonald  in  June,  1946,  exists  in  the  fact,  also 
pointed  out  by  the  Tax  Court  (R.  38-39),  that  promptly 
thereafter,  in  July,  1946,  taxpayer's  president  Maurice 
Zuckerman  went  to  the  offices  of  Standard  and  offered 
to  sell  the  gas  rights  underlying  l)oth  tracts  for  some 
$800,000  (R.  152).  Schroeder,  Standard's  representa- 
tive testified  (R.  153)  that  there  were  further  discus- 
sions in  August,  1946,  apparently  about  a  possible  law 
suit,  the  effect  of  which  probably  also  facilitated  the 
ultimate  sale  (R.  153-157). 

Finally,  when  the  sale  to  Standard  was  arranged,  tax- 
payer reacquired  title  to  the  Henning  mineral  rights 
prior  to  making  the  conveyance  to  tlie  ))uyer,  although, 
as  pointed  out  above,  the  alleged  dividend  served  no 
1)usiness  purpose;  the  conveyance  of  the  rights  could 
have  been  made  by  deed  from  McDonald,  and  it  was  of 
no  consequence  to  Standard  what  route  the  conveyances 
took.^  Under  the  circumstances,  the  '' dividend"  can 
only  be  considered  as  a  distribution  to  esca])e  a  tax. 
(\)}in)nssif)Ufr  v.  Trdnnporf  Trad,  cf-  Term,  ('or p.,  176 
F.  2d  570,  572  (C.A.  2d),  affirmed  per  curiam,  338  l^.S. 


^  The  fact  that  the  "dividend"  was  disregarded  for  purposes  of 
detemiininp;  taxpayer's  p:ain  on  the  ultimate  sale,  does  not  mean 
that  the  sale  of  those  rights  must  be  deemed  to  have  been  made  by 
McDonald  so  as  to  subject  it  to  a  tax  thereon,  as  taxpayer  argues. 
(Br.  4-5,  37-38.)  The  fact  is  that  the  original  conveyance  was  part 
of  the  sham  and  is  also  disregarded,  so  that  the  ultimate  conveyance 
to  Standard  was  made  by  taxpayer. 
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!):);'),  ivhcariiio-  denied,  339  U.S.  J)l().  At  the  time  of 
llieii'  r('a(*((uisili<.ii,  a  jxalioii  of  those  ri.i^lits  had  a  lair 
market  value  of  $230,000  eoiistituting  that  portion  of 
the  gross  sales  priee  of  the  gas  rights  sold  to  the  ulti- 
mate l)uyer,  Paeifie  Oil  Company,  in  January,  1947, 
allocable  to  the  llenning  Tract  gas  rights. 

As  a  eonsequeiiee  of  this  tax  avoidance  scheme,  tax- 
payer understated  its  1947  income  from  the  sale  of  the 
Helming  Tract  gas  rights  in  the  amount  of  $230,000 
with  a  resultant  tax  deficiency  of  some  $66,000.  (R. 
18-19.)  That  the  Commissioner  correctly  determined 
this  deficiency  by  disregarding  the  *^ dividend''  as  a 
sham  is  readily  apparent  from  viewing  the  transaction 
as  a  whole.  The  bona  fides  or  substance  of  the  dividend 
in  kind  in  December  1946,  is  not  an  isolated  factor;  its 
substance  depends  upon  the  substance  of  the  sul)sid- 
iary's  ownership  of  the  mineral  rights  and  that  in  turn 
is  related  to  the  substance  of  the  conveyance  of  the  min- 
eral rights  in  June,  1946.  The  latter,  in  turn,  dei)ends 
upon  whether  there  was  a  bona  fide  business  reason  for 
the  conveyance.  As  the  Supreme  Court  said  in  Coni- 
}}n'ss{())ifr  V.  Court  Holding  Co.,  supra,  p.  334: 

The  incidence  of  taxataion  depends  upon  the  sub- 
stance of  a  transaction.  The  tax  consequences 
which  arise  from  gains  from  a  sale  of  property  are 
not  finally  to  be  determined  solely  ])y  the  means 
em])loyed  to  transfer  legal  title.  Kather,  the  trans- 
action nuist  be  viewed  as  a  whole,  and  each  step, 
from  the  commencement  of  negotiations  to  the  con- 
summation of  th(^  sale,  is  relevant. 

We  su])mit,  that  on  the  evidence  as  a  whole  the  |)ossi- 
ble  sale  to  Standard  was  contemplated  from  the  begin- 
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iiing,  and  that  the  Tax  Court  correctly  coiichuled  (U. 
40)  that  the  intermediate  steps  were  hickin^^  in  h(ni<t 
fich's  and  had  to  he  ignored. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  shoukl  he 
aflfirnied. 

Respectfully  submitted, 

H.  Brian  Holland, 

Assistant  Attorucji  General. 
Robert  N.  Anderson, 
George  P.  Lynch, 

Attorneys, 
Department  of  Justice, 

Washington  25,  D.  C. 
January,  1956. 
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the  Tax  Court's  conclusion  is  in  essence  an  inference 
drawn  from  circumstantial  evidence 8 

7.  The  Commissioner's  brief  ignores  the  proposition  that 
under  settled  principles  of  law  as  to  inconsistent  infer- 
ences, the  decision  that  the  conveyance  was  sham  is 
without   support 11 

8.  The  Commissioner  seeks  to  defend  his  assessment  on  the 
same  ground  adopted  by  the  Tax  Court — which  is  based 

on  mere  conjecture  and  suspicion 12 

9.  The  Commissioner  criticizes  the  sale  of  Henning  Tract 
at  cost  but  fails  to  answer  the  reasons  advanced  in  the 
opening  brief  justifying  this  aspect  of  the  transaction.  .     16 

10.  There  is  no  evidence  that  the  dividend  of  December, 
1946,  was  planned  at  the  time  of  the  conveyance  of 
Henning  Tract  by  Weyl  to  McDonald,  Ltd 16 
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No.  14,785 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Weyl-Zuckerman  &  Company, 

Petitioner, 
vs. 

Commissioner  of  Internal  Kevenue, 

Respondent. 

REPLY  BRIEF  OF  PETITIONER, 


1.  The  Commissioner's  statement  of  the  question  assumes  the 
validity  of  his  contention  as  to  the  issue  to  be  decided  in  this 
case. 

In  stating  the  question  the  Commissioner's  brief  refers 
to  the  sale  of  the  gas  rights  in  1947  by  Weyl  to  Pacific 
Oil  Company.  With  respect  to  these  rights  the  Commis- 
sioner's brief  (p.  2)  states  ''which  had  no  cost  basis  to" 
Weyl. 

Whether  or  not  the  gas  rights  had  a  substantial  cost 
basis  is  the  very  issue  to  be  decided  in  this  case.  If  Weyl 
is  correct  in  its  contention  that  the  deed  executed  by  it  in 
June,  1946  was  a  bona  fide  transaction,  then  the  cost 
basis  of  the  gas  rights  to  Weyl  was  $230,000. 

In  the  Commissioner's  statement  of  the  question  (br. 
p.  2)  he  repeats  this  assumption  in  his  own  favor  with 


respect  to  the  issue  to  be  decided.  The  Commissioner  says 
that  the  gas  rights  were  ^* supposedly  received  by"  Weyl 
from  McDonald,  Ltd.,  its  subsidiary,    (br.  p.  2.) 

This  is  likeAvise  the  case  with  respect  to  the  '*  State- 
ment'' in  the  Commissioner's  brief  (p.  3)  where  he  uses 
tlie  same  language,  viz.:  "supposedly  received"  with 
respect  to  the  mineral  rights. 

The  answer  is  that  if  the  deed  of  June,  1946  was  a  bona 
fide  transaction,  it  follows  that  by  means  of  the  subse- 
quent dividend  in  kind  from  McDonald,  Ltd.  to  Weyl, 
declared  on  December  21,  1946,  the  mineral  rights  were 
actually  and  not  ''supposedly"  received. 

2.  No  question  is  presented  in  the  case  at  bar  as  to  the  proper 
interpretation  of  the  provisions  of  the  Internal  Revenue  Code 
with  respect  to  determination  of  the  amount  of  gain. 

The  Commissioner's  brief  (pp.  2-3)  quotes  from  Sec- 
tions 111,  112  and  113  of  the  Internal  Revenue  Code  as- 
serting that  these  are  the  statutes  involved  in  the  case. 
We  do  not  question  or  criticize  the  jDropriety  of  these 
quotations.  But  the  issues  to  be  decided  do  not  involve 
the  meaning  of  the  code  sections.  And  we  mention 
the  point  only  for  the  purpose  of  rebutting  any  possible 
implication  that  the  provisions  of  the  code  should  have 
been  set  forth  in  our  opening  brief. 

There  is  no  dispute  here  as  to  the  factors  involved 
in  calculating  gain  in  the  abstract.  The  only  controversy 
is  whether  the  deed  of  Ilenning  Tract  from  Weyl  to  Mc- 
Donald, Ltd.  can  be  ignored  as  a  device  to  avoid  taxes. 
Hence,  the  outcome  of  this  case  depends  on  the  good  faith 
of  the  conveyance  and  not  on  the  meaning  of  the  provi- 
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sions  of  the  Kevenue  Code  for  detennination  of  gain  or 
loss. 

3.  The  Commissioner's  brief  fails  to  answer  the  proposition  that 
as  the  result  of  the  production  by  Weyl  of  evidence,  the  pre- 
sumption in  favor  of  the  Commissioner  disappeared  from  the 
case. 

The  production  of  evidence  by  the  petitioner  eliminated 
from  the  case  the  presmiiption  in  favor  of  the  Commis- 
sioner's action. 

This  point  was  argued  at  pages  40-44  of  the  opening 
brief  and  authorities  cited  in  support.  The  Commissioner 
ignores  them. 

He  cites  without  comment  (br.  p.  16)  San  Joaquin  Brick 
Co.  V.  C.  I.  R.,  130  Fed.  (2d)  220,  225  (C.A.  9th).  On  read- 
ing this  case  we  find  that  it  stands  for  the  same  propo- 
sition as  the  later  one  cited  in  our  opening  brief,  also 
decided  by  this  Court  {Hemphill  Schools,  Inc.  v.  C.  I.  R., 
137  Fed.  (2d)  961).  The  essential  portions  of  the  opinion 
in  the  San  Joaquin  Brick  case  are  set  forth  in  the  ap- 
pendix to  this  brief.  The  case  squarely  holds  that  as  the 
result  of  the  production  of  relevant  evidence  by  the  tax- 
payer, the  presumption  in  favor  of  the  Commissioner 
disappears. 

This  point  is  so  well  settled  that  it  is  unnecessary  to 
discuss  other  cases  cited — likewise  without  comment — at 
page  16  of  the  Commissioner's  brief  in  an  effort  to  con- 
vince this  Court  that  the  presumption  continues  to  exist. 

The  Commissioner  discusses  an  additional  contention 
advanced  in  our  opening  brief,  viz.:  that  the  presumption 
in  favor  of  the  Commissioner  is  neutralized  bv  the  fact 


that  the  Coiniiiissioner  is  charging  Weyl  with  fraud.  Tfie 
Coiiiinissioner's  brief  denies  that  any  charge  of  fraud  is 
involved.  There  is  no  need  to  labor  the  point.  Even  if 
we  accept  the  Commissioner's  assertion,  the  first  ground 
above  noted  is  adequate  to  settle  the  point. 

4.  The  fact  that  the  business  purpose  of  the  deed  to  Henning 
Tract  could  have  been  accomplished  without  inclusion  of  the 
mineral  rights  cannot  support  the  decision  against  the  bona 
fides  of  the  deed. 

The  Tax  Court  concedes  that  the  deed  of  Henning 
Tract  from  Weyl  to  McDonald,  Ltd.,  had  a  business  pur- 
pose in  so  far  as  the  surface  rights  were  concerned.  This 
is  discussed  at  page  20  of  our  opening  brief. 

But  the  Tax  Court  decided  that  it  was  unnecessary 
for  Weyl  to  include  the  mineral  rights  in  the  deed  and 
therefore,  as  to  the  mineral  rights,  the  transaction  was 
spurious. 

In  our  opening  brief  we  pointed  out  that  the  customary 
mode  of  transferring  property  is  by  deed  conveying  the 
entire  fee;  that  there  had  never  been  any  differentiation 
between  surface  and  mineral  rights  in  Henning  Tract; 
that  there  was  no  reason  w^hy  it  should  occur  to  Weyl's 
officers  that  the  property  should  be  divided  horizontally; 
that  there  is  no  evidence  that  the  subject  ever  entered 
their  minds;  and  that  if  any  thought  had  been  given  to 
the  subject,  the  accounting  problems  w^ould  have  been  so 
difficult  of  solution  as  to  discourage  the  idea.  (Op.  br. 
pp.  20-22.) 

The  Commissioner's  brief  merely  repeats  the  Tax 
Court's  theorv  that  the  business  reasons  established  at 


the  trial  for  the  conveyance  of  Henning  Tract  ''related 
to  the  surface  rights  rather  tlian  tlie  mineral  rights  in 
question."    (br.  pp.  1()-17;  italics  quoted.) 

This  theory  has  been  answered  in  our  oi)ening  brief 
(Sec.  5,  pp.  17-26)  and  needs  no  further  comment. 

The  Commissioner's  brief — going  beyond  the  theory 
adopted  by  the  Tax  Court — attacks  the  transfer  to 
McDonald,  Ltd.  in  all  of  its  aspects.  The  Connnissioner 
asserts  (footnote  5,  br.  p.  18)  that  ''the  principal  reason 
and  net  result  of  the  loan"  from  the  Bank  of  America 
was  "to  give  taxpayer  effective  control  over  the  mineral 
rights  in  both  tracts." 

The  answer  is  that  the  new  financing  was  needed  not 
only  to  pay  for  Holly's  share  of  the  mineral  rights  but 
also  for  Holly's  other  interests. 

The  Commissioner  also  questions  the  necessity  of  main- 
taining separation  of  o^vnership  of  mineral  rights  in  the 
two  tracts.  This  subject  is  discussed  at  pages  14-15  of 
the  opening  brief.  The  Commissioner  says  that  we  have 
failed 

...  to  explain  just  how  offset  wells  would  be  eco- 
nomically advantageous  between  tracts  which  are 
owned  by  one  economic  interest,  namely,  taxpayer 
and  its  wholly  owned  subsidiary,  McDonald,  (br.  p. 
22.)  * 

The  answer  is  that  the  leases  to  Standard  Oil  were 
separate;  that  the  rights  accorded  to  each  lessor  as  to 
offset  wells  were  fixed  and  were  not  cancelled  as  the  result 
of  the  ac(iuisition  by  one  lessor  of  the  capital  stock  of  the 
other.   New  wells  would  obviously  increase  the  production 
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attributable  to  both  Weyl  and  ^fcDonald,  Ltd.  as  compared 
to  that  of  other  owners  in  the  field. 

5.  The  Commissioner's  brief  incorrectly  describes  the  transac- 
tion in  which  Weyl  transferred  Henning  Tract  to  McDonald, 
Ltd. 

As  found  by  the  Tax  Court,  the  transfer  of   Henninp^ 

Tract  by  Weyl  to  McDonald,  Ltd.  was  accomplished  by 

deed  which  conveyed  the  entire  fee  (T.  p.  30).    The  deed 

is  in  evidence  (Ex.  10). 

By  means  of  two  separate  instruments  the  two-thirds 
of  the  surface  rights  in  McDonald  Tract  (then  owTied 
by  Weyl)  w^ere  also  conveyed  to  McDonald,  Ltd.  (T. 
p.  30). 

At  the  outset  of  the  portion  of  the  Commissioner's  brief 
entitled  *^ Argument"  he  attempts  to  distort  these  trans- 
actions.  He  asserts  (br.  pp.  12-13) : 

On  June  27,  1946,  taxpayer  transferred  to  its  wholly 
owned  subsidiary,  McDonald  Ltd.  all  surface  rights 
in  the  Henning  Tract  and  two-thirds  of  the  surface 
rights  in  McDonald  Tract,  thus  giving  to  the  subsid- 
iary all  surface  rights  in  both  tracts.  The  transfer 
also  included  all  mineral  rights  (w^hich  had  no  cost 
basis  to  taxpayer)  in  the  Henning  Tract. 

This  statement  seeks  to  create  the  impression  that  the 
transfer  of  the  surface  rights  in  both  tracts  was  accom- 
plished by  a  single  document  and  that  the  conveyance 
contained  additional  words  of  transfer  specifically  refer- 
ring to  the  mineral  rights  in  Henning  Tract. 

The  statement  is  erroneous  and  misleading.  It  is  in 
keeping  with  the  Commissioner's  attempt  to  misconstrue 


the  ordinary  and  usual  characteristics  of  a  deed — to  in- 
duce the  Court  to  regard  it  as  having  a  dual  purpose. 

This  is  the  fallacy  which  pervades  the  entire  argument 
by  means  of  which  the  Commissioner  seeks  to  attack  the 
good  faith  of  the  transaction.  The  same  fallacy  also  ap- 
pears in  the  Commissioner's  brief  where  he  purports  to 
summarize  Weyl's  proprietary  interest  in  the  two  tracts. 
There  the  Commissioner  asserts: 

By  June  27,  1946,  taxpayer  owned  the  mineral 
rights  in  both  the  Henning  and  McDonald  Tracts.  It 
also  owned  the  surface  rights  in  the  Henning  Tract 
and  two-thirds  of  the  surface  rights  in  the  McDonald 
Tract — the  remaining  one-third  of  the  surface  rights 
being  owned  by  McDonald.  .  .  .  (br.  p.  12). 

The  foregoing  language  would  convey  the  impression 
that  Weyl's  title  to  the  surface  rights  and  mineral  rights 
in  Henning  Tract  was  derived  from  different  sources  and 
evidenced  by  different  muniments.  Of  course,  this  is  not 
the  case.  On  the  other  hand,  this  was  the  situation  with 
respect  to  Weyl's  interest  in  the  McDonald  Tract.  The 
mineral  rights  in  McDonald  Tract  had  been  acquired 
through  two  distinct  transactions.  The  two-thirds  of  the 
surface  rights  in  McDonald  Tract  had  been  acquired  by 
Weyl  through  two  other  transactions. 

Throughout  the  Commissioner's  brief  we  find  a  con- 
tinuous effort  to  divide  Weyl's  ownership  of  Henning 
Tract  into  surface  and  subsurface  rights.  The  Conmiis- 
sioner's  obvious  pur})Ose  is  to  create  an  atmosphere  which 
will  assist  his  contention  tliat  on  June  27,  1946,  Weyl's 
business  purpose  did  not  justify  the  execution  of  a  deed 
of  Henning  Tract  to  McDonald,  Ltd.  and  that  to  accom- 
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plish  that  purpose  Weyl  should  have  carved  out  the  min- 
eral rights  and  retained  them. 

The  same  fallacy  appears  in  the  Commissioner's  fre- 
quent assertion  that  the  mineral  rights  in  Henning  Tract 
had  ''no  cost  basis"  (br.  j).  13)  or  a  zero  basis  (br.  ]).  14). 
The  concept  of  a  separate  cost  basis  for  the  mineral  rights 
could  only  arise  when  they  were  separated  from  the  sur- 
face rights.  Prior  to  such  separation  the  asset  was  a 
single  one — the  land  with  all  its  contents.  The  cost  basis 
was  $338,375  (findings,  T.  p.  30).  This  cannot  be  split  up 
and  allocated  part  to  surface  and  part  to  mineral  rights. 

It  makes  no  difference  that  when  Weyl  acquired  the 
property  no  one  was  aware  of  the  gas  content. 

When  on  June  27,  1946,  Weyl  conveyed  Henning  Tract 
to  McDonald,  Ltd.  for  $338,375,  there  was  no  separate  cost 
basis  for  the  mineral  rights.  In  fact  there  was  no  feasible 
method  by  which  the  cost  of  the  mineral  rights — as  an 
asset  apart  from  the  surface — could  be  determined.  Later 
in  December,  1946,  when  the  separation  of  surface  and 
mineral  rights  in  Henning  Tract  occurred  for  the  first 
time  as  the  result  of  the  deed  of  the  mineral  rights,  then 
for  the  first  time  it  was  necessary  to  determine  the  value 
of  those  rights.  This  was  $230,000  and  the  transaction 
was  reported  on  that  basis. 


6.  The  Commissioner's  brief  ig:nores  the  proposition  that  the 
Tax  Court's  conclusion  is  in  essence  an  inference  drawn  from 
circumstantial  evidence. 

The   opening  brief   (section  4,  pp.   15-17)    pointed   out 

that  the  facts  found  by  the  Tax  Court  are  undisputed; 

that  there  is — as  the  Tax  Court  admits   (Tr.  p.  35) — no 
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direct  evidence  of  an  intent  to  recai)turo  tlio  mineral 
rights  for  the  purpose  of  tax  avoidance;  and  tliat  in  order 
to  sustain  the  assessment  the  Tax  Court  undertook  to 
draw  an  inference  from  circumstantial  evidence. 

This  aspect  of  the  decision  is  ignored  by  the  Commis- 
sioner. His  failure  to  mention  it  must  be  regarded  as 
a  recognition  that  the  point  is  unanswerable. 

Instead  of  meeting  the  issue  the  Commissioner  argues 
the  case  as  if  the  Tax  Court  had  made  a  finding  of 
fact  that  the  conveyance  was  sham.  The  Commissioner 
asserts : 

The  question  is  essentially  one  of  fact  and  in  deter- 
mining the  incidence  of  taxation  with  respect  to  the 
transaction  it  is  necessary  to  look  through  the  form 
and  ascertain  its  substance.  Commissioner  v.  Court 
Holding  Co.,  328  U.  S.  331 ;  Griffiths  v.  Commissioner, 
308  U.  S.  355;  Higgins  v.  Smith,  308  U.  S.  473;  Greg- 
ory V.  Helvering,  293  U.  S.  465.  That  being  so,  the 
findings  and  conclusions  of  the  Tax  Court  herein 
sustaining  the  Commissioner's  determination  should 
not  be  disturbed  unless  '^clearly  erroneous '',  due  re- 
gard being  had  for  the  opportunity  of  the  trial  court 
to  judge  the  credibility  of  witnesses  (citing  cases), 
(br.  p.  15). 

In  order  to  reverse  the  Tax  Court  it  is  not  necessary 
to  reject  any  finding  of  fact.  This  has  been  adequately 
demonstrated  in  the  opening  brief. 

As  to  the  Commissioner's  statement  that  the  ** conclu- 
sions'' of  the  Tax  Court  ''should  not  be  disturbed  unless 
clearly  erroneous"  (supra,  br.  ]).  If)),  this  is  not  the  law. 

In  Kuhn  V.  Princess  Lida,  119  F.  2d  704  (CCA.  3rd) 
the  court  discusses  the  rule  that  a  finding  of  fact  cannot 
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be   disturbed  on   ap])eal   unless  clearly  erroneous.    Then 

the  opinion  proceeds: 

The  rule  does  not  operate,  however,  to  entrench 
with  like  finality  the  inferences  or  conclusions  drawn 
by  the  trial  court  from  its  fact  findings.  And  so, 
while  accepting  the  facts  competently  found  by  the 
trial  court  as  correct,  an  appellate  court  remains  free 
to  draw  the  ultimate  inferences  and  conclusions  which 
it  its  opinion,  the  findings  reasonably  induce.  .  .  .  The 
sufficiency  of  the  evidence  to  sustain  a  trial  court's 
conclusion  or  finding  of  an  ultimate  fact  remains 
appropriate  matter  for  an  appellate  court's  consider- 
ation; State  Farm  Mutual  Automobile  Insurance  Co. 
V.  Bonacci,  et  al.,  8  Cir.  Ill  F.  2d  412,  415.  Where 
the  evidentiary  facts  are  not  in  conflict  or  dispute, 
the  conclusions  to  be  drawn  therefrom  are  for  the 
appellate  court  upon  review  of  the  trial  court's  action. 
...  (pp.  705-6.) 

In  Sears-Roehuch  d  Co.  v.  Johnson,  219  F.  2d  590 
(C.A.  3rd)  the  question  was  whether  the  use  by  Johnson 
of  a  trade-name  adopted  by  Sears-Roebuck  &  Co.  was 
likely  to  create  confusion  in  the  mind  of  the  public.  The 
District  Court  held  in  the  negative.  On  appeal  Sears- 
Roebuck  &  Co.  contended  that  the  evidence  clearly  war- 
ranted the  inference  of  likelihood  of  confusion.  In  defense 
of  the  judgment  Johnson  relied  on  the  findings  of  fact 
and  the  ** clearly  erroneous"  rule.  The  question  to  be 
decided  was  the  proper  inference  to  be  dra^vn  from  the 
basic  facts  found  by  the  trial  court.  Reversing  the  judg- 
ment the  court  said: 

In  considering  whether  or  not  the  district  court 
erred  in  finding  that  no  likelihood  of  confusion  ex- 
isted, this  court  is  not  bound   (although  defendants 
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contend  otherwise)  by  Rule  52(a)  of  the  Federal 
Rules  of  Civil  Procedure,  28  U.S.C.  In  disturbing  a 
district  court's  findings  of  basic  facts,  this  court  is 
guided  by  the  ''clearly  erroneous"  provision  of  Rule 
52(a).  But  Rule  52(a)  is  not  applicable  where,  as 
here,  the  dispute  is  not  as  to  the  basic  facts,  but  as 
to  what  inference  (i.e.,  ultimate  fact)  should  reason- 
ably be  derived  from  the  basic  facts.  This  court,  by 
examining  the  basic  facts  found  by  the  district  court, 
can  determine,  as  advantageously  as  the  district  court 
can,  whether  or  not  an  inference  of  likelihood  of  con- 
fusion is  warranted.  (Citing  cases.)   (p.  591.) 

Thus,  in  the  Sears-Roebuck  case  the  Court  of  Appeals 
drew  an  inference  from  the  facts  found  which  was  con- 
trary to  that  adopted  by  the  trial  court  and  favorable  to 
the  award  of  relief  to  plaintiff.  In  the  case  at  bar  all 
that  is  necessary  is  to  decide  that  the  findings  of  fact  do 
not  warrant  the  inference  of  tax  avoidance  adopted  by  the 
Tax  Court. 

7.  The  Commissioner's  brief  ignores  the  proposition  that  under 
settled  principles  of  law  as  to  inconsistent  inferences,  the 
decision  that  the  conveyance  was  sham  is  without  support. 

The  rule  pertaining  to  circumstantial  evidence  and  the 

effect  of  possible   inconsistent   inferences   was   discussed 

in  the  opening  brief.     The  pertinent  authorities  are  there 

cited   (section  5,  pp.  17-19).     All  this  is  ignored  by  the 

Commissioner.     Surely,  the  judicial  precedents  controlling 

the  case  at  bar  are  entitled  to  consideration.     Here  again 

the  Commissioner's  silence  is  tantamount  to  the  admission 

that  he  is  unable  to  answer  the  point. 
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8.  The  Commissioner  seeks  to  defend  his  assessment  on  the  same 
ground  adopted  by  the  Tax  Court — which  is  based  on  mere 
conjecture  and  suspicion. 

As  we  have  seen,  there  was  no  duty  on  the  part  of  Weyl 
to  justify  the  good  faith  of  a  transfer  to  McDonald,  Ltd. 
of  Henning  Tract  in  its  entirety  as  opposed  to  a  transfer 
of  the  mineral  rights  alone.  The  fact  that  McDonald,  Ltd. 
needed  only  the  surface  rights — which  neither  the  Tax 
Court  nor  the  Commissioner  disputes — does  not  compel 
the  inference  that  with  respect  to  Weyl's  failure  to  carve 
out  the  mineral  rights  the  deed  was  the  first  step  in  a  pro- 
gram of  tax  evasion. 

Hence,  the  decision  of  the  Tax  Court  has  nothing  to 
support  it  but  suspicion  and  surmise. 

Pertinent  to  this  proposition  are  such  assertions  in  the 
Commissioner's  brief  as  that  concerning  the  desirability 
of  consolidating  the  farming  operations  of  McDonald  and 
Henning  Tracts.  The  Commissioner  points  to  the  fact 
that  while  Holly  Sugar  Corporation  was  equally  interested 
with  Weyl  in  McDonald,  Ltd.,  both  tracts  had  been  farmed 
extensively  year  after  year  under  separate  ownership  (br. 
p.  17). 

The  answer  is  that  when  two  contiguous  parcels  come 
under  single  control  there  are  many  economies  to  be  ac- 
complished by  consolidating  the  title.  The  fact  that  there- 
tofore tlie  two  tracts  had  been  separately  farmed  does  not 
even  tend  to  dispute  the  advantages  flowing  from  single 
ownership.  Obviously,  there  is  no  merit  in  the  Commis- 
sioner's assertion  that  because  of  the  ])revious  separate 
operation  'Hhe  alleged  farming  and  operating  reasons 
pale  into  insignificance"  (br.  p.  17). 
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Another  excursion  into  the  reahn  of  imagination  is  tlie 
Commissioner's  statement  (footnote  8,  br.  \h  21)  that 
**  there  is  some  indication  that  Standard  had  i)repared 
papers  to  effect  separate  conveyances  from  taxpayer  and 
McDonald '\  The  same  subject  is  mentioned  at  })age  9 
of  the  Coimnissioner's  brief.  The  Commissioner  merely 
refers  by  page  number  in  the  transcript  to  a  comment 
in  the  Tax  Court's  opinion  and  the  testimony  of  Schroe- 
der,  the  Commissioner's  witness. 

In  our  opening  brief  we  analyzed  Schroeder's  testi- 
mony on  the  subject  and  demonstrated  that,  despite 
vigorous  cross-examination  by  the  Commissioner's  coun- 
sel, Schroeder  gave  no  testimony  as  to  the  contents  of 
the  document  which  had  been  initially  prepared  by  the 
counsel  for  Standard  Oil  Co.  The  Conmiissioner's  asser- 
tion as  to  ^ indication"  in  the  evidence  is  unwarranted. 

The  foregoing  comment  is  also  pertinent  to  the  Com- 
missioner's assertion  that  '^viewing  the  overall  transac- 
tion, the  ultimate  sale  of  the  gas  rights  must  have  been 
anticipated  by  taxpayer's  president,  Maurice  Zuckerman, 
prior  to  June  27,  1946,"  (br.  p.  22.)  This  is  a  gratuitous 
assumption;  it  is  not  warranted  either  by  the  evidence  or 
the  findings. 

At  page  23  of  his  brief  the  Commissioner  says  that  as 
the  result  of  the  purchase  of  Holly  Corporation's  shares 
in  McDonald,  Ltd.  the  taxpayer  ''had  complete  control 
over  both  tracts."    This  is  true. 

But  there  is  no  basis  for  the  conclusion  which  the 
Commissioner  seeks  to  draw — that  the  taxpayer  ''was  in 
a  position  to  control  and  handle  the  possible  settlemont  of 
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the  difficulties  with  Standard  by  sale  on  its  own  terms/' 
(br.  p.  23.)  It  is  obvious  that  the  terms  of  sale  could  not 
be  dictated  by  Weyl.  It  takes  two  to  make  a  bargain.  If 
Standard  had  adhered  to  its  initial  offer,  there  would 
have  been  no  sale  at  all. 

Another  excursion  on  the  part  of  the  Commissioner  into 
the  realm  of  imagination  occurs  in  his  assertion  that  in- 
cluded in  the  dividend  of  December,  1946,  from  McDonald, 
Ltd.  to  Weyl  were  some  mineral  rights  which  were  not 
conveyed  to  Standard  Oil  and  that  these  retained  rights 
had  a  value  which  should  have  been  reported  by  Weyl. 
(footnote  3,  br.  p.  14.)  There  is  no  evidence  to  support 
the  Commissioner's  assertion  that  these  additional  rights 
had  value.  He  advanced  the  same  contention  in  the 
Tax  Court.  It  was  rebutted  and  the  Tax  Court  apparently 
was  convinced  because  its  opinion  does  not  mention  the 
subject. 

The  retained  rights  to  which  the  Commissioner  refers 
were  minerals  other  than  gas  and  also  the  gas  below^  the 
eocene-cretaceous  contacts.  The  Engineer  Revenue  Agent 
investigated  this  aspect  and  reported  that  these  rights 
had  no  "particular  value."  This  finding,  dated  April  18, 
1949,  is  a  part  of  the  Revenue  Agent's  report  and  is  as 
follows : 

Value  of  mineral  rights  retained 

It  is  believed  that  no  ])articular  value  can  be  attrib- 
uted to  mineral  rights  retained. 

Weyl-Zuckerman  #1  penetrated  the  Cretaceous  for 
about  2000  feet  with  no  rei)orted  showings.  The  Cre- 
taceous has  been  producing  in  only  one  gas  field  in 
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Northern  California  and  lioro  the  rooord  shows  the 
Eocene  was  missing.  It  has  been  concluded  tliat  the 
value  of  any  retained  mineral  ri.iz:hts  is  too  speculative 
to  warrant  the  establishment  of  any  particular  value. 

Furthermore,  the  subject  is  immaterial  to  any  issue  in 
the  case.  It  has  nothing:  to  do  with  the  business  purpose 
of  the  conveyance  of  the  Henning  Tract  made  by  Weyl 
to  McDonald  on  June  27,  1946. 

The  only  purpose  of  the  Commissioner  in  going  so  far 
afield  is  to  impugn  WeyPs  conduct  and  inspire  prejudice. 

The  ultimate  and  most  far-reaching  surmise  on  the  part 
of  the  Commissioner  is  that  in  June,  1946 — when  Weyl 
conveyed  Henning  Tract  to  McDonald,  Ltd. — this  was 
done  in  contemplation  of  a  future  sale  of  the  mineral 
rights  to  Standard  Oil  Co.  In  the  opening  brief  (section 
6,  pp.  26-30)  the  conditions  which  prevailed  in  June,  1946 
are  set  forth  in  detail.  There  we  demonstrated  that  the 
circumstances  indicated  the  unlikelihood  of  a  sale.  In  the 
face  of  this  evidence  the  Commissioner  undertakes  to  pre- 
sent as  his  concluding  argument — echoing  the  theory  of 
the  Tax  Court — that  '^on  the  evidence  as  a  whole  the 
possible  sale  to  Standard  was  contemplated  from  the  be- 
ginning" (br.  pp.  26-27).  On  the  contrary,  the  evidence 
demonstrates  that  there  appeared  to  be  no  ])ossibility 
of  a  sale.  Furthermore,  the  decision  as  to  intent  to  evade 
taxes  cannot  be  supported  on  the  mere  s])eculative  ground 
that  a  sale  was  within  the  realm  of  i)ossibility. 
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9.  The  Commissioner  criticizes  the  sale  of  Henning  Tract  at  cost 
but  fails  to  answer  the  reasons  advanced  in  the  opening  brief 
justifying  this  aspect  of  the  transaction. 

The  opening  brief   (section  7,  pp.  33-36)   demonstrates 

the  propriety  of  the  sale  at  cost  and  the  immateriality  of 

the  increase  in  value  which  had  theretofore  been  recorded 

on  Weyl's  books. 

The  Commissioner  fails  to  answer  this  argument.  In 
his  brief  (pp.  4-5;  23-24)  he  is  content  to  repeat  the  com- 
ments of  the  Tax  Court  which  insinuate  that  the  trans- 
action is  open  to  criticism  because  the  sale  was  made 
at  cost.     Finally,  the  Commissioner  says: 

Regardless  of  w^hat  proper  accounting  and  bookkeep- 
ing procedure  might  rec^uire  in  the  case  of  a  sale 
of  an  asset  by  a  parent  to  its  subsidiary  at  more 
than  cost,  that  certainly  did  not  prevent  a  sale  of 
the  Henning  Tract  mineral  rights  at  their  market 
value,  (br.  p.  24.) 

In  the  above  extract  the  Commissioner  incorrectly  states 
the  point  presented  in  the  taxpayer's  opening  brief  (pp. 
33-36).  As  to  the  assertion  that  nothing  prevented  a  sale 
at  market  value,  this  certainly  does  not  provide  any  sound 
reason  why  the  sale  should  liave  been  made  on  that  basis. 
It  is  obvious  that  merely  because  it  is  permissible  to 
pursue  a  particular  course,  it  does  not  follow  that  failure 
to  pursue  it  constitutes  evidence  of  bad  faith. 

10.  There  is  no  evidence  that  the  dividend  of  December,  1946, 
was  planned  at  the  time  of  the  conveyance  of  Henning  Tract 
by  Weyl  to  McDonald,  Ltd. 

The  conclusion  of  the  Tax  Court  that  a  round-trip  of 

the  Henning  Tract  rights  was  planned  from  the  beginning 


17 


does  not  suffice  to  support  the  deficiency  assessment.  There 
must  be  evidence  that  the  dividend  was  contemplated  as 
a  part  of  tlie  original  scheme.  In  our  opening  brief  we 
pointed  out  that  neither  of  tliese  conclusions  finds  any 
support  in  the  evidence. 

The  Commissioner's  attack  on  the  dividend  is  not  only 
inadequate  to  accomplish  his  objective.  Even  as  far  as  it 
goes,  it  is  fallacious. 

Concerning  the  consequences  of  a  direct  conveyance  by 
McDonald,  Ltd.  to  Standard  Oil  the  Commissioner  argues 
that  "McDonald  would  have  received  ample  funds  with 
which  to  meet  its  obligation"  to  pay  the  Bank  $50,000  on 
the  principal  of  the  loan.  (br.  pp.  11-12.)  The  answer  is 
that  all  the  funds  derived  from  the  loan  were  needed  to 
p^y  pressing  obligations  and  were  used  for  that  purpose. 

The  Commissioner  attacks  the  dividend  as  an  effort  by 
McDonald,  Ltd.  to  "evade  its  contractual  obligation  to 
the  Bank  of  America. '^  (br.  p.  20.)  The  word  "evade" 
is  not  justified.  All  that  was  accomplished  was  an  essen- 
tial postponement  of  maturity  of  a  part  of  the  principal. 

The  Commissioner  says  that  "McDonald  could  not 
profit  in  the  long  run  by  such  a  maneuver."  (br.  j).  20.) 
The  answer  is  that  McDonald,  Ltd.  was  seeking  not  profit 
but — as  we  have  seen — deferment. 

The  Commissioner  says  that  by  direct  sale  McDonald, 
Ltd.  "would  have  received  the  $230,000  and  tlius  would 
have  had  ample  funds  with  which  to  honestly  meet  its 
obligations."  (br.  j).  20.)  Again  the  answer  is  that  the 
$50,000  could  not  be  spared.    The  unwarranted  imi)lica- 
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tion  that  the  course  jmrsued  was  dishonest  does  not  merit 
a  reply. 

The  Commissioner's  criticism  of  the  protest  (br.  \)\). 
20-1)  has  been  anticipated  in  our  opening  brief  (pp.  29-30, 
n.  4).  No  further  comment  is  necessary  except  to  point 
out  that  the  partial  quotation  at  page  21  of  the  Commis- 
sioner's brief  does  not  accurately  reflect  the  full  import 
of  the  protest. 

The  Commissioner  cites  the  Transport  Trad,  S  Term. 
Corp.,  case  (176  F.  2d  570,  572  (C.A.  2d))  contending 
that  it  supports  the  conclusion  that  the  dividend  by  ^Ic- 
Donald,  Ltd.  ^*can  only  be  considered  as  a  distribution  to 
escape  a  tax.''  (br.  p.  25.)  The  Transport  decision  is 
adequately  explained  in  our  opening  brief  (p.  38).  There 
was   no   business   reason   for  the   dividend  in   that   case. 

Finally,  the  Commissioner's  brief  quotes  from  C.I.R.  v. 
Court  Holding  Co.,  324  U.S.  331,  334,  a  statement 
that  a  "transaction  must  be  view^ed  as  a  whole  .  .  .  from 
the  commencement  of  negotiations  to  the  consmnmation 
of  the  sale."  In  that  case  the  negotiations  were  con- 
tinuous up  to  the  point  of  consummation;  in  the  case  at 
bar  the  negotiations  were  broken  off  and  the  subject 
of  sale  was  abandoned  until  later  reopened.  Further- 
more, the  rationale  of  the  Court  Holding  Co.  case  cannot 
accurately  be  appraised  without  considering  U.  S.  v. 
Cumberland  Co.,  338  U.S.  451,  94  L.  P^d.  251,  where  the 
opposite  result  was  reached  on  the  basis  of  facts  which 
were  somewhat  similar.  The  Court  held  that  those  in 
control  of  a  corporation  can  select  a  roundabout  course 
for    disposing    of    a    corporate    asset    and    maintain    the 
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integrity  of  the  transaction  even  though  the  choice  is 
dictated  solely  by  an  intent  to  escape  taxation  and  witli- 
out  any  business  necessity. 

Dated,  San  Francisco,  California, 
February  23, 1956. 

Respectfully  submitted, 
David  Livingston, 

Attorney  for  Petitioner. 


(Appendix  Follows.) 


p^' 


Appendix 


Appendix 


San  Joaquin  Brick  Co.  v.  Commissioner  of  Inf.  Rev.,  130 
F.  2d  220  (CCA.  9th)  (1942) 

*'.  .  .  (T)he  argument  of  both  parties  to  tliis  appeal 
on  the  question  of  the  conclusiveness  of  the  Board's 
finding  discloses  a  misunderstanding  of  the  expres- 
sions often  made  by  the  Courts  that  the  Commis- 
sioner's determination  is  supported  by  a  presmnption 
of  correctness  and  that  the  taxpayer  has  the  burden 
of  showing  it  to  be  wrong.  See,  for  instance,  Welch 
V.  Helvering,  290  U.S.  Ill,  115,  54  S.Ct.  8,  78  L.Ed. 
212. 

In  Perry  v.  Commissioner,  9  Cir.,  120  F.  2d  123, 
124,  this  Court  undertook  to  explain  such  expressions 
by  saying,  'This  finding  (the  determination  of  the 
Commissioner)  is  presumptively  correct,  that  is,  until 
the  taxpayer  proceeds  with  competent  and  relevant 
evidence  to  support  his  position,  the  determination 
of  the  Commissioner  stands.  When  such  evidence  has 
been  adduced  the  issue  depends  wholly  upon  the  evi- 
dence so  adduced  and  the  evidence  to  be  adduced 
by  the  Commissioner.  The  Commissioner  cannot  rely 
upon  his  determination  as  evidence  of  its  correctness 
either  directly  or  as  affecting  the  burden  of  proof.'  " 
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Assistant  I^.  S.  Attorney, 
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vs.  Albert  J)(  I  (iacrrio  8 

Ignited  States  District  Court,  Southc!?!  District  of 
California,  (*eiitral  Division 

No.  18()cS9-\\\M 

HALI.DOKA  KKJSTIX  SKU  HDSOX, 

PlaintifT. 
vs. 

ALBERT    DEL    GUERCIO,    JOPIX     DOE    and 
RICHARD  ROE, 

Defendants. 

COMPLAINT  FOR  DECLARATORY 
JUDGMENT  AND  INJUNCTION 

Conies  now  the  ])laintiff  Halldora  Kristin  Sigui-d- 
son  and  for  cause  of  action  against  the  defendants, 
and  each  of  them,  complains  and  alleges: 

I. 

That  she  now  is  and  for  more  than  ten  (10)  years 
last  past  has  been  a  resident  of  the  County  of  Los 
Angeles,  State  of  California,  being  in  the  jurisdic- 
tion of  the  above-described  court. 

11. 

'i'hat  this  Court  has  jurisdiction  of  the  above- 
describ(>d  action  for  a  Declaratory  Judgment  by 
virtue  of  the  i)roYisions  of  the  Act  of  June  14, 
1934,  as  amended,  commonly  known  as  the  Declara- 
tory Judgments  Act  (Title  28,  Lnited  States  Code, 
Section  2201,  et  seq.). 


4  Ihilhhnu  f\risf/)i  Sif/un/sou. 

HI. 

Tlint  the  (lotVndaiit  Albeit  Del  Guoirio  is  tlic  duly 
a))[)()iTit('(l  OtYicci-  ill  ('liar.u'e  of  the  Los  Anu'c^los 
office  of  the  I nniiiuratioii  and  [2*]  Naturalization 
Sei-vicc  of  till'  Tinted  States  and  is  under  the  super- 
visi(^n  and  direetion  of  tlie  Attorney  General  of  tlie 
Tiiited  States  and  the  Commissioner  of  Immiu'ra- 
tioii  and  Naturalization,  as  well  as  the  Disti'iet 
Director  for  this  district,  said  District  Director 
liavinu'  headcjuarters  in  San  Francisco,  California: 
tliat  said  dc^fendant  Albert  Del  Guercio,  as  Officer 
in  charu'e  of  the  Los  Anueles  office,  is  charged  with 
the  administration  and  execution  witliin  said  area 
of  the  above  District  of  the  Immi^*ration  and 
Naturalization  Service*  orders  and  the  immigration 
laws  of  the  United  States. 

That  plaintiif  is  informed  and  believes  that  de- 
fendants John  Doe  and  Richard  Roe  are  Acting' 
()ffic(*rs  in  Charue  of  the  Los  Angeles  office  of  above- 
desci'ibed  agency  with  the  same  ri,c:hts,  duty  and 
responsibility  as  the  Officer  in  charge,  as  alleized, 
and  that  ])laintiff  so  alle^c^s  u])on  hor  information 
and  belief. 

TV. 

That  plaintii¥  does  not  know  the  true  name  or 
names  of  the  defendants  sikhI  herein  under  the  fic- 
titious names  of  Jolm  Doe  and  Richard  Roe  and 
asks  l(»av(*  of  this  Court  to  amend  showin^'  the  true 
name  when  same  shall  be  dulv  asceii:ained. 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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Herein 


V. 

11iat  on  ov  about  Uw  :]()i\\  day  of  Maivli,  V,)'}'.], 
tile  then  District  Dii^ectoi-  of  this  ai'ca  Tor  the  ahovc- 
(IcscrilxHl  s(M'\ic(',  11.  ]\.  I.andoii.  as  Disti'ict  Di- 
rector of  tlie  linnii,i;ratioii  and  Xatiu'alizatioii 
Service  issued  or  caused  to  he  issued  an  Orch-r  oT 
D(>})ortation  directinu'  that  the  plaintiff  he  taken 
into  custody  and  de])orted  from  the  Tnited  States 
to  Canada.  Plaintiff  is  informed  and  believes  and 
u])on  said  g'round  avers  that  said  Ord(M'  of  Dey)orta- 
tion  lias  never  since  ])een  cancelled  or  \acated. 

VT. 

Plaintiff  alles^es  that  all  administrative  I'emedies 
liave  ])een  exhausted.  [3] 

VII. 

11iat  plaintiff  filed  a  petition  for  writ  of  Habeus 
Cor])us  in  this  court  on  June  24,  1953,  and  said 
])etition  was  denied  on  July  28,  1953.  The  United 
States  Court  of  Appeals  for  the  Nintli  Circuit 
affirmed  the  judgment  of  the  trial  court  on  Sep- 
tember 7,  1954,  and.  the  United  States  Supn^me 
Court  denied  writ  of  certiorari  on  January  10,  1955. 

VIII. 

l^laintiff  contends  tliat  by  virtue  of  said  Order  of 
Dei)ortation  she  is  about  to  })e  taken  into  custody 
for  de{)()rtation  and  de})rived  of  hei*  liberty  uidaw- 
fully,  in  viohition  of  due  process  and  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States,  for  reasons  as  hereinafter  moi-e  fully  set 
forth. 
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rx. 

That  (Ui  ()]•  alx.iit  the  2fith  day  of  T)eceinl)er,  H)4(), 
plaintiff  entered  the  Tnited  States  at  I>hiiiH%  Wasli- 
iiii^-ton,  for  j)eiinaiieiit  I'esideiiee  after  full  and  eoin- 
])let(^  e()m])liaiu'e  witli  the  a])])ertaini]m  hiw ;  that 
slie  liad  been  a  resid(Mit  since  Mai'ch,  1944,  and 
permanent  r(»sidenee  admission  secured  thereafter 
as  alleu'ed.  That  at  all  times  since  said  December 
29,  194(),  i)laintiff  has  been,  and  still  is,  a  lawful 
])ermanent  resid(nit  of  the  United  States. 

X. 

Tliat  })laintiff'  attended  the  University  of  South- 
(^rn  California  at  Los  Angeles  from  1944  to  1950, 
attaining-  the  collegiate  degrees  of  A.B.  and  A.M. 
That  the  degree  of  A.B.  was  secured  in  194S,  A.^f. 
in  19r)0.  That  she  was  a  regular  student  for  the 
bachelor's  degree,  while  the  master's  degree  was 
s(»cured  after  obtaining  employment  as  a  teacher. 
That  in  July,  1949,  ])laintiff  took  a  two-week  vaca- 
tion triy)  to  Mexico  and  the  last  entry  at  San  Ysidro, 
California,  was  tlu^  basis  of  the  charge  u])on  which 
the  wa]*rant  of  de])ortation  was  based.  [4] 

\r. 

That  |)laintiff  Hied  hvv  "Preliminaiy  Form  for 
Naturalization  and  Certificate  of  Arrival"  early  in 
th(^  year  1951  and  she  has  been  awaiting  processing 
of  same  since  said  date  of  filing. 

XTI. 
That  duiing  October,   1950,  in  response  to  a   re- 
(luest    foT'   information    from   said    service,    ])laintiff 
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was  askiul  to  I'cport  to  said  ofticc  at  1  p. in.  on  Xo- 
\iMnl)(M-  2,  1950.  Tliat  she  icjxM'tcd  as  rccpicstcd  and 
was  i]iteiTOi»'ated  by  two  iiivi'sti^ators  wIh>  were 
supposed  to  Imt  did  not  I'ecord  the  iiitei'vicw,  record- 
ing- on  a  l)i('tai)hone  niacliinc  only  wliat  tlicy  dcsiivd 
and/or  commanded  y)laintitf  to  state.  Tliat  plaintiff 
is  informed  and  l)elie\-es  and  upon  said  uround 
allei2:es  tliat  ei^lit  l)i('taj)lione  ])elts  were  i'e(|ui]-ed 
to  record  as  nuicli  as  tlie  inxestiuators  felt  inclined. 

XIII. 

That  the  said  investigators  of  said  s(^rvice  \nv- 
sented  allec^ed  transcripts  of  said  interview  of  No- 
vember 2,  1950.  for  signature  to  ])laintiff  and  she 
refused  to  sie^n  same  on  Ww  grounds  that  they,  and 
each  of  them,  were  inaccurate,  inconiph^tc  and  not 
made  freely  and  voluntarily. 

XIV 

That  on  or  alnnit  the  11th  day  of  October,  VXA. 
])laintiff  w^as  served  with  a  warrant  of  arrest  for 
dej)ortation  upon  the  .^rounds  that  she  had  been  a 
member  of  the  Communist  Pai-ty  of  the  Tnited 
States  prior  to  her  entry  in  1949;  that  while  she 
was  a  student  at  the  university,  it  w^as  claimed  that 
she  was  a  member  of  a  club  which  was  the  campus 
cell  of  the  communist  organization. 

XV. 

That  said  warrant,  ])laintiff  is  infoinied  and  be- 
lieves and  upon  said  ground  alleges,  was  bas(»d  upon 
the  illegal  and  unconstitutional  examination  of  Nov. 
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-,   If)')!),  and  file  t('stiiii(»iiy  of  two  jjrofcssioiial  wit- 
ii(*ss(\<,  i)(>tli  of  whom  ai-c  pcrjiu'crs.  [5] 

XVT. 

Tliat  sli(^  was  uraiitcd  a  "so-called"  licai'iim'  hy 
tlic  iniiniuratioii  sci'vicc  and  tlic  alliv^ed  statciiUMit 
of  tlic  \o\(>iii})('r  2,  11)50,  inteiTOi^'atioii  was  admitted 
into  (evidence  over  ])ro})eT  and  valid  le.uai  o}),ie(*tions 
and  })r()of  of  its  inadmissibility  and  ])roof  that  it 
was  based  upon  spurious  l)i('taj)hone  ))elts:  that  the 
hearing-  officer  denic^d  plaintiff  the  ri^ht  to  liave  th(^ 
Dictaphone  ])elts  examined  by  Dieta])lione  CoT'})ora- 
tion  ex])erts  to  prove  tlu^ir  s])uri()usness;  that  the 
hearinu'  offic(M'  denied  ])laintiff  ri^lit  of  reasonable 
eross-examinaticm  of  a  GovennniMit  witnc^ss  wJK^m 
])laintiff  subsequently  ])roved  a  perjurer  by  docu- 
mentary (evidence;  and,  the  hearin,i>'  officer  failed, 
ne.glected  and  refused  to  comply  with  the  law  set 
forth  in  8  Code  of  Fed(n'al  Re^idations  appertain- 
inu'  to  conduct  of  deportation  hearin,^-. 

XVII. 

That  the  habeus  cor])us  proceeding-  was  a  denial 
of  due  process  of  law^  in  that  the  immigration  serv- 
ice failed  to  and  refused  to  file  with  the  Court  a 
full  and  complete  immigration  file  and  tlie  docu- 
inents  required  under  the  Order  to  Show  Cause 
issued  at  th(^  time  of  filing  of  the  petition  for  writ 
of  habeus  corpus. 

XVIII. 

That  the  Immigration  and  Naturalization  Serv- 
ice, by  and  through  its  then  local  District  Director, 
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IT.  R.  I.aiulo]),  lias  issued  an  Ordrr  n\  I  )('|)(H'taf  i(Hi 
pit'dicatcHl  upon  the  allcucd  statcnicut  of  Non cirihcr 
L\  1^)50,  and  the  testimony  ol*  the  t\V(>  "all(\^•('(^" 
witnesses  and  tlie  deeision  of  the  heaiinu  otricei', 
all  as  hereinabove  alleged,  auainst  the  plaintiff 
on  the  <2:i'ound  tliat  she  had,  ])rior  to  \\vv  ic-enti'v, 
hei'u  a  niem])er  of  the  conununist  party  of  the 
Tnited  States  and  1)\'  reason  of  the  fore^oini;  tliei'e 
is  an.aetual  controversy  existing"  between  the  paities 
liereto  witli  resj)eet  to  the  validity  of  said  ()i-der  of 
Deportation  and  with  res])eet  to  the  enloi'eenient 
thereof  against  the  ])]aintiff  by  the  defendants 
and/or  defendant.  [()] 

XIX. 

Plaintiif  is  informed  and  believes  and  upon  the 
basis  of  said  information  and  belief  alleges  that 
unless  restrained  by  the  Order  of  this  Honorable 
Court,  the  defendant  Albert  Dc^l  (luereio,  and/or 
defendants  John  Doe  and  Kiehard  Koe,  by  and 
through  his/their  agents  and  em])loy(»es  intends  to 
and  will  take  plaintiff  into  custody  under  coloi* 
of  said  Order  of  De])ortation  and  will  de])rive  her 
of  her  liberty  and  of  the  opportunity  to  earn  her 
livelihood,  to  her  irreparable  damage,  and  will  con- 
timu'  to  act  without  authorization  in  law  and  threat- 
ens to  and  will  deprive  plaintiff  of  hei*  liberty  with- 
out recourse. 

XX. 

Plaintilf  seeks  (1)  a  Declaratory  Judgment  that 
the  Order  for  the  de})ortation  of  plaintiff  issued, 
as  aforesaid,  on  the  30th  day  i)\  Maich,    19;");],   is 
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\oi(l  niid  wiilioiit  \\)vcv  or  ctTcct  and,  (-)  an  iii- 
.jinictioii  I'cstraiiiiiiu-  dclViulaiits,  or  any  of  tlu^n, 
from  pi()c(H'(liiiL;-  against  tlie  ])laintiff  utkIct  said 
Order,  jx^iidiiiu-  the  dctcM-minatioii  of  the  validity 
of  said  order. 

Plaintiff  is  witliont  a  ])lain,  speedy  or  adecjuate 
i-eniedy  at  law  to  pi'ev(>nt  (n*  redress  sneh  irre])ar- 
al)le  damaue  and  injury  as  will  result  from  her 
suinniai-y  removal  Ironi  tlie  United  States. 

^^'ll(u•eupon,  Plaintiff  Prays  Judgment  as  Fol- 
lows: 

1.  Tliat  the  Order  of  Deportation  issued  ))y  the 
immigration  service  be  declai'ed  illegal  and  void 
and  without  force  or  effect; 

2.  That  an  order  be  issued  permanently  enjoin- 
ing and  restraining  defendants,  or  any  of  them, 
from  deporting  plaintiff; 

3.  Such  otlier  and  further  rc^lief  as  is  proper. 

/s/  JOHN  \\  TOBIN, 

Attorney  for  Plaintiff. 

Duly  viU'itied. 

[Endorsed]:     Filed  Ai)ril  IS,  IDf);-).  [7] 
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[Title  of'District  {\n\v\  and  (\-niM'.] 

ORDKR  TO  SHOW  CAISK  AND  TI^^^1M)RARY 
RESTRATNTNO  ORDKR 

To  Albert  Del  Guercio,  Omcei-  in  Cluii-c  of  tlic  Los 
Angeles  office  of  the  Tnited  States  InnniLiration 
and  Naturalization  Service,  and  dohn  Doc  and 
Richard  Roe,  Acting-  Offic(^i*/()fticers  of  said 
office  for  said  au'iiicv  of  tlie  Ooxcrnment: 

Upon  reading'  the  verified  com])laint  on  file  herein 
and  good  cause  a])])earing  thcM'efore, 

It  Is  Hereby  Ordered  That  You  be  and  aj^pear  in 
Courtroom  No.  2  of  the  above-entitled  court  on  the 
2r)th  day  of  April,  1955,  at  the  hour  of  10  a.m.  to 
show  cause,  if  any  you  have,  why  the  plaintiff 
Halldora  Kristin  Sigurdson  should  not  receive  the 
relief  i)rayed  for  in  the  (•()mj)laint  on  tile  hei-ein, 
and. 

It  Is  Further  Ordered  tliat  ])ending  the  heai'ing 
of  said  Order  to  Show  Cause  the  defendants,  and 
each  of  them,  be  and  is  restrained  and  enjoined 
from  deporting  said  plaintiff. 

Dated:     April  18,  1955. 

/s/  WM.  C.  iNIATHES, 
Judge. 

[Endoi^ed]:     Filed  April  18,  1955.  [9] 
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[IMtlc  of  District  Couvi  and  Cause.] 

XOTICK  OF  MOTION  1Y)  DISMISS 

T<»  the  Plaintiff  Ahnxc  Named,  Halldora  Kristin 
Si^nidson.  and  to  John  P.  Tohin,  IIcm*  At- 
torney : 

^'ou  and  Kacli  of  ^'on  Will  Please  Take  Notiee 
tliat  tile  defendant  Albert  I)(^l  (luercio,  by  and 
tlirouLili  the  undersigned,  will  brinu*  the  followiii.u' 
^Fotion  to  Dismiss,  pursuant  to  Rule  12(b)(1),  (6), 
and  (7),  Federal  Rules  of  Civil  Proeedure,  on  for 
heari]!,^'  before  the  above-entitU^d  Court,  in  tlie 
Courtroom  of  ihv  Honorable  William  M.  Byrn(\ 
United  States  District  Jud.u'e,  in  the  United  States 
Post  Office  and  Courthouse  Jiuildinc.',  812  Nortli 
Spring-  Street,  Los  Angeles,  California,  on  Monday 
the  2nd  day  of  May,  1955,  at  9:45  o'clock  in  the 
forenoon  of  that  day,  or  as  soon  thereafter  as  coun- 
s(^l  can  be  heard. 

Dated:     A])i'il  22,  1955. 

LALXmLIN  p].  WATERS, 

Ignited  States  Attorney; 

MAX  F.  DKUTZ, 

Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division; 

ANDREW  J.  WEISZ, 

Assistant  V.  S.  Attorney: 

/s/  ANDREW  J.  WETSZ, 

Attorneys  foi*  Defendant, 
Albert  Del  Guercio.  [11] 
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Motion  to  Dismiss 

Tlic  defeiulant,  Alhcil  Del  (Incivio,  <-is  ofticc!-  in 
cliargv  of  the  IniniiiiTation  and  Xatnrali/ation 
Service,  I.os  Anu'eles,  Calil'oi-nia,  apjx'arinu  spc- 
eially  Tot  this  j)ur))()se,  moves  the  CoiU't  I'oi-  dis- 
missal of  the  within  action,  j)ursiiaiit  to  Ruhi 
12(h)(1),  (6),  and  (7).  Federal  Rnh's  of  (^ivil 
Procedure,  on  tlie  I'ollowinu'  ui'ounds: 

1.  Tliis  Coin-t  lacks  ju7-isdiction  ovei*  the  snh.iect 
matt(M*  of  the  instant  action,  and  plaintiff  has  failed 
to  alle.ue  statutory  authority  for  the  Jni'isdiction  of 
this  Court. 

2.  The  Complaint  on  file  lierein  fails  to  state  a 
claim  u])on  whicli  relief  can  he  manted  loi'  the 
reasons  that  the  issues  raised  hy  the  (-omplaint 
are  settled  by  the  decision  in  the  case  of  Siuurdson 
V.  Landon,  Civil  Xo.  ir)648-C,  and  the  Order  of 
Deportation  may  not  he  reviewed  in  these  pi(»cee(l- 
ino's. 

3.  The  Com]daint  on  tile  hei'cin,  if  the  abosc 
grounds  are  not  well  taken,  fails  to  join  indis- 
])cnsal)le  parties. 

This  Motion  is  based  and  will  he  j)i'esented  npon 
the  Complaint  of  ])laintiff  on  hie  hei-ein,  these 
Motion  papers  and  the  accompanying*  Menioiandntn 
of  Points  and  Authorities  in  suppoit  thei'eof,  to- 
.U'ether  with  all  the  records  and  hies  of  this  action 
and  the  action  entitled  Si^ui'dson  vs.  Landon,  Ci\il 
No.  ir)fU8-C. 
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Dated:     April  22,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX   F.  ])KUTZ, 

Assistant  V.  S.  Attorney, 
Chief  of  Civil  Division; 

ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

/s/  ANDREW  J.  WEISZ, 

Attorneys  for  Defendant. 
Albert  Del  Guercio.  [12] 

Mc^noranduni  of  Points  and  Authorities  in  Su])])ort 
of  Motion  to  Dismiss 

The  Com])h\int  aUe.^cs  Jurisdiction  under  the  pro- 
visions of  Sections  2201,  et  seq.,  of  Title  28,  IT.S.C. 
It  is  clear  that  the  Declaratory  Judument  Act  does 
not  confer  any  added  jurisdiction  u])on  the  Federal 
Courts,  hut  merely  enlarges  the  '*rano(»  of  reinedies 
availahle.'^  (Skelly  Oil  Company  v.  Phillips  Com- 
])any,  :]39  U.  S.  mi,  iul  (1950).)  Thus,  the  com- 
plaint fails  to  alleu'e  jurisdiction  in  this  Court. 

If  ouv  wvvv  to  disre.c'ard  the  failure  to  alleg'e 
suhsidiary  jurisdiction  upon  which  the  claim  for 
declaratory  relief  is  predicated,  it  is  nevertheless 
apparcMit  that  the*  ])leader  does  not  and  cannot  state 
a  claim  upon  which  relief  can  he  ^'ranted.  On  its 
face,  it  is  a])parent  that  the  Com])laint  is  an  at- 
tem])t  to  convert  the  usual  type  of  case  in  the  form 


rs.  Mh(  rf  1)(J  (hicrriu  15 

of  habeas  ('()r])us  ov  judicial  rex  icw  iiiidi  r  the  Ad- 
ministrative Procedure  Act  iiit(>  a  Declaratory 
Jiidu-nient  Action.  Tlie  iiidespeiisahle  i)i-ei('(|uisite 
of  decdaratory  relief  is  the  presence  of  an  "actual 
controversy."  (Section  2201,  Tith'  28,  United  States 
Code.)  As  between  the  piaiiitiff  and  the  (hd'eiidaiit, 
Del  Guercio,  it  is  cli^ar  tliat  there  is  not  an  actual 
controvei^sy.  (Rodriuuez  \.  Lan(h)n,  212  F.  2d  r)()8, 
509  (C.A.  9,  1954.).) 

There  is,  liowcn^i^r,  an  evcni  more  cogent  r(*aso]i 
why  tlie  Complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted.  Wliether  a  Deportation 
Order  is  reviewable  in  habeas  c()rj)us  proceedinus, 
judicial  review^  ])roceedinij,s,  or  both  (A.uuilera- 
Flores  v.  Landon,  125  F,  Supp.  55),  a  com])lete  i-e- 
view^  of  the  validity  of  a  De])ortati()n  Order  in  one 
such  proceeding-  would  necessarily  bar  latei'  actions 
in  a  different  form  to  accomplish  tla^  same  pui- 
j)Ose.  It  is  a  cardinal  princi])le  that  Iheic  must  be 
an  end  to  vexatious  litigvation,  which  is  etnbodied 
in  the  principle  of  res  judicata.  [13]  An  examina- 
tion of  the  record  in  the  previous  habeas  coipus 
])roceedino-  that  came  befoi-e  this  Couit,  bearini; 
Civil  No.  15()48-C,  or  of  the  o])inion  oT  tli<"  Court 
of  Apj)eals  for  the  Ninth  Circuit  in  that  case,  re- 
])orted  at  215  F.  (2d)  791,  establishes  that  each 
of  ])laintift*'s  contentions  has  received  (jfticial  con- 
sideration, and  has  been  decidiul  against  hei-.  The 
])rior  judgment  not  only  establish(\s  conclusi\ cly 
that  the  Order  of  I)e])oi'tation  is  valid,  and  that  the 
contentions  of  petitioner  conceiiiing  in\alidity  are 
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not  well  taken,  hnt  also  ('stai)lisli('s  tliat  tlici'c  is  no 
actnal  contT'oxci-sy,  and  that  the  <  "oinplaint  was 
1o(1l!('(]  only  for  tlic  |)ni'|)os('s  of  dohiy. 

It  shonld  he  further  noted  that  tlie  ])rior  decision 
is  not  i'(»s  judicata  only  as  to  officers  su])erior  to 
H.  K.  l.andon,  named  as  a  defendant  in  the  prior 
action.  (Tlie  defendant,  Del  Guercio,  was  named  in 
the  |)rior  action.)  T.e.u'alistically,  one  mio'ht  argue 
that  i)lainti1T  is  not  hound  hy  the  ])rior  jud.^ment 
if  slie  were  suinu  a  superior  officer.  In  sucli  an 
instaiice,  tlierc^  would  l)e  th(^  lack  of  an  indispensable 
])arty. 

AA^KU'efore,  this  defendant  ])rays  that  the  Com- 
plaint tiled  in  this  cause  be  dismissed,  the  Tem- 
])orary  I^esti'ainin.u'  Order  be  dissolved,  and  that 
the  relief  ])ray(*d  for  in  the  Com])laint  be  denied. 

I^es])ectfully  submitt(^d, 

T.AUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEI'TZ, 

Assistant  V.  S.  Attorney, 
Chief  of  Civil  Division; 

ANDREW  J.  WEISZ, 

Assistant  U.  S.  Attorney; 

/s/  ANDREW  J.  WEISZ, 

Attorneys  for  Defendant, 
Albert  Del  Guercio. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  April  22,  1955.  [14] 
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[n^ith'  of  Disti-ict  (\>mt  and  (\uls(^] 

POINTS  AND  ArTHORTTTES  IN  OPPOSI- 
TION TO  DEFENDANTS^  MOTION  TO 
DISMISS 

I. 

Tliis  Court  lias  Jurisdiction  of  tlic  ahovc-dcsciihcd 
matter. 

Shaug'hnossy  vs.  Pedi'ciro 

No.  374  October  Term,  1954,  of  V.  S.  Su- 
])reme  Court.  Decision :  Api'il  25,  1955. 

II. 

Alle.<^atiou   of  jurisdietiou   in   (•om])laint   is   suffi- 
cient. 

Sliaue:hnessy  vs.  Pedreiro,  supra 
Flores  vs.  Laudon 

125  Fed.  Sui)p.  :y^\  #16587  WP>  tliis  coui't 
files. 

5  use  1009  (I));  (e)(()). 

ITT. 

Tem])orary   iTijuuction   ])endiim-  tiual   det(n*mina- 
tion  proper. 

5  rSC  1009  (d). 

IV. 

All  necessary  parties  defendant  have  been  named 
herein. 

Shauii'hnessy  vs.  Pedi'eiro,  supra.  [Pi] 

V. 

Alien  may  test  the  validity  of  deportation  older 


18  11  (ill (hull  Krisfi))  Sif/Kvdson 

In-  eitlicr  complaint  foi*  declaratory  relief  or  habeus 
rpiis  jx^tition.    Tlic  nilinu"  on  one  is  not  res  jndi- 
ata  to  tlic  otluM'  or  snbscciucnt  filinus  of  sanu\ 


CO 
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Sliauuiinc^ssy  vs.  Pedreiro,  supra. 

l\csp(U't fully  submitted, 

/s/  JOHN  P.  TOBIN, 

Attorney  for  Plaintiff. 

Ixeccipt  of  copy  acknowledged. 
[Endorsed]:     Filed  May  2,  1955.  [17] 


[Title  of  District  Court  and  Cause.] 

:mixutes  of  the  cofrt— may  2,  1955 

Present:  Hon.  Wm  M.  l>yrn(%  District  Judge. 

Counsel  for  Plaintiff:  John  P.  Tobin. 

Counsel  for  Dc^fendant:  Andrew  J.  Weisz, 
Assistant  U.  S.  Attorney. 

Proeeedings:  For  hearing  on  motion  to  dismiss, 
and  for  lu^aring  Ord(M-  to  Show  Cause. 

It  Is  Ordered  that  motion  to  dismiss  is  granted. 

EDMUND  L.  SMITH, 

Clerk; 

By  CHARLES  A.  SEITZ, 
Deputy  C\vYk,  [18] 
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rnitcd  States  District  Coiii-t,  SouthorTi  District  of 
California,  Central   Division 

No.  lS0cS9-Wl^ 

HALLDORA  KRISTIN  SKIURDSON, 

Plaintitf, 
vs. 

ALBERT    DEL    GUERCTO,    JOHN    DOE    and 
RICHARD  ROE, 

Defendants. 

ORDER  OF  DISMISSAL 

The  above-entitled  matter  came  on  re.^nlarly  for 
liearinof  of  defendant  Del  Gnercio's  Motion  to  Dis- 
miss, nnder  Rnle  12(1))  (I),  (6).  and  (7)  of  the 
Federal  Rules  of  Civil  Procedure,  on  ^lay  2,  1955, 
in  the  above-entitled  Court,  hefoi'e  the  Honorable 
William  M.  Byrne,  Judge  Presiding',  ])hiintiff  be- 
ing re])resented  by  her  attorney,  John  P.  Tohiii, 
and  the  defendant  Del  Guercio  being  re|)resented 
by  his  attorneys  Laughlin  E.  Waters,  Pnited  States 
Attorney;  Max  F.  Deutz  and  Aiidi-ew  J.  W'eisz, 
Assistants  United  vStates  Attorney,  by  Andrew  .1. 
Weisz;  and  the  Court  having  considered  the  Motion 
to  Dismiss  and  the  authorities  of  the  ])arties,  and 
having  heard  the  argumi^nt  of  counsel;  and  it  ap- 
j)earing  that  the  com])laint  alleges  jurisdiction  of 
the  action  under  the  provisions  of  Section  2201, 
et  seq.,  of  Title  28  U.  S.  C,  and  it  a])i)earin-  to  \\w 
Court  that  said  section  i\()^'>  not  confei-  jurisdiction 


20  11  all  (Joy  (I  Kristin  Sif/twdso)) 

oil  tile  Court,  nnd  that  t\\v  Court  docs  not  otluM'wisc 
ha\T  jurisdiction  to  rc\  icw  the  matters  aHci^-cd  to 
liave  been  ])ass(Ml  uj)on  by  tlie  United  States  Court 
of  Appeals  for  the  Xiutli  Circuit; 

Now,  Tlierelorc,  It  Is  Here))y  Oi'dca-ed,  Adjudged 
and  Decreed  that  |)laiutitf' s  complaint  on  file  herein 
be  and  the  same  is  hereby  dismissed  foi*  lack  of  jur- 
isdiction ov(M'  th(^  [19]  subject  matt(M*. 

it  is  Further  Oidered  that  the  Temporary  Re- 
strainini;-  Order  heretofore  issued  on  April  1(S,  195;'), 
be,  and  tlie  samc^  is  liereby  dissolvc^d. 

It  is  Further  Ordered  that  the  defendant,  Del 
Guercio  liave  his  costs  ag'ainst  tli(^  ])laintift'. 

Dated:     Tliis  2nd  day  of  May,  195.5. 

/s/  WM.  M.  BYRNE, 

United  States  District  Judge. 

[l^ndorsed]  :     Filed  May  2,  1955. 

Judmn(Mit  docketed  and  entered  May  2,  1955.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  COURT  OF 
APPEALS  UNDER  RULE  73  (B) 

Notice  is  hereby  given  tliat  Halldora  Kristin 
Sigiirdson,  plaintiff  in  tlie  above-descril)ed  action, 
hereby  ap])ea]s  to  the  Ignited  States  Court  of  Ap- 
peals i'oi-  the  Ninth  Circuit  from: 

1.     Tlie  Order  of  May  2,  1955,  dismissing  phiin- 
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tiif's  (H)in|)]ai]it   U)V  Dccl.-n-aioiy  .Judmiiciit   and  Tii- 
juiu'tion : 

2.     Order  of  May  2,  1955,  discliai-uini;-  tlic  Order 
to  Sliow  Cause:  and, 

:5.     Tlie   final    OrdcM-   or  JndiiTncnt    niad(^   in    the 
a])ove  matter. 

Dated  at  Los  Angeles  tins  2nd  day  of  May,  1955. 

/s/  JOHN  i^  TOBTN, 

Attorney  for  Plaintiff- 
Appellant. 

Affidavit  of  Mailing-  attached. 
[Endorsed]:     Filed  May  2,  1955.  [21] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Chn-k  of  the  United  States 
District  Court  for  the  Southern  Disti'ict  of  Califor- 
nia, do  hereby  certify  that  the  fore,uoin,<>-  pai>es 
numbered  1  to  23,  inclusive,  contain  the  original 

Complaint  foi'  Declaratoiy  Judunicnt  and  In- 
junction. 

Order  to  Show  Cause  i  Tempoi'aiy  Resti-ain- 
ini>'  Order. 

Motion  &  Notice  of  Motion  to  Dismiss,  etc. 

Points   <t    Authorities    in    Opf)osition    to    de- 
fen(huits  Motion  to  Dismiss. 
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Order  of  Dismissal. 

Xoticc  of  Appeal. 

Desimiation   ot*  Contents  of  Record   on   Ap- 
l)eal. 

Avliicli,  to^-etlier  \vitli  a  full,  trne  and  correct  co])y 
of  tlie  ^rinutes  of  the  Court  on  May  2,  1955,  all  in 
said  canse,  constitute  the  transcri])t  of  record  on 
ap])eal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

1  further  certify  that  my  fees  for  preparing'  and 
certifying-  the  foregoing  record  amount  to  $2.00, 
Avhicli  sum  has  l)een  paid  by  appellant. 

AVitness  my  hand  and  the  seal  of  said  District 
Court,  this  f)th  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk. 

/s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed]:  No.  Uim.  United  States  Court  of 
A])peals  for  the  Ninth  Circuit.  Halldora  Kristin 
Siiz'urdson,  Ay)pellant,  vs.  Albert  Del  Guercio,  Ap- 
])elle('.  Ti'anscript  of  Record.  A])peal  from  the 
United  States  District  Court  for  the  Soutliern  Dis- 
trict ot*  California,  Central  Division. 

Filed  ^uuv  10,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 


At  a  Stated  Tcim,  t(»  wil  :  'Vhv  Octohcr  'rnni 
11)54,  of  th(»  riiitcd  vStates  (\)Uit  id'  A|)i)('als  Tor 
the  Ninth  Circuit,  held  in  the  Coiirtiooin  tlicrcor, 
ill  the  City  and  County  ol'  San  Fiaiicisco,  in  the 
State  of  California,  on  Friday  tlie  sixth  day  of  May 
in  the  year  of  our  Loid  one  thousand  nine  hunched 
and  fifty-five. 

No.  14786 

HAl.LDORA  KRISTIN  SIGURDSON, 

Appellant, 
vs. 

ALBERT  DEL  GUERCIO,  et  al., 

A])])el]ees. 

ORDER  SUBMITTING  AND  GRANTING 
MOTION  FOR  RESTRAINING  ORDER 

Ordered  motion  of  appellant  for  an  oich'r  re- 
straining- the  deportation  of  aj)pellant  I'loni  the 
jurisdietion  of  this  Court  pending"  determination  of 
lier  appeal  herein,  presented  l)y  Mr.  John  W  Tohin, 
counsel  for  a])])ellant,  and  by  Mr.  Andi-ew  .1.  W'eisz, 
Assistant  United  States  Attorney,  counsel  for  ap- 
|)ellee,  and  submitted  to  the  court  for  consideiat  ion 
and  decision. 

On  consideration  thereof,  It  Is  Fuithcr  Oi-deicd 
tluit  the  deportation  of  Halldora  Kristin  Siuurd-on 
be  staved  until  tlie  fuT'tlier  oi'dci-  of  this  coui't. 
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In  tlic   riiited  States  Court  of  Appeals 
t'oi-  the  Nintli  Circuit 

No.  14786 

ITATXDOKA  KKTSTTX  SKU'RDSON, 

Appellant, 
vs. 

ALP>ERT  DEL  GUERCIO,  JOHN  DOE  and 
RICHARD  ROE, 

Respondents. 

STirrLATION  RE:  POINTS  ON  APPEAL 
AND  PARTIAL  CONTENTS  OF  REPORT- 
ER'S TRANSCRIPT 

It  is  licrohy  stipulated  by  and  between  the  under- 
si.uiicd  counsel  tor  the  above-named  and  deseribed 
parties : 

1.  Th;;t  the  ])oints  on  a])peal  bi'ietiy  stated  are: 

a.  Did  the  District  Court  have  jurisdiction; 

b.  Did  the  District  Court  abuse  its  discre- 
tion in  denying-  a[)])ellant  riiiht  to  amend  her 
com])laint. 

2.  That  th(^  reporter's  transcript  of  the  proc^ed- 
ini;s  in  the  District  Court  of  the  above  matter  on 
May  L\  l!)r)r),  would  show,  if  prepared  from  the  said 
repoiter's  not(»s,  that  counsel  for  appellant  asked 
for  peimission  to  amend  the  com])laint  herein  to 
cori-ectly  desimiate  statutory  jurisdiction  of  the  Dis- 
trict Coui't,  and  that  the  trial  court  denied  rii^Iit  to 
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amtMul  oil  till'  m-diind,  amoiiusi  oIIkms.  that  the 
plaintiff,  appellant  herein,  conld  not  properly  allege 
a  canse  oi*  action  iii\inu  Disli-ict  Court  /piiisdict ion 
and  tliis  sti])nlati()n  is  mach'  I'oi'  the  pnrpose  of 
avoiding-  necessity  of  preparing  a  rej)oi*tei*'s  tran- 
seri])t  of*  the  proceedings  for  that  one  point. 

Dated :     June  10,  1955. 

/s/  JOHN  P.  TOBIN, 

Attorney  for  the  Plaintiff- 
Ap])ellant. 

LAUGHl.lN  E.  WATERS, 

U.  S.  Attorney ; 

MAX  F.  DELTTZ, 
ANDREW  J.  WEISZ, 

Assistants  U.  S.  Attorney; 

By  /s/  ANDREW  J.  WETSZ, 

Attorneys  for  Albert  Del 
Guercio,  Appellee. 

[Endorsed] :     Filed  June  13,  1955. 
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No.  14786. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Halldora  Kristin  Sigurdson, 

Appellant, 
vs. 
Albert  Del  Guercio, 

Appellee. 


Appeal    From    the    United    States    District    Court    for    the 
Southern    District    of    California,    Central    Division. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Pleadings  and  Jurisdictional  Facts. 

A  verified  complaint  entitled  "Complaint  for  Declara- 
tory Judgment  and  Injunction"  was  filed  on  April  18, 
1955,  in  the  District  Court  for  the  Southern  District  of 
California  by  the  appellant  while  at  liberty  on  bond  [3- 
10^].  The  defendant  was  Albert  Del  Guercio,  appellee 
herein,  and  officer  in  charge  of  the  Los  Angeles  office  of 
the  United  States  Immigration  and  Naturalization  Serv- 
ice [4]. 

Attorney  for  appellant  incorrectly  alleged  statutory  jur- 
isdiction   for   the   District    Court   under   the    Declaratory 


^Bracketed  numbers  refer  to  pa^es  in  printed  Transcript  of  Rec- 
ord unless  clearly  different  by  context. 
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Judgments  Act  (Act  of  June  14,  1934,  as  amended,  Title 
28,  U.  S.  C.  A.  2201,  ct  seq.)  [3].  However,  paragraph 
111  of  said  complaint  [4]  very  specifically  spells  out  juris- 
diction for  a  federal  issue  by  alleging  that  defendant  was 
an  officer  of  the  United  States  Immigration  and  Naturali- 
zation Service  under  the  supervision  and  control  of  the 
Attorney  General  of  the  United  States  and  the  Commis- 
sioner of  Immigration.^ 

The  complaint  alleged  that  an  order  for  her  deporta- 
tion was  issued  on  March  30,  1953  [9]  on  the  ground 
that  she  had  been  a  member  of  the  Communist  Party 
prior  to  her  last  entry  [7]^  and  that  an  actual  controversy 
exists  respecting  the  validity  of  said  order,  and  the  en- 
forcement thereof   [9]. 

She  alleged  that  she  had  been  granted  a  ''so-called" 
hearing  and  that  the  Order  of  Deportation  was  predicated 
upon  spurious  Dictaphone  belts,  testimony  of  two  wit- 
nesses, perjurers,  and  the  decision  of  the  immigration 
service  hearing  officer  [9].  She  alleged  that  the  hearing 
officer : 

1.  Denied  her  the  right  to  prove  Dictaphone  belts 
were  spurious  (testimony  of  two  immigration  officers 
showing  belts  impropriety  was  in  record)  ; 

2.  Admitted  illegal  and  inadmissible  evidence  over 
valid  legal  objections; 

3.  Denied  right  of  reasonable  cross-examination  of 
Government  "expert"  witness;  and, 

4.  Failed,  neglected  and  refused  to  comply  with  the 
law  appertaining  to  conduct  of  deportation  hearings   [8]. 


^United  States  Constitution,  Article  I,  Section  8;  28  U.  S.  C.  A. 
1331  ;  and.  8  U.  S.  C.  A.  1251,  infra. 

^Internal  Security  Act  of  1950,  Section  22,  64  Stat.  987,  1006. 
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The  complaint  alleged  that  all  administrative  remedies 
were  exhausted  [5]  and  that  prior  to  the  filing  of  the 
complaint,  she  had  filed  a  petition  for  writ  of  habeas 
corpus  in  the  same  District  Court;  that  the  petition  for 
habeas  corpus  was  denied  and  said  decision  of  denial  was 
afifirmed  on  appeal  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit;  and,  that  the  Supreme  Court  of 
the  United  States  had  denied  her  petition  for  writ  of 
certiorari  [5]. 

The  complaint  alleged  that  the  habeas  corpus  proceed- 
ing, supra,  was  a  denial  of  due  process  [8]. 

Prayer  of  her  complaint  was  for  a  judgment  declaring: 

1.  Order    of    Deportation    illegal    and    void    and 
without  force  and  effect;  and, 

2.  Permanent  injunction  against  deportation. 

An  order  to  show  cause  was  issued  same  day  with 
hearing  set  for  April  25,  1955,  thereafter  continued  until 
May  2,  1955.  A  temporary  restraining  order  was  issued 
restraining  appellee  from  deporting  appellant. 

Appellant  Del  Guercio  on  April  22,  1955,  filed  his  No- 
tice of  Motion  to  Dismiss,  etc.  [12-16],  pursuant  to  Rule 
12(b)(1),  (6),  (7),  Federal  Rules  of  Civil  Procedure' 
on  the  following  grounds: 

1.  District  Court  lacked  jurisdiction  and  that  com- 
plaint failed  to  allege  statutory  authority  for  jurisdiction; 


^Rule  12,  Federal  Rules  of  Civil  Procedure,  28  U.  S.  C.  A.: 

"(b)  Every  defense  .  .  .  shall  be  asserted  .  .  .  ex- 
cept that  the  following  defenses  may  .  .  .  Ik"  made  by 
motion : 

(1)   Lack  of  jurisdiction  over  the  subject  matter; 

(6)  Failure  to  state  a  claim  upon  which  relief  can  be  granted; 

(7)  Failure  to  join  an  indispensable  party.     .     .     ." 


2.  Res  ad  judicata  by  virtue  of  the  prior  decision  in 
the  habeas  corpus  proceedings;  and, 

3.  Failure  to  join  indispensable  parties. 

Appellant  filed  her  counter  points  of  authority  in  op- 
position to  the  motion  to  dismiss  [17]  setting  forth  that 
the  District  Court  had  jurisdiction  and  that  the  allega- 
tion of  same  was  sufficient.  It  further  set  forth  that  all 
necessary  parties  were  named  defendant  and  that  the 
prior  ruling  on  the  habeas  corpus  petition  was  not  res 
judicata. 

The  Honorable  Wm.  M.  Byrne,  District  Judge,  granted 
the  motion  to  dismiss  and  made  and  signed  the  Order  of 
Dismissal  on  ground  of  lack  of  jurisdiction  and  dissolved 
the  restraining  order  against  deportation  of  appellant 
[19]. 

Appellant  filed  her  Notice  of  Appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from  said 
Order  on  the  same  day,  May  2,  1955  [20]. 

(Attention  is  directed  to  the  stipulation  wherein  it  shows 
that  appellant's  counsel  asked  for  and  was  denied  right 
to  amend  complaint  [24].) 

The  District  Court  had  jurisdiction  by  virtue  of  Sec- 
tion 10,  Administrative  Procedure  Act  of  1946,  60  Stat. 
237,  et  seq.,  5  U.  S.  C.  A.  1009,^  which,  while  not  prop- 
erly alleged  was  shown  by  the  pleading  of  a  federal  issue 
(see  footnote  2)  in  the  other  paragraphs  of  the  complaint, 
namely,  deportation  of  alien.  Moreover,  appellant  asked 
for  and  was  denied  permission  to  amend  to  correctly  des- 
ignate statutory  jurisdiction  for  the  lower  court   [24]. 


•^See  appendix. 
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The  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit has  jurisdiction  by  virtue  of  the  timely  filing  of  the 
Notice  of  Appeal  [20]  from  the  Order  of  Dismissal,  a 
final  judgment,  62  Stat.  929;  28  U.  S.  C.  1291. 

Statement  of  the  Case. 

Appellant  was  born  in  Canada,  of  which  country  she 
is  a  national.  She  has  been  a  resident  of  the  Los  Angeles 
area  since  1944,  a  permanent  resident  since  1946  [6]. 
Her  "Preliminary  Form  for  Naturalization  and  Certifi- 
cate of  Arrival"  was  filed  early  in  1951  and  she  has  been 
awaiting  citizenship  processing  since  then  [6].  In  1949, 
she  took  a  two-week  vacation  to  Mexico  and  her  re-entry 
at  San  Ysidro,  California,  was  the  basis  for  the  immigra- 
tion service  charge  that  she  had  been  a  member  of  the 
Communist  Party  of  the  United  States  prior  to  her  last 
entry  [6],  supra. 

The  alleged  subversivism  related  to  a  short  period  while 
appellant  was  a  student  at  the  University  of  Southern 
California  and  allegedly  consisted  of  membership  in  an 
organization  called  the  John  Reed  Club,  a  communist  cell 
at  the  university  [7].  She  has  denied  and  continues  to 
deny  membership  or  attendance  or  even  knowledge  of 
the  club. 

On  November  2,  1950  [6],  in  response  to  a  request 
from  the  immigration  ofiicer,  she  went  to  the  Los  An- 
geles office  of  said  service.  There  and  then  she  was 
taken  by  two  investigators,  Habell  and  Chandler,  to  a 
small  office  and  questioned  continuously  from  ai)proxi- 
mately  1:00  P.  M.  to  4:45  P.  M.  with  windows  closed, 
despite  temperatures  of  91°,  and  continuous  smoking  by 
the  two  investigators.     The   interview   was  allegedly   re- 


corded  in  part  by  means  of  a  Dictaphone,  belt  type.  The 
recorder  was  operated  by  the  investigators  who  testified 
at  the  deportation  hearing  that  they  were  experienced 
with  its  operation  and  control  and  the  type  of  sounds 
made  on  a  playback  of  the  belts  and  how  they  were  made 
and  when  they  were  made.  Three  different  transcripts  of 
the  alleged  recording  were  presented  to  appellant  for  sig- 
nature prior  to  the  filing  of  the  charge  against  her.  She 
refused  to  subscribe  her  signature  to  any  of  them  and  in 
a  verified  written  statement  filed  on  November  20,  1950, 
with  the  service,  she  gave  as  her  reasons  for  refusal  to 
sign  them,  or  any  of  them,  that  they,  and  each  of  them, 
were  incomplete,  inaccurate  and  not  made  freely  and 
voluntarily,  and,  in  said  statement  denied  ever  being  a 
commie.  She  was  without  counsel  on  November  2,  1950, 
but  has  been  represented  by  one  since  November  4,  1950, 
and  secured  said  counsel  upon  the  recommendation  of  her 
physician. 

On  October  11,  1951,  appellant  was  served  with  a  war- 
rant of  arrest  for  deportation  on  the  ground  that  she  had 
been  a  member  of  the  Communist  Party  prior  to  her  last 
entry  [7],  supra.  She  was  granted  a  ''hearing"  by  the 
agency  and  at  said  hearing  an  alleged  typewritten  state- 
ment (different  from  the  other  three),  was  admitted  into 
evidence  over  proper  and  valid  legal  objections  and  proof 
that  it  was  based  upon  spurious  Dictaphone  belts  [8]. 
Government's  own  Examining  Of^cer  stated  upon  the 
record  at  the  hearing  that  he  had  eight  belts  from  said 
interview  of  November  2.  Yet,  playback  of  statement 
admitted  required  but  five  belts.  The  other  three  belts 
have  never  been  introduced  any  where,  despite  habeas 
corpus  order  to  show  cause  demanded  production  of  them. 
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As  previously  set  forth,  two  Government  witnesses, 
Habell  and  Chandler,  had  been  qualified  as  "experts"  on 
Dictaphone  use  and  operation  and  each  testified  at  the 
hearing  that  on  a  playback  of  the  belts  used  on  Novem- 
ber 2,  1950,  a  "click"  would  be  audible  to  indicate  each 
stopping  and  starting  again  of  the  recorder.  It  was  the 
unanimous  testimony  that  there  were  many,  many  stop- 
pings of  the  machine  during  the  interview.  At  the  play- 
back but  one  "click"  was  heard  and  never  has  this  state- 
ment been  challenged  by  the  Government  although  re- 
peatedly made  by  appellant. 

Even  though  appellant  forcefully  believes  that  the  tes- 
timony of  the  two  witnesses  was  sufficient  to  challenge 
the  belts,  she  sought  and  was  denied  right  by  the  hearing 
officer  [8]  to  have  the  belts  examined  by  the  experts  of 
the  Dictaphone  manufacturer.  In  passing,  we  desire  to 
point  out  that  if  the  trial  court  had  not  dismissed  the 
complaint,  appellant  would  have  produced  the  said  ex- 
perts from  the  Dictaphone  firm  to  prove  that  the  belts 
admitted  at  the  hearing  were  not  originals.  At  the 
hearing  it  was  the  opinion  of  the  appellant  that  a  matter 
as  serious  as  this  should  be  determined  by  the  most  com- 
petent experts  available  in  order  that  justice  be  done. 

The  hearing  officer  denied  reasonable  cross-examination 
of  Government  "expert"  witness  whom  appellant  subse- 
quently proved  a  perjurer  by  documentary  evidence  [8]. 
In  his  decision  the  hearing  officer  attempted  to  excuse 
the  perjury  by  questionable  language  which  verily  showed 
his  prejudice  and  unfairness.  Now  and  before  the  immi- 
gration service,  and  at  all  times  since,  appellant  has 
contended  that  the  hearing  officer  had  the  right  to  believe 
even  a  proven  perjurer,  but  when  he,  a  quasi-judge,  at- 


tempted  to  justify  his  right  to  belief  of  the  proven  per- 
jurer, and  perjury,  he  evinced  lack  of  fairness  and 
displayed  utter  disregard  of  the  rules  on  duties  of  hear- 
ing officer  [8-9]. 

Appellant  alleged  in  her  complaint  that  by  virtue  of 
the  Order  of  Deportation  issued  March  30,  1953  [5], 
she  was  about  to  be  taken  into  custody  and  deprived  of 
her  liberty  in  violation  of  due  process  of  law  [5]  and 
that  an  actual  controversy  exists  between  appellant  and 
appellee  with  respect  to  the  validity  of  said  order  and 
enforcement,  thereof  [9].  She  prayed  that  the  District 
Court  would  grant  her  a  declaratory  judgment  that  the 
said  order  was  illegal  and  void  and  without  force  and 
effect  and  a  permanent  injunction  against  deportation 
[9-10],  alleging  that  she  had  no  plain,  speedy  or  adequate 
remedy  to  prevent  her  summary  removal  from  the  United 
States  [10]. 

Appellant  exhausted  all  administrative  remedies  [5] 
and  in  1953,  after  being  taken  into  custody  under  the 
said  order,  she  filed  her  petition  for  writ  of  habeas  cor- 
pus in  the  same  district  court.  Her  petition  for  writ 
was  denied  and  the  trial  court  was  affirmed  on  appeal 
(215  F.  2d  791);  petition  for  writ  of  certiorari  to  the 
United  States  Supreme  Court  was  denied  (348  U.  S. 
916). 

Appellee  filed  his  motion  to  dismiss  on  the  grounds 
previously  set  forth  under  Rule  12  (b)(1),  (6),  and  (7), 
Federal  Rules  of  Civil  Procedure,  supra. 


Appellant  requested  and  was  denied  permission  ])y  ihe 
trial  court  to  amend  complaint  to  correctly  allege  statu- 
tory claim  for  jurisdiction  [24].  The  motion  to  dismiss 
the  complaint  was  granted  [19]. 

It  is  respectfully  contended  by  the  appellant  that  she 
had  the  right  to  amend  her  complaint  before  responsive 
pleading  by  appellee,  infra,  and  that  she  had  the  right 
to  prosecute  her  complaint  against  appellee  alone  in  ac- 
cord with  the  relief  provided  by  Congress  and  which  the 
Supreme  Court  has  declared  is  an  appropriate  procedure, 
infra;  that  the  prior  ruling  on  the  habeas  corpus  pro- 
ceedings was  not  a  bar;  and,  that  the  trial  court  abused 
its  discretion  in  denying  her  the  right  to  amend,  as 
aforesaid,  for  the  reason  that  it  would  be  in  interests 
of  justice,  inf^^a,  and  that  the  complaint  in  paragraphs 
III  [4],  V  [5],  VIII  [5],  X  [6],  XIV  [7],  XV  [7], 
XVI  [8],  XVIII  [8],  XIX  [9],  and  XX  [9],  as  well  as 
the  prayer,  all  show  that  a  federal  question  is  involved 
and  alleged  in  such  a  manner  as  to  cure  the  erroneous 
designation  of  statutory  jurisdiction.  The  complaint  is 
not  defective,  albeit  admittedly  in  error  as  set  forth 
herein. 

Specifications  of  Error. 
The    appellant    makes    the    following    specifications    of 
error  of  the  District  Court: 

I. 

The  District  Court  erred  in  making  said  judgment  and 
order. 
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II. 

The  District  Court  had  jurisdiction  of  the  action  set 
forth  in  the  complaint  by  virtue  of  the  allegations  of 
paragraphs  III,  V,  VIII,  IX,  XIV,  XVI,  XVII,  XVIII, 
XIX  and  XX  of  appellant's  complaint,  supra,  which 
clearly  show  a  federal  question  and  a  subject  matter  over 
which  the  federal  government  has  exclusive  control, 
namely,  deportation  of  aliens. 

III. 

The  prior  adverse  ruling  in  the  habeas  corpus  proceed- 
ing was  not  res  judicata  or  a  bar  via  estoppel  for  the 
reason  that  Congress  provided  the  relief  of  the  provisions 
of  the  Administrative  Procedure  Act  in  addition  to  the 
constitutional  relief  of  habeas  corpus  because  of  the 
extreme  limitations  of  review  in  the  latter  and  its  desire 
to  insure  aliens  a  full  and  complete  opportunity  to  secure 
justice  and  avoid  deportation  of  worthy  aliens  victims 
of  error  and  deception. 

IV. 

The  District  Court  had  the  power  to  permit  the  appel- 
lant right  of  amendment  of  the  allegation  of  statutory 
authority  for  jurisdiction  and  to  do  so  would  have  been 
in  the  interests  of  justice,  particularly,  when  appellant 
asked  permission  to  amend,  and  having  the  power  and 
jurisdiction  to  allow  amendment,  it  abused  its  discretion 
when  it  denied  that  right  to  appellant  [24]. 

V. 

The  District  Court  erred  in  dissolving  the  temporary 
restraining  order  because  in  so  doing  it  denied  appellant 
the  right  to  secure  relief  while  at  liberty  as  Congress 
provided. 
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ARGUMENT. 

POINT  ONE. 

Habeas  Corpus  Not  Exclusive  Relief  From  Adminis- 
trative Order  of  Deportation. 

Denial  of  Habeas  Corpus  No  Bar  nor  Does  It  Estop 
Relief  Under  Section  10  of  Administrative  Pro- 
cedure Act. 

Relief  of  Judicial  Reviev^  of  Order  of  Deportation  Is 
Grant  by  Congress  to  Alien  in  Addition  to  Habeas 
Corpus  Provided  by  Constitution  Which  Congress 
Cannot  Suspend  Under  Circumstances. 

Prior  to  the  adoption  of  the  Administrative  Procedure 
Act  of  1946  (Act  of  June  11,  1946,  60  Stat.  237,  ct  scq.), 
the  only  legal  procedure  available  to  an  alien  to  test  the 
validity  of  an  administrative  order  of  deportation  was 
by  petition  for  writ  of  habeas  corpus.  Bridges  v.  IVixon, 
326,  U.  S.  135,  a  right  guaranteed  by  Art.  I,  Sec.  9, 
Qause  2,  of  the  Constitution  which  reads:  ''The  Privi- 
lege of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended .  .  .''  The  review,  traditionally  limited,  pri- 
marily related  to  a  determination  of  due  process.  Eagles 
V.  Samuels,  329  U.  S.  304,  311. 

Sung  V.  McGrath,  339  U.  S.  Z2i,  held  that  the  Admin- 
istrative Procedure  Act,  supra,  was  applicable  to  depor- 
tation cases.  Thereupon,  Congress  expressed  its  will, 
intention  and  purpose  by  exempting  proceedings  before 
the  immigration  service  from  provisions  of  Sections  5, 
7,  and  8  of  the  Administrative  Procedure  Act  (64  Stat. 
1048),  hereinafter  designated  as  the  APA  for  con- 
venience of  all.  This  exemption  by  Congress  was  in 
accord  with  Section   12  of  the  APA  ".     .     .     No  sub- 
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sequent  legislation  shall  be  held  to  supersede  or  modify 
the  provisions  of  this  chapter  except  to  the  extent  that 
such  legislation  shall  do  so  expressly.     .     .     ." 

Hcikkila  V.  Barber,  345  U.  S.  229,  held  that  the  APA 
did  not  apply  to  the  provisions  of  the  Internal  Security 
Act  of  1950  (64  Stat.  1006),  because  of  the  interpreta- 
tion given  the  term  ''final'*  regarding  the  decision  of  the 
Attorney  General  to  deport  an  alien.  However,  Heikkila 
was  specifically  not  a  ruling  on  the  1952  Immigration 
and  Naturalization  Act  (66  Stat.  163),  see  Heikkila  v. 
Barber,  supra,  footnote  4. 

Pedreiro  v.  Shaughnessy,  349  U.  S.  48,  has  held  that 
an  alien  may,  under  the  1952  Act,  secure  injunctive  re- 
lief under  the  provisions  of  Section  10  of  the  APA, 
supra.  The  remedy,  said  the  Supreme  Court,  is  an  ap- 
propriate one  and  an  alien  is  not  limited  to  review  by 
habeas  corpus.  It  further  held  that  the  Attorney  Gen- 
eral was  not  an  indispensable  party  to  the  action.  More- 
over, Pedreiro  declared  that  a  second  action  would  not 
injure  the  Government,  but,  sub  silentio,  could  abet  an 
alien. 

The  foregoing  brief  chronology  shows  that  we  must 
presume  that  Congress  originally  intended  to  grant  ju- 
dicial review  to  aliens  in  accord  with  the  APA;  changed 
its  mind  by  specifically  withdrawing  the  privilege,  supra; 
and,  then  in  the  1952  Act,  Congress  reinstated  the  privi- 
lege. 

It  is  evident  that  Congress  had  been  undecided  as  to 
just  which  policy  is  in  the  best  interest  of  our  country 
and  fair  and  proper  for  aliens  in  accord  with  the  Ameri- 
can policy  of  fair  play.  The  fact  is  positive,  insofar  as 
appellant's  complaint  is  concerned,  that  as  of  April    18, 
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1955,  the  date  of  its  filing  [10],  the  Supreme  Court  has 
decreed  that  the  existing-  will,  purpose  and  intention  of 
Congress  was  to  extend  the  relief  of  judicial  review. 
Pcdrciro  v.  Shaughnessy,  supra.  It  follows  that  the  trial 
court  had  jurisdiction,  providing  that  appellant  was  not 
barred  or  estopped  from  asserting  same  by  the  prior 
adverse  ruling  on  her  habeas  corpus  petition. 

When  the  APA  was  enacted  in  1946,  the  Constitutional 
guarantee  of  habeas  corpus,  supra,  was  available.  It 
was  available  continuously  during  the  period  when  Con- 
gress was  wavering  in  its  position.  It  would  be  pre- 
sumptuous for  anyone  to  argue  that  Congress  was  un- 
mindful of  the  Constitutional  guarantee  or  that  Con- 
gress intended  to  substitute  judicial  review  under  APA 
for  the  review  required  by  the  Constitution. 

It  was  the  intention  of  Congress  under  the  1952  Act, 
supra,  to  grant  an  alien  the  additional  remedy  of  judi- 
cial review  and  injunctive  relief  under  Section  10  of  the 
APA. 

The  view  is  clear  and  certain  from  the  remarks  made 
by  the  co-authors  of  the  bill.  Congressman  Walters  and 
the  late  Senator  McCarran,  and  we  quote: 

".  .  .  In  view  of  the  fact  that  every  person  who 
is  ordered  deported  has  all  of  these  administrative 
procedures  available,  plus  an  appeal  to  the  court, 
plus  the  right  to  a  writ  of  habeas  corpus  .  .  ." 
(Emphasis  added.) 

Congressman  Walters,  98  Cong.  Rec.  4415,  4416. 
"The  Administrative  Procedure  Act  is  made  ap- 
plicable to  this  bill.     The  A.P.A.  prevails  now." 

Senator  McCarran,  98  Cong.   Rec.   5778. 
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Appellant's  action  for  judicial  review  and  Injunction 
was  filed  in  accord  with  the  purpose  and  intention  of 
Congress  expressed  both  in  the  enacting  and  passage, 
thereof. 

Said  law  did  not  suspend  the  right  of  habeas  corpus, 
nor  could  it;  said  law  did  not  create  the  situation  where 
two  remedies  were  available,  requiring  an  election,  nor 
could  it;  said  law  did  not  state  w^hich  procedure  should 
come  first  as  that  would  have  to  be  determined  by  the 
exigencies  of  each  deportation  matter. 

It  is  elementary  that  res  judicata  does  not  apply  to 
habeas  corpus.  Salinger  v.  Lansel,  265  U.  S.  224,  230. 
Even  when  the  same  grounds  are  urged  in  a  second 
petition  for  habeas  corpus,  the  Supreme  Court  has  de- 
creed in  Wong  Doo  v.  U.  S.,  265  U.  S.  239,  241  (im- 
migration case)  that  the  first  ruling  may  properly  be 
given  controlling  weight,  but  the  trial  court  to  whom 
it  is  presented  should  be  guided  by  a  rationalization  of 
the  facts  and  circumstances. 

Besides,  where  the  doctrine  of  res  judicata  or  any  form 
of  bar  would  be  inconsistent  w^ith  the  expressed  will  of 
Congress  (cf.  Pedreiro,  supra)  or  the  method  devised 
and  enacted  by  Congress,  the  doctrine  will  not  be 
enforced  by  the  courts.  Denver  Bldg.  Trades  v. 
N.  L.  R.  B.,  186  F.  2d  326;  reversed  on  other  grounds 
in  341  U.  S.  675. 

When  appellant  filed  her  complaint,  she  was  seeking 
a  judicial  review  which  applied  a  statutory  standard  of 
review  which  required  the  reviewing  court  to  determine 
from  the  whole  record  whether  there  was  substantial 
evidence  to  w\irrant  the  order  of  deportation.     To  that 
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scope  of   review,   Congress   says  she   is   entitled  and   the 
Supreme  Court  has  approved. 

Pedrciro  v.  Shaugluiessy,  supra; 

Kristensen  v.  McGrath,  340  U.  S.  162; 

Universal  Camera  Co.  v.  N.  L.  R.  B.,  340  U.  S. 
474; 

Heikkila  v.  Barber,  345  U.  S.  229,  236. 

The  verity  of  the  allegations  of  appellant's  complaint 
will  be  established  beyond  question  by  the  scope  of  re- 
view required  under  Section  10  of  the  Administrative 
Procedure  Act.  Truth  will  not  injure  the  Government, 
but  will  make  it  possible  for  appellant  to  be  vindicated 
and  become  a  citizen  of  the  United  States  for  which  she 
has  been  waiting  since  1951  [6].  The  will  and  intention 
of  Congress,  as  expressed  in  the  1952  Act,  should  be 
permitted  by  this  Court. 

POINT  TWO. 

District  Court  Acted  Arbitrarily  in  Denying  Appel- 
lant's Request  to  Amend  Complaint  to  Correctly 
Designate  Statutory  Authority  for  Jurisdiction. 

The  provisions  of  28  U.  S.  C.  A.  1331  declare  that 
federal  district  courts  shall  have  jurisdiction  of  matters 
arising  under  the  laws  of  the  United  States.^  Deporta- 
tion is  a  federal  matter  and  under  the  laws  of  the  United 
States   the   Attorney-General   determines    whom    shall    be 


«28  U.  S.  C  A.  1331,  Act  of  June  25.  1948,  62  Stat.  930: 

'The  district  courts  shall  have  original  jurisdiction  of  all 
civil  actions  .  .  .  under  the  Constitution,  laws  or  treaties 
of  the  United  States." 
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ordered  deported.     Act  of  June  27,   1952,  66  Stat.  204; 
8  U.  S.  C.  A.  1251.' 

Appellant's  complaint,  paragraph  III  [4]  recites  that 
appellee  is  a  link  in  the  chain  of  immigration  law  en- 
forcement under  the  supervision  and  control  of  the 
Attorney-General.  Paragraph  V,  thereof  [5],  recites  that 
there  was  an  outstanding  Order  of  Deportation  which 
had  been  issued  March  30,  1953. 

We  respectfully  submit  that  such  allegations  cured 
the  error  in  paragraph  II  [3]  where  jurisdiction  is  in- 
correctly alleged  under  the  authority  of  the  Declaratory 
Judgments  Act.  See,  Skelly  Oil  Co.  v.  Phillips,  339  U.  S. 
667,  672. 

Appellee  had  filed  no  responsive  pleading  and  appellant 
was  entitled  to  amend  as  a  matter  of  course.  Leave 
of  court  was  not  necessary  and  it  was  error  to  deny 
leave  when  sought. 

Rule  15(a),  Fed.  Rules  Civ.  Proc,  28  U.  S.  C.  A., 
infra; 

Rogers  v.  Girard  Trust  Co.,  159  F.  2d  239,  241; 

Lloyd  V.  United  Liquor  Corp.,  203  F.  2d  789,  793. 

It  is  neither  the  purpose  nor  the  policy  of  the  Federal 
Rules  of  Civil  Procedure  to  sacrifice  substance  to  form. 
Their  purpose  is  to  provide  an  adjudication  on  merits 
rather  than  a  determination  on  technicalities  of  procedure 
and  form.  Rule  8(a)  provides  *'A  pleading  shall  con- 
tain    .     .     .     (1)  a  short  statement  of  the  grounds  upon 


"8  U.  S.  C.  A.,  Act  of  1950,  as  amended.  64  Stat.  987: 

"(a)  Any  alien  in  the  United  States  (including  an  alien 
crewman)  shall  upon  order  of  the  Attorney  General,  be  de- 
ported, who     .     .     ." 
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which  the  court's  jurisdiction  depends,  unless  the  court 
already  has  jurisdiction  and  the  claim  needs  no  new 
grounds  of  jurisdiction  to  support  it,  (2)     .     .     ." 

Rule  8(f)  provides  ''All  pleading  shall  be  so  con- 
strued as  to  do  substantial  justice."  There  was  no  con- 
strual  in  the  light  of  substantial  justice  when  the  Dis- 
trict Court  refused  right  to  amend,  dismissed  complaint 
and  refused  to  grant  appellant's  counsel  twenty-four  hours 
to  apply  to  this  Honorable  Court  for  relief. 

Rule  15(a)  provides  ''A  party  .  .  .  may  amend 
his  pleadings  only  by  leave  of  court  or  by  written  con- 
sent of  the  adverse  party;  and  leave  shall  be  freely  given 
when  justice  so  requires.  .  .  ."  Copeland  Motors  v. 
General  Motors,  199  F.  2d  566. 

The  District  Court  should  have  granted  the  applica- 
tion to  amend  because  justice  for  a  girl  fighting  to  prove 
her  worthiness  to  remain  in  the  United  States  demanded 
it. 

The  Order  of  Dismissal  is  error  and  should  be  reversed. 
Respectfully  submitted, 
John  P.  Tobin, 

Attorney  for  Appellant. 
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APPENDIX. 

Section  10  of  the  Administrative  Procedure  Act  of  1946. 

(3)  ''Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion. 

"(a)  Right  of  Review. — Any  person  suffering  legal 
wTong  because  of  any  agency  action  ar  adversely  affected 
or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review  thereof. 

''(b)  Form  and  Venue  of  Action. — The  form  of  pro- 
ceeding for  judicial  review  shall  be  any  special  stautory 
review  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  or  inade- 
quacy thereof,  any  applicable  form  of  legal  action  (in- 
cluding actions  for  declaratory  judgments  or  writs  of 
prohibitory  or  mandatory  injunction  or  habeas  corpus) 
in  any  court  of  competent  jurisdiction.  Agency  action 
shall  be  subject  to  judicial  review  in  civil  or  criminal 
proceedings  for  judicial  enforcement  except  to  the  extent 
that  prior,  adequate,  and  exclusive  opportunity  for  such 
review  is  provided  by  law. 

"(c)  Reviewable  Acts. — Every  agency  action  made  re- 
viewable by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
procedural,  or  intermediate  agency  action  or  ruling  not 
directly  reviewable  shall  be  subject  to  review  upon  the 
review  of  the  final  agency  action. 

'*(e)  Scope  of  Review. — So  far  as  necessary  to  de- 
cision and  where  presented  the  reviewing  court  shall 
decide  all   relevant  questions  of   law,   interpret   constitu- 
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tional  and  statutory  provisions,  and  determine  the  mean- 
ing or  applicability  of  the  terms  of  any  agency  action. 
It  shall  (a)  compel  agency  action  unlawfully  withheld 
or  unreasonably  delayed;  and  (b)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  found 
to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;  (2)  contrary 
to  constitutional  right,  power,  privilege,  or  immunity; 
(3)  in  excess  of  statutory  jurisdiction,  authority,  or  limi- 
tations, or  short  of  statutory  right;  (4)  without  observ- 
ance of  procedure  required  by  law;  (5)  unsupported  by 
substantial  evidence  in  any  case  subject  to  the  require- 
ments of  sections  7  and  8  or  otherwise  reviewed  on  the 
record  of  an  agency  hearing  provided  by  statute;  or  (6) 
unwarranted  by  the  facts  to  the  extent  that  the  facts 
are  subject  to  trial  de  novo  by  the  reviewing  court.  In 
making  the  foregoing  determinations  the  court  shall  re- 
view the  whole  proceeding  or  such  portions  thereof  as 
may  be  cited  by  any  party,  and  due  accounts  shall  be 
taken  of  the  rule  of  prejudicial  error."  60  Stat.  243, 
5  U.  S.  C.  1009. 
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No.  14786 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Halldora  Kristin  Sigurdson, 

Appellant, 
vs. 

Albert  Del  Guercio, 

Appellee. 


Appeal    From   the   United   States   District    Court    for    the 
Southern   District  of   California,   Central   Division. 


BRIEF  FOR  APPELLEE. 


Jurisdictional  Statement. 

This  is  an  appeal  by  appellant,  plaintiff  below,  from  an 
order  of  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  dismissing  the 
complaint  in  the  Court  below  for  lack  of  jurisdiction  over 
the  subject  matter  [R.  20].  Appellant  alleged  jurisdiction 
in  the  Court  below  under  the  provisions  of  Section  2201 
of  Title  28,  United  States  Code  [R.  3],  and  thereafter 
sought  permission  to  amend  the  complaint  to  allege  juris- 
diction pursuant  to  the  provisions  of  Section  10  of  the 
Administrative   Procedures   Act    [R.  24]. 

As  the  judgment  in  the  Court  below  was  a  final  deci- 
sion, this  Court  has  jurisdiction  of  the  appeal  pursuant 
to  Section  1291  of  Title  28,  United  States  Code. 
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Statement  of  the  Case. 

On  April  18,  1955,  appellant  filed  in  the  Court  below  a 
pleading  entitled  ''Comi)laint  for  Declaratory  Judgment 
and  Injunction"  [R.  3],  challenging  an  Order  of  Deporta- 
tion dated  March  30,  1953,  issued  by  H.  R.  Landon,  ap- 
pellee's predecessor  as  District  Director  of  the  Immigra- 
tion and  Naturalization  Service.  The  complaint  alleges 
that  appellant  is  to  be  taken  into  custody  for  purposes  of 
deportation;  that  the  Order  of  Deportation  is  invalid  in 
that  it  was  issued  after  a  hearing  before  the  Immigration 
Service  in  which  spurious  dictaphone  belts  were  used, 
in  which  reasonable  cross-examination  was  denied,  and  in 
w^hich  the  Hearing  Officer  refused  to  comply  with  the  ad- 
ministrative regulations  pertaining  to  the  conduct  of  the 
hearing  [R.  8].  Appellant  further  alleged  that  a  Peti- 
tion for  Habeas  Corpus  had  been  filed  in  the  District 
Court  on  June  24,  1953;  that  the  Petition  was  denied  on 
July  28,  1953;  that  this  Court  affirmed  the  judgment  on 
September  7,  1954;  that  the  Supreme  Court  denied  cer- 
tiorari on  January  10,  1955;  and  that  the  ''Habeas  [sic] 
Corpus  proceeding  was  a  denial  of  due  process  of  law," 
in  that  the  complete  immigration  file  had  not  been  filed 
with  the  Court  [R.  5,  8]. 

Appellee  Del  Guercio,  appearing  specially  for  the  pur- 
pose, moved  to  dismiss  the  complaint  for  lack  of  jurisdic- 
tion over  the  subject  matter,  failure  to  state  a  claim  upon 
which  relief  could  be  granted,  and  failure  to  join  indis- 
pensable parties  fR.  12-16].  On  May  2,  1955,  the  District 
Court  (Judge  William  M.  Byrne)  granted  the  motion  to 
dismiss,  and  judgment  was  entered  on  that  day  fR.  18-20]. 

As  the  Motion  to  Dismiss  was  heard  and  decided  upon 
the  files  and  records  in  the  previous  habeas  corpus  pro- 


cecdings  fR.  13],  a  brief  summary  is  necessary.  The 
previous  action,  Sigiirdson  v.  London  ct  ai,  Civil  No. 
15648-C  in  the  Court  below  and  No.  13974  in  this  Court, 
was  reported  at  215  F.  2d  791.  The  denial  of  certiorari 
is  reported  at  75  Supreme  Court  298.  As  the  petition  is 
quite  lengthy,  it  will  suffice  to  say  that  the  allegations 
therein  are  numerous  and  cover  the  same  ground  as  the 
allegations  in  the  complaint  in  the  instant  action,  other 
than  those  dealing  with  the  habeas  corpus  proceeding 
itself.  In  the  previous  habeas  corpus  proceeding,  the 
trial  Court  found: 

"That  the  Immigration  and  Naturalization  Service 
that  conducted  said  hearing  [the  Administrative 
Hearing  which  resulted  in  the  warrant  of  deporta- 
tion] had  jurisdiction  to  act." 

"That  the  petitioner  had  notice  of  the  hearing,  pro- 
duced witnesses  in  her  own  behalf,  and  had  oppor- 
tunity to  show  that  she  did  not  come  from  within 
the  classification  of  aliens  whose  deportation  Con- 
gress has  directed." 

"That  there  were  no  procedural  irregularities  at 
said  hearing." 

"That  said  administrative  hearing  was   fair." 

"That  there  was  substantial  evidence  to  support  the 
warrant  of  deportation."  [Findings  IV  to  VlII; 
typewritten  record  in  case  13974,  p.  89.] 

This  appeal  presents  only  a  single  question. 

The  sole  issue  before  this  court  is  whether  a 

PROSPECTIVE  deportee,  HAVING  ONCE  HAD  JI^DICIAL  RE- 
VIEW OF  THE  deportation  PROCEEDINGS  THRorr.II  Till. 
MEDIUM  OF  HABEAS  CORPUS,  CAN  THEREAFTER  MAINTAIN 
AN  ACTION  FOR  JUDICIAL  REVIEW  UNDER  THE  ADMINIS- 
TRATIVE  PROCEDURE  ACT? 


Summary  of  Argument. 
This  case  is  here  on  appeal  from  a  judgment  of  the 
District  Court  dismissing  a  complaint  seeking  review  of 
an  administrative  order  of  deportation.  This  Court 
properly  may  take  judicial  notice  of  the  prior  litigation 
involving  this  same  subject  matter.  In  the  prior  litiga- 
tion, this  Court  affirmed  the  administrative  order  of  de- 
portation against  appellant.  Sigiirdson  v.  Landon 
(1954),  215  F.  2d  791.  Certiorari  was  denied.  This 
previous  decision  in  the  habeas  corpus  proceeding  con- 
clusively establishes  that  appellant  received  a  fair  hearing 
and  that  her  deportability  was  properly  determined.  It 
is  clear  from  the  record  in  the  habeas  corpus  proceeding 
that  appellant's  renewed  contentions  with  respect  to  her 
deportability  are  entirely  without  substance. 

Appellant,  to  borrow  a  phrase  from  baseball,  wants 
another  turn  at  bat.  She  seeks  to  attack  the  administra- 
tive deportation  order  on  grounds  previously  advanced, 
and  disposed  of,  in  the  habeas  corpus  proceeding;  and  to 
challenge  the  judgment  of  the  trial  court  in  the  previous 
proceeding  on  grounds  disposed  of  by  this  Court  on  the 
appeal  in  that  case.  This  latter  attack  needs  no  comment. 
Thus,  the  present  suit  is  in  no  sense  a  new  action.  Real- 
istically considered,  it  is  an  attempt  to  relitigate  issues 
already  disposed  of  in  the  prior  litigation.  Appellant 
has  had  a  judicial  review  of  the  deportation  proceedings; 
she  cannot  have  another. 
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ARGUMENT. 

I. 

The  Prior  Litigation  Was  the  Judicial  Review  Sought 
in  This  Action. 

In  the  appendix  hereto,  there  is  reprinted  the  Mem- 
orandum of  Decision  in  the  case  of  Cruz-Sanchcz  v. 
Robinson,  ct  al,  Civil  No.  18785-WB  in  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia. Although  written  for  a  different  case,  the  deci- 
sion is  one  of  Judge  Byrne,  the  learned  trial  judge  in 
the  court  below.  The  question  presented  in  the  Cntc- 
Sanchcs  case  is  the  same  as  that  presented  in  this  case, 
and  the  well-considered  opinion  of  Judge  Byrne  is  respect- 
fully adopted  as  a  part  of  this  brief.  As  is  so  well  pointed 
out  in  Judge  Byrne's  opinion  in  Cniz-Sanchcz,  the  re- 
viczu  of  deportation  orders  issued  after  the  effective  date 
of  the  Immigration  and  Nationality  Act  of  1952  is  gov- 
erned by  the  criteria  set  forth  in  Section  242  (b)(4)  of 
that  Act  (Title  8,  U.  S.  Code,  Sec.  1252(b)(4)).  It 
is  to  be  noted  that  in  the  instant  case  the  deportation 
proceedings  commenced  on  October  10,  1951,  when  a  war- 
rant of  arrest  was  issued  by  the  Immigration  authorities. 
Hearings  were  held  and  a  recommended  order  of  deporta- 
tion was  filed  by  the  Hearing  Officer  on  ^larch  13,  1952. 
The  Acting  Assistant  Commissioner  certified  the  case 
to  the  Board  of  Immigration  Appeals  on  May  26,  1952. 
The  order  of  deportation  did  not  become  administratively 
final  until  Alarch  19,  1953,  when  the  Board  dismissed  the 
appeal.     At  that  time,  the  1952  Act  was  in  effect. 


It  may  be  argued  that,  since  the  deportation  proceed- 
ings were  commenced  under  the  prior  law  and  appellant 
was  found  deportable  on  a  charge  under  that  law  the 
saving  clause  (Section  405 (a))  of  the  1952  Act  preserved 
the  prior  law.  In  cases  involving  the  form  of  judicial 
review  (as  distinguished  from  the  scope  of  review),  it 
has  been  held  that  where  final  deportation  order  was  en- 
tered prior  to  the  effective  date  of  the  new  Act,  the  saving 
clause  preserved  the  old  law  w^hich  precluded  non-habeas 
corpus  judicial  review. 

Heikkila  V.  Barber,  216  F.  2d  407  (C.  A.  9,  1954, 
concurring  opinion  of  Judge  Pope) ; 

Ragni  v.  Butter  field,  115  F.  Supp.  953  (E.  D. 
Mich.,  1953). 

On  the  other  hand,  where,  as  here,  the  final  order  of  de- 
portation was  not  entered  until  after  the  1952  Act  took 
effect,  the  courts  have  held  that  the  new  Act  applied, 
such  that  non-habeas  corpus  judicial  review  was  not  pre- 
cluded. 

Shaughnessy  v.  Pedreiro,  349  U.  S.  48  (1955); 

Rubinstein  v.  Brozvnell,  206  F.  2d  449  (C.  A.  D. 
C,  1953),  affirmed  by  an  equally  divided  court, 
Brownell  v.  Rubinstein,  346  U.  S.  929  (1954). 

This  appellant  might  as  easily  have  had  judicial  review 
in  the  first  instance  through  other  than  habeas  corpus 
proceedings. 
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TURNING  FROM  THE  FORM  TO  THE  SCOPE  OF  THE  jmi- 
CIAL  REVIEW.  WE  FIND  THAT  APPELLANT  HAS  ALREADY 
HAD  ALL  THE  REVIEW  TO  WHICH  SHE  MAY  BE  ENTITLED. 
THE  CASES  WHICH  HAVE  CONSIDERED  THE  SCOPE  OF 
JUDICIAL  REVIEW  OF  DEPORTATION  ORDERS  ENTERED 
AFTER  THE  1952  ACT,  IN  HABEAS  CORPUS  PROCEEDINGS, 
HAVE    APPLIED    THE    STANDARDS    OF    SECTION    242(b)(4). 

Navarcttc-Navarcttc  v.    Landon,   223    F.    2d   234, 
2Z7  (C.  A.  9,  1955); 

United  States  ex  rel.  Brcoz'icli  v.  Holton,  222  F. 
2d  840,  842  (C.  A.  7,  1955). 

Surprisingly  enough,  the  saving  clause  of  the  1952  Act 
was  not  discussed  in  those  cases,  but  it  is  clear  that  the 
courts  applied  the  standards  found  in  Section  242(b)(4) 
of  the  1952  Act  even  if  one  were  to  assume  that  those 
standards  differed  in  some  respect  from  the  standards 
theretofore  applicable.  The  saving  clause  continues  the 
old  law  only  ''unless  otherwise  specifically  provided"  in 
the  new  Act.  The  standards  of  242(b)(4)  are  suffi- 
ciently specific  to  indicate  that  they  are  the  ones  Con- 
gress intended  to  apply. 

See: 

Marccllo  v.  Bonds,  349  U.  S.  302  (1955) ; 
Shomherg  v.  United  States,  348  U.  S.  540  (1955). 

Moreover,  as  discussed  more  fully  below.  Section  242 
(b)(4),  in  effect  when  the  deportation  order  here  in- 
volved was  reviewed  in  habeas  corpus  proceedings,  pre- 
scribes substantially  the  same  criteria  for  both  habeas 
corpus   and   non-habeas   corpus   judicial    review   as   were 


formerly  adhered  to  when  habeas  corpus  was  the  ex- 
chisive  remedy. 

The  inadequacy  of  habeas  corpus  as  a  vehicle  for 
review  of  deportation  orders  inheres  in  its  form  rather 
than  in  the  scope  it  affords.  Since  the  detention  is  a 
jurisdictional  prerequisite,  the  alien  ordered  deported  can- 
not obtain  review  of  the  order  in  habeas  corpus  pro- 
ceedings until  he  has  wound  up  all  of  his  affairs  and  has 
been  taken  into  custody  for  the  purpose  of  deportation. 
It  is  for  this  reason  that  habeas  corpus  has  been  consid- 
ered inadequate  as  a  form  of  review. 

See: 

United  States  ex  rel.  Trinler  v.  Cariisi,  166  F.  2d 
457  (C.  A.  3,  1948); 

Pcdciro  V.  Shaughnessy,  213  F.  2d  768  (C.  A.  2, 
1954) ; 

61  Harv.  L.  Rev.  1445,  1948. 

However,  once  available  as  a  vehicle  for  review,  habeas 
corpus  provides  the  self-same  relief  as  that  afforded  by 
other  media  and  that  authorized  by  Section  10  of  the  Ad- 
ministrative Procedure  Act  (5  U.  S.  C,  1009). 

Thus,  for  example,  habeas  corpus  permits  relief  where 
there  is  an  abuse  of  discretion  or  failure  to  exercise  dis- 
cretion : 

Mastrapasqua    v.    Shaiighnessy,    180    F.    2d    999 
(C.  A.  2,  1950); 

Accardi  v.  Shatighnessy,  347  U.  S.  260  (1954) 

where  there  has  been  a  failure  of  procedural  due  process: 
Japanese  Immigrant  Case,  189  U.  S.  86  (1903); 
Chew  V.  Colding,  344  U.  S.  590  (1953) 
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where  statutory  authority  has  been  misconstrued: 
Barber  v.  Gonzales,  347  U.  S.  637  (1954) ; 
Gegiow  v.  Uhl,  239  U.  S.  3  (1915) 

where  there  has  been  a  failure  to  observe  the  procedure 
required  by  law: 

Bridges  v.  Wixon,  326  U.  S.  135  (1945); 

Wong   Yang   Sung   v,   McGrath,   339   U.    S.    33 
(1950). 

Where  the  facts  are  subject  to  trial  de  novo,  as  where  a 
substantial  claim  to  citizenship  is  involved,  habeas  corpus 
permits  such  trial  de  novo: 

Ng  Fung  Ho  v.  White,  259  U.  S.  276  (1922). 

The  area  in  which  there  has  been  som^  difficulty  in  the 
past  concerns  assay  of  the  evidence  to  determine  whether 
it  supports  the  administrative  fact  findings.  Judicial 
review  of  a  deportation  order  is  Hmited  to  a  review  of 
administrative  record,  whether  the  form  of  review  be 
habeas  corpus  or  otherwise.  Section  10(e)  of  the  Ad- 
ministrative Procedure  Act  authorized  judicial  interces- 
sion where  the  agency's  findings  are  unsupported  by  sub- 
stantial evidence.  Some  courts  have  indicated  the  scope 
of  inquiry  on  habeas  corpus  as  somewhat  narrower. 

See: 

Heikkila  V.  Barber,  345  U.  S.  229  (1953). 

Although  the  statutes  and  regulations  preceding  the 
1952  Act  did  not  define  the  government's  burden  of  proof 
in  a  deportation  case,  the  courts  did.  While  holding  that 
on  habeas  corpus  review  of  deportation  orders,  they 
could  not  weigh  the  evidence,  the  courts  ruled  uniformly 
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that  a  mere  scintilla  of  evidence  is  not  enough.  The 
formulae  applied  by  the  courts  vary  at  least  in  terms. ^ 
Some  of  the  earlier  cases  held  it  sufficient  if  there  were 
"some"  evidence  to  support  the  administrative  finding. 

See: 

United  States  ex  reJ.    Vajtauer  v.    Commissioner, 
272  U.  S.  103  (1927). 

Later  cases  have  been  more  exacting.  In  Bridges  v. 
Wixon,  supra,  the  deportation  order  was  set  aside  be- 
cause, among  other  things,  it  was  not  based  on  ''proba- 
tive" evidence,  326  U.  S.  135,  152.  Other  cases,  even 
prior  to  the  1952  Act,  applied  the  "substantial  evidence" 
test. 

Malta  V.  Haff,  116  F.  2d  337,  338  (C.  A.  9,  1940)  ; 

Kielema  v.  Grossman,  103  F.  2d  292,  293  (C.  A. 
5,  1939) ; 

Daskaloff  v.  Zurhrick,  103  F.  2d  579   (C.  A.  6, 
1939) ; 

Morrow  v.  Tillinghast,  35  F.  2d  183,  184  (C.  A. 

1,  1929); 
Palmer  v.  Ultimo,  69  F.  2d  1,  2  (C.  A.  7,  1934); 

United  States  ex.  rel.  Schlimmgen  v.  Jordan,  164 
F.  2d  633,  634  (C.  A.  7,  1947). 

It  would  thus  appear  that  even  before  passage  of  the 
1952   Act   the   courts    have    required,    on    habeas   corpus 


^"Since  the  precise  way  in  which  the  courts  interfere  with  agency 
findings  cannot  he  imprisoned  within  any  form  of  words,  new 
formulas  attempting  to  rephrase  the  old  are  not  likely  to  be  more 
helpful  than  the  old.  There  are  no  talismanic  words  that  can 
avoid  the  process  of  judgment.  The  difficulty  is  that  we  cannot 
escape,  in  relation  to  this  problem,  the  use  of  undefined  defining 
terms."  (Universal  Camera  Corp.  v.  N.  L.  R.  B.,  340  U.  S.  474. 
489  (1951).) 
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review  of  deportation  orders,  the  same  evidentiary  stan- 
dards as  were  required  in  non-habeas  corpus  judicial 
review  of  administrative  determinations  of  other  agencies. 
In  framing-  the  evidentiary  requirements  of  Section  242 
(b)(4),  Congress  did  not  consider  that  it  was  setting  up 
new  standards.  The  bills  which  culminated  in  the  1952 
Act  emerged  from  a  detailed  and  intensive  study  of  our 
Immigration  and  Naturalization  systems  made  by  the 
Senate  Judiciary  Committee,  S.  Rep.  No.  1515,  81  Cong. 
2d  Sess.  (1950).  In  summarizing  the  then  existing  law 
on  judicial  review^  the  Committee  stated   (p.  629)  : 

"In  a  habeas  corpus  proceeding,  based  on  a  depor- 
tation case,  the  Court  determines  whether  or  not 
there  has  been  a  fair  hearing,  whether  or  not  the  law 
has  been  interpreted  correctly,  and  whether  or  not 
there  is  substantial  evidence  to  support  the  order  of 
deportation." 

As  stated  earlier.  Section  242(b)(4)  sets  up  the  cri- 
teria applicable  to  review  of  all  deportation  orders  en- 
tered after  the  1952  Act  took  effect.  In  such  cases,  of 
which  this  case  is  one,  it  matters  little  whether  the  form 
of  review^  is  habeas  corpus  or  any  other  convenient  form. 
As  the  Court  of  Appeals  for  the  Seventh  Circuit  stated 
in  United  States  ex  rel.  Brzovich  v.  Holton,  supra,  at  page 
841: 

''We  think  that  our  scope  of  review  is  the  same, 
irrespective  of  which  procedure  is  employed." 

See  also,  66  Harvard  Law  Review  643,  702: 

"It  should  be  pointed  out,  however,  that  the  scope 
of  review  under  other  forms  of  relief  permitted  by 
the  APA  is  apparently  no  broader  than  that  which 
eventually  would  be  available  under  habeas  corpus." 
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Therefore,  it  can  be  seen  that  appellant  here  seeks  again 
that  which  she  once  has  had.  The  scope  of  review  in  this 
second  proceeding  would  be  the  same  as  that  had  in  the 
previous  habeas  corpus  proceeding.  Indeed,  the  findings 
of  fact  in  the  previous  habeas  corpus  proceeding,  while 
not  in  the  very  words  of  Section  242(b)(4),  are  unques- 
tionably findings  satisfying  the  criteria  set  forth  therein.^ 

II. 

Prior  Litigation  Conclusively  Establishes  Appellant's 

Deportability. 

Appellant  points  out  that  the  doctrine  of  res  judicata 
does  not  apply  to  habeas  corpus  cases.  The  cited  cases 
involve  an  existing  habeas  corpus  case,  and  its  relation- 
ship to  a  prior  habeas  corpus  case.  They  are  not  appli- 
cable because  the  present  cause  is  not  a  habeas  corpus 
proceeding,  but  is  rather  a  declaratory  judgment  action. 
The  case  of  Lapides  v.  Clark,  176  F.  2d  619,  85  App. 
D.  C.  101  (1949),  cert,  denied,  338  U.  S.  860,  is  directly 
in  point.     In  that  case,  the  plaintiff  had  instituted  habeas 


^In  the  findings,  the  Court  found  that  the  order  of  deportation 
was  supported  by  "substantial  evidence,"  rather  than  the  "reason- 
able, probative  and  substantial  evidence"  as  stated  in  Section  242 
(b)(4).  The  words  "reasonable"  and  "probative"  add  nothing; 
see  footnote  1. 

"A  decision  of  a  court,  a  jury,  or  an  administrative  agency, 
which  is  unsupported  by  substantial  evidence,  is.  of  course, 
arbitrary  and  capricious  and  may  always  be  set  aside  on  review ; 
but,  if  the  decision  has  a  rational  and  substantial  basis  in  the 
evidence  and  the  law,  it  may  not  be  nullified  by  a  reviewing 
court,  even  though  that  court  is  of  the  opinion  that  it  would 
have  reached  a  different  conclusion  had  it  tried  the  case." 
TV.  L.  R.  B.  V.  Minnesota  Mining  and  Manufacturing  Com- 
pany, 179  F.  2d  323,  326  (C.  A.  8,  1950).  ' 
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corpus  proceedings  and  the  cause  had  ultimately  been 
determined  adversely  to  him  in  the  Court  of  Appeals 
for  the  Second  Circuit.  He  subsequently  brought  a  de- 
claratory judgment  action  in  the  District  of  Columbia, 
seeking  essentially  the  same  relief.  The  District  Court 
dismissed  the  complaint,  and  was  affirmed  on  appeal.  The 
court  said  at  page  621 : 

*Tn  the  foregoing  case,  and  in  this,  there  is  a 
virtual  identity  of  parties  and  allowable  issues.  The 
purpose  of  each  was  to  secure  a  determination  that 
appellant  is  a  citizen,  to  the  end  that  he  might  obtain 
release  from  his  present  detention  and  be  allowed  to 
enter  the  country  as  a  citizen.  Obviously,  he  could 
have  attacked  the  constitutionality  of  the  Act  in  the 
habeas  corpus  proceedings.  Had  he  done  so,  and 
prevailed,  that  would  have  proven  a  simple  and 
speedy  method  of  accomplishing  his  objectives.  Evi- 
dently sensing  that  res  judicata  might  apply,  he  cites 
here  Collins  v.  Loisel,  262  U.  S.  426,  43  S.  Ct.  618, 
67  L.  Ed.  1062,  and  Wong  Doo  v.  United  States, 
265  U.  S.  239,  44  S.  Ct.  524,  68  L.  Ed.  999,  as 
authority  for  the  proposition  that  the  doctrine  does 
not  apply  as  to  habeas  corpus  cases,  overlooking  the 
fact  that  the  present  action  is  for  a  declaratory  judg- 
ment. We  wonder  what  justification  there  can  be  for 
this  additional  and  needless  litigation  with  all  its 
trouble,  expense  and  delay,  which  the  law  so  much 
abhors.  [Citing  cases.]  In  view  of  the  granting 
of  the  motion  to  dismiss  the  complaint,  the  respon- 
dents did  not  answer.  That  probably  accounts  for 
the  fact  that  the  habeas  corpus  case  was  not  pleaded 
in  bar  of  the  present  action.  Yet  evidence  of  that 
case  is  in  the  complaint  itself.  However,  in  view  of 
the  peculiar  situation,  we  do  not  pass  upon  the  ques- 
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tion.  Yet,  we  do  think,  under  the  circumstances, 
that  .c:reat  wei.e^ht  should  be  given  the  conchision  of 
the  court  in  the  New  York  case." 

Indeed,  the  decision  of  this  court  in  Hcikkila  v.  Barber, 
216  F.  2d  407  (1954),  cert,  denied,  349  U.  S.  927,  is  appli- 
cable here.  Heikkila  had  originally  brought  a  declara- 
tory judgment  action  to  have  an  order  of  deportation 
declared  invalid,  and  was  unsuccessful,  Heikkila  v.  Bar- 
ber, 345  U.  S.  229  (1953).  A  second  declaratory  judg- 
ment action  was  thereafter  filed.  This  court  said  at 
page  409  of  216  F.  2d: 

''Appellant's  present  suit  is  in  no  real  sense  a  new 
action.  It  is  but  a  repetition  or  continuation  of  the 
litigation  theretofore  unsuccessfully  urged.  We  have 
no  alternative  but  to  hold  that  the  earlier  decision 
of  the  Supreme  Court  is  res  judicata/* 

Here,  too,  appellant  is  but  attempting  to  repeat  or  con- 
tinue the  litigation  which  she  heretofore  unsuccessfully 
waged.  Although  this  is  not  a  second  declaratory  judg- 
ment action,  it  is  clear  that  declaratory  relief,  in  the  usual 
sense,  is  not  involved  in  either  of  appellant's  cases.  The 
purpose  of  the  action  is  to  review  the  administrative  fact 
findings  supporting  an  order  of  deportation.  As  was 
pointed  out  in  the  first  portion  of  this  argument,  the  form 
of  the  action  is  immaterial.  Whatever  the  form,  the 
prospective  deportee  receives  judicial  review,  according 
to  the  criteria  set  forth  in  Section  242(b)(4),  of  the 
administrative  record. 
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Conclusion. 

By  reason  of  the  foregoing,  it  is  respectfully  submitted 
that  the  order  of  the  District  Court  dismissing  appel- 
lant's complaint  should  be  affirmed. 

Laughlin  E.  Waters, 
United  States  Attorney, 

Max  F.  Deutz, 

Assistant  U.  S.  Attorney,  Chief 
of  Civil  Division, 

Andrew  J.  Weisz, 

Assistant  U.  S.  Attorney, 

By  Andrew  J.  Weisz, 

Attorneys  for  Appellee. 


APPENDIX. 

United  States  District  Court,  Southern  District  of 
California,  Central  Division. 

Received  November  17,  1955,  U.  S.  Attorney,  Los 
Angeles,  California. 

Leonard  Cruz-Sanchez,  Petitioner,  vs.  Robert  Robin- 
son. Officer  in  Charge,  Immigration  and  Naturalization 
Service,  Los  Angeles,  California,  Merril  OToole,  Re- 
gional Commissioner,  San  Pedro,  California,  Respon- 
dents. 

Filed:  November  17  1955.  Clerk,  U.  S.  District  Court, 

Southern   District  of   California,    By , 

Deputy  Clerk.    No.  17875-WB. 

Memorandum  of  Decision. 

Cruz-Sanchez  filed  this  action  for  declaratory  judgment 
seeking  the  review  of  a  final  order  of  the  Immigration 
and  Naturalization  Service  in  which  he  was  found  to  be 
a  deportable  alien  and  ordered  deported  from  the  United 
States. 

The  defendants,  in  their  motion  to  dismiss,  concede  that 
an  action  for  declaratory  judgment  is  a  proper  form  of 
proceeding  to  obtain  judicial  review  of  an  order  of  de- 
portation,^ but  they  contend  that  no  relief  can  be  granted 
here  as  the  claim  of  the  plaintiff  has  previously  been  adju- 
dicated, i.  e.,  he  has  already  had  his  judicial  review. 

Approximately  two  months  prior  to  the  filing  of  this 
action  the  plaintiff  filed  a  petition  for  a  writ  of  habeas 
corpus  and  was  accorded  a  judicial  review  of  the  dcporta- 


^Shaughnessy  v.  Pedreiro,  349  U.  S.  48. 
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tlon  proceedings  he  attacks  in  the  present  suit.  Follow- 
ing a  hearing  on  the  writ  and  the  return  thereto,  the 
court  made  and  filed  findings  that  the  hearing  and  the 
final  order  of  deportation  complied  with  the  conditions 
and  provisions  of  Section  242(b)  of  the  Immigration  and 
Nationality  Act  (8  U.  S.  C.  A.  1252(b))  that  the  depor- 
tation proceedings  relating  to  the  plaintifif  wxre  fair  and 
in  accord  with  his  constitutional  rights ;  that  there  was 
reasonable,  substantial  and  probative  evidence  to  support 
the  decision  of  deportability,  the  order  of  deportation  and 
the  warrant  of  deportation.  Accordingly  judgment  was 
entered  discharging  the  writ. 

The  question  here  is  whether  Cruz-Sanchez  may  have 
a  re-determination  of  the  same  issues  previously  adjudi- 
cated. He  relies  on  Shaughnessy  v.  Pedreiro,  349  U.  S. 
48,  and  contends  that  it  authorizes  judicial  review  in  both 
habeas  corpus  and  declaratory  relief  and  therefore  he  is 
entitled  to  izvo  judicial  reviews  of  the  same  administra- 
tive proceeding.  That  is  not  the  holding  of  the  Pedreiro 
case.  The  Pedreiro  court  held  ''that  there  is  a  right  of 
judicial  review  of  deportation  orders  other  than  by 
habeas  corpus"  and  that  an  action  for  declaratory  relief 
is  an  appropriate  remedy  to  obtain  such  a  review.  The 
clear  holdings  is  that  judicial  review  may  be  had  cither 
by  habeas  corpus  or  an  action  for  declaratory  relief. 
The  Administrative  Procedure  Act  provides^  the  ''form 
of  proceeding  for  judicial  review  shall  be     .     .     .     any 


25  U.  S.  C.  A.  1009(b). 
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applicable  form  of  legal  action  (including  actions  for 
declaratory  judgments  or  writs  for  prohibitory  or  man- 
datory injunction  or  habeas  corpus)  in  any  court  of  com- 
petent jurisdiction."  It  could  hardly  be  contended  that 
Congress  intended  to  permit  successive  judicial  reviews 
of  the  same  administrative  action  in  each  of  the  various 
forms  authorized,  with  resultant  endless  litigation  and 
the  indefinite  postponement  of  execution  of  the  adminis- 
trative order.  The  conclusion  is  inescapable  that  Con- 
gress intended  but  one  judicial  review  of  administrative 
action. 

Cruz-Sanchez  says  it  is  elementary  that  the  doctrine  of 
res  judicata  does  not  apply  to  habeas  corpus.  That  is  a 
correct  statement  of  the  law^  which  is  founded  upon  the 
recognition  of  habeas  corpus  as  the  privileged  writ  of 
freedom.  It  is  because  of  this  status  that  courts  are  not 
foreclosed  from  considering  successive  applications  for 
the  extraordinary  writ.^    However,  we  are  not  concerned 


^Wong  Doo  V.  United  States,  265  U.  S.  239 ;  Salinc^er  v.  Loisel, 
265  U.  S.  224;  Collins  v.  Loisel,  262  U.  S.  426. 

■•To  curtail  the  abuse  of  the  writ,  Congress  in  1943  adopted  Sec- 
tion 2244  of  Title  28  U.  S.  C.  A.  reading  as  follows : 

"No  circuit  or  district  judge  shall  be  required  to  entertain 
an  application  for  a  WTit  of  habeas  corpus  to  inquire  into  the 
detention  of  a  person  pursuant  to  a  jugnient  of  a  court  of  the 
United  States,  or  of  any  State,  if  it  appears  that  the  legality  of 
such  detention  has  been  determined  by  a  judge  or  court  of  the 
United  States  on  a  prior  application  for  a  writ  of  habeas  cor- 
pus and  the  petition  presents  no  new  ground  not  theretofore 
presented  and  determined,  and  the  judge  or  court  is  satisfied 
that  the  ends  of  justice  will  not  be  served  by  such  inquiry." 
(See  Revisor's  Note  to  the  eflPect  that  the  purpose  of  the 
section  is  to  prevent  suing  out  successive  and  repititious 
writs). 


with  the  appHcation  of  the  doctrine  of  res  judicata  to 
habeas  corpus  proceedings.  This  is  an  action  for  a  de- 
claratory judgment  and  not  an  apphcation  for  the  Great 
Writ. 

Ordinarily  the  office  of  habeas  corpus  is  exhausted 
when  it  is  ascertained  that  the  agency  or  court  under 
whose  order  the  petitioner  is  being  held  had  jurisdiction 
to  act  and  the  requirements  of  due  process  were  observed.'' 
Judicial  review  of  an  administrative  proceeding  may  be 
had  in  habeas  corpus  because  the  Administrative  Pro- 
cedure Act  so  provides  (5  U.  S.  C.  1099(b))  and  the 
scope  of  habeas  corpus  is  enlarged  accordingly.  The 
scope  of  judicial  review  of  deportation  proceedings 
wether  invoked  by  habeas  corpus  or  an  action  for  declara- 
tory relief  is  delineated  by  section  242(b)  of  the  Immi- 
gra  and  Nationality  Act  of  1952  (8  U.  S.  C.  1252(b)). 
See  Marcello  v.  Bonds,  349  U.  S.  302.  Section  242(b) 
sets  forth  various  requirements  with  respect  to  notice, 
right  to  counsel,  right  to  present  evidence  and  to  cross- 
examine  witnesses  and  provides  that  decisions  of  deport- 
ability  shall  be  based  upon  reasonable,  substantial  and 
probative  evidence.  The  scope  of  the  review  is  exactly 
the  same  whether  the  remedy  pursued  is  habeas  corpus 
or  an  action  for  declaratory  relief. 

The  plaintiff  has  been  afforded  judicial  review  and  a 
court  of  competent  jurisdiction  has  determined  that  the 
deportation  proceedings  complied  with  the  conditions  and 


i^Woolsey  v.  Best,  299  U.  S.  1, 
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provisions  of  Section  242(b).  A  judgment  rendered  by 
a  court  having  jurisdiction  of  the  parties  and  subject 
matter  is  conclusive  and  indisputable  evidence  as  to  all 
rights,  questions,  or  facts  put  in  issue  in  the  suit  and 
actually  adjudicated  therein,  when  the  same  come  again 
into  controversy  between  the  same  parties  or  their 
privies.*^ 

Although  the  defense  of  res  judicata  should  ordinarily 
be  pleaded ;  where,  as  here,  the  complaint  on  its  face  shows 
the  prior  proceedings,  such  defense  may  be  presented  by 
motion  to  dismiss/ 

An  alien  is  not  entitled  to  repetitious  judicial  reviews  of 
deportation  proceedings.  If  discontented  with  the  result 
of  the  first  judicial  review,  his  remedy  is  by  appeal.  The 
motion  to  dismiss  is  granted.  Counsel  for  defendant 
to  prepare,  serve  and  lodge  a  formal  order  pursuant  to 
local  rule  7. 

Dated,  Los  Angeles,  California,  November  17,  1955. 

Wm.  M.  Byrne, 

United  States  District  Judge. 


nVyoming  v.  Colorado,  286  U.  S.  494;  Continental  Oil  Co.  v. 
Jones,  176  F.  2d  519;  Oklahoma  v.  United  States,  155  F.  2d  496; 
Restatement,  Judgments,  568. 

^Cuff  V.  United  States,  64  F.  2d  624. 
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Statutes  and  Regulations  and  the  Statutes  Involved. 

Section  242  of  the  Immigration  and  Nationality  Act 
of  1952  (8  U.  S.  C,  Sec.  1252),  so  far  as  pertinent 
hereto,  provides : 

242.     Apprehension  and  Deportation  of  Aliens     .     .     . 

Proceedings  before  a  Special  Inquiry  Officer  acting  under 
the  provisions  of  this  section  shall  be  in  accordance  with 
such  regulations,  not  inconsistent  with  this  chapter,  the 
Attorney  General  shall  prescribe.  Such  regulations  shall 
include  requirements  that     .     .     . 

(1)  the  alien  shall  be  given  notice,  reasonable  under  all 
the  circumstances,  of  the  nature  of  the  charges 
against  him  and  of  the  time  and  place  at  which  the 
proceedings  will  be  held; 

(2)  the  alien  shall  have  the  privilege  of  being  represented 
(at  no  expense  to  the  Government)  by  such  counsel, 
authorized  to  practice  in  such  proceedings,  as  he  shall 
choose ; 

(3)  the  alien  shall  have  a  reasonable  opportunity  to  ex- 
amine the  evidence  against  him,  to  present  evidence 
in  his  own  behalf,  and  to  cross-examine  witnesses 
presented  by  the  Government;  and 

(4)  No  decision  of  deportability  shall  be  valid  unless 
it  is  based  upon  reasonable,  substantial  and  probative 
evidence. 

Section  405  of  the  Immigration  and  Nationality  Act  of 
1952  (Footnote,  8  U.  S.  C.,  Sec.  1101),  so  far  as  perti- 
nent hereto  provides: 

''(a)  Nothing  contained  in  this  Act.  unless  otherwise 
specifically  provided  therein,  shall  be  construed  to  aflfect 
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the  validity  of  any  declaration  of  intention,  petition  for 
naturalization,  certificate  of  naturalization,  certificate  of 
citizenship,  warrant  of  arrest,  order  or  warrant  of  de- 
portation, order  of  exclusion,  or  other  document  or  pro- 
ccedinf^:  which  shall  be  valid  at  the  time  this  Act  shall 
take  eflfect;  or  to  affect  any  prosecution,  suit,  action,  or 
jiroceedinfj^s,  civil  or  criminal,  brou£^ht,  or  any  status,  con- 
dition, ri.Q:ht  in  process  of  acquisition,  act,  thing  liability, 
obligation,  or  matter,  civil  or  criminal,  done  or  existing, 
at  the  time  this  Act  shall  take  effect;  but  as  to  all  such 
prosecutions,  suits,  actions,  proceedings,  statutes  [so  in 
original;  probably  should  read  "statuses"],  conditions, 
rights,  acts,  things,  liabilities,  obligations,  or  matters  the 
statutes  or  parts  of  statutes  repealed  by  this  Act  are, 
unless  otherwise  specifically  provided  therein,  hereby  con- 
tinued in  force  and  effect." 

Section  10  of  the  Administrative  Procedure  Act  (5  U. 
S.  C.   Sec.    1009),   so   far  as  pertinent  hereto  provides: 

(c)  Every  agency  action  made  reviewable  by  statute 
and  every  final  agency  action  for  which  there  is  no  other 
adequate  remedy  in  any  court  shall  be  subject  to  judicial 
review.  Any  preliminary,  procedural,  or  intermediate 
agency  action  or  ruling  not  directly  reviewable  shall  be 
subject  to  review  upon  the  review  of  the  final  agency 
action.  Except  as  otherwise  expressly  required  by  statute, 
agency  action  otherwise  final  shall  be  final  for  the  pur- 
poses of  this  subsection  whether  or  not  there  has  been 
presented  or  determined  any  application  for  a  declaratory 
order,  for  any  form  of  reconsideration,  or  (unless  the 
agency  otherwise  requires  by  rule  and  provides  that  the 
action  meanwhile  shall  be  inoperative)  for  an  appeal  to 
superior  agency  authority. 
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(e)  So  far  as  necessary  to  decision  and  where  pre- 
sented the  reviewing  court  shall  decide  all  relevant  ques- 
tions of  law,  interpret  constitutional  and  statutory  provi- 
sions, and  determine  the  meaning  or  applicability  of  the 
terms  of  any  agency  action.  It  shall  (A)  compel  agency 
action  unlawfully  withheld  or  unreasonably  delayed;  and 
(B)  hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions  found  to  be  ( 1 )  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  not  in  accordance  with 
law;  (2)  contrary  to  constitutional  right,  power,  privi- 
lege, or  immunity;  (3)  in  excess  of  statutory  jurisdiction, 
authority,  or  limitations,  or  short  of  statutory  right;  (4) 
without  observance  of  procedure  required  by  law;  (5) 
unsupported  by  substantial  evidence  in  any  case  subject  to 
the  requirements  of  sections  1006  and  1007  of  this  title  or 
otherwise  reviewed  on  the  record  of  an  agency  hearing 
provided  by  statute;  or  (6)  unwarranted  by  the  facts  to 
the  extent  that  the  facts  are  subject  to  trial  de  novo  by 
the  reviewing  court.  In  making  the  foregoing  determina- 
tions the  court  shall  review  the  whole  record  or  such  por- 
tions thereof  as  may  be  cited  by  any  party,  and  due  ac- 
count shall  be  taken  of  the  rule  of  prejudicial  error. 
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No.  14786 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Halldora  Kristin  Sigurdson, 

Appellant, 

vs. 

Albert  Del  Guercio, 

Appellee. 


Appeal   From   the   United   States   District   Court   for   the 
Southern  District  of  California,  Central  Division. 


APPELLANT'S  REPLY  BRIEF. 


Reply  to  Appellee's  Point  One. 

Appellant  in  her  opening  brief,  page  13,  shows  that  the 
Supreme  Court  in  Pedreiro  v.  Shaughnessy,  349  U.  S.  48, 
recognized  that  the  intent  of  the  framers  of  the  1952  Act 
and  of  Congress  was  to  grant  the  additional  relief  of 
judicial  review  to  aliens  facing  an  order  of  deportation. 

Heikkila  v.  Barber,  345  U.  S.  229,  235,  236,  has  shown 
that  the  Supreme  Court  considers  habeas  corpus  as  a  con- 
stitutional remedy  limited  to  the  traditional  question  of 
due  process  and  indicates  conclusively  that 

".  .  .  it  is  the  scope  of  inquiry  on  habeas  corpus 
that  differentiates  use  of  the  writ  from  judicial  re- 
view as  that  term  is  used  in  Administrative  Procedure 
Act." 

Heikkila,  supra,  236. 
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The  narrow  scope  of  inquiry  is  set  forth  in  Eagles  v. 
Samuels,  329  U.  S.  304,  311,  quoted  with  approval  and 
followed  by  this  Court  in  our  former  appeal  of  Sigurdson 
V.  Landon,  215  F.  2d  791,  796.  The  following  from 
Eagles,  supra,  311,  shows  with  unerring  clarity  that  even 
then  the  Supreme  Court  observed  and  considered  as  bind- 
ing- the  difference  in  the  scope  of  review: 

''Congress  made  the  decisions  of  the  local  boards 
and  of  the  boards  of  appeal  'final,'  except  as  appeals 
from  them  may  be  authorized  .  .  .  zvitJiholdiug 
from  the  courts  the  customary  power  of  reziew  of 
administrative  action.  See,  Estep  v.  U.  S.,  327  U.  S. 
114.''     (Emphasis  added.) 

As  was  so  aptly  pointed  out  in  51  Columbia  Law  Re- 
view 1064,  1066,  the  most  important  effect  of  use  of  APA 
in  deportation  cases  is  the  broadening  of  the  scope  of  re- 
view. While  it  is  true  that  United  States  v.  Holton,  222 
F.  2d  840,  841,  considers  the  scope  of  review  in  APA  ac- 
tion and  writ  action  as  the  same,  that  latter  decision  was 
not  called  upon  to  decide  the  fact.  The  statement  is  dicta. 
The  lower  court  was  apparently  reversed  on  the  habeas 
corpus  principles  of  due  process.  Direct  attack  was  un- 
necessary to  secure  a  reversal  there. 

But,  in  our  case  a  direct  attack  is  necessary  and  now 
permissible. 

Heikkila,  supra', 
Pedreiro,  supra. 

As  we  said  in  our  opening  brief,  page  15,  the  verity  of 
the  appellant's  complaint  will  be  established  by  the  scope 
of  review  now  allowed  us  under  the  APA.  We  can  and 
will  show  from  the  whole  record  that  eight  dictaphone  belts 
were  used  and  employed  to  make  the  statement  taken  from 


appellant,  yet  only  five  belts  were  required  to  record  a 
playback  of  the  statement  introduced  at  her  deportation 
hearing.  Three  belts  were  never  made  part  of  record 
despite  objection  of  appellant  nor  were  they  ever  made 
part  of  record  in  the  habeas  corpus  proceeedings  despite 
appellant's  efforts  and  demands.  Three  belts  were  added 
to  record  in  habeas  corpus  proceedings,  but  one  of  the 
three  belts  was  made  subsequent  to  appellant's  deportation 
hearing  and  constituted  a  fraud  upon  the  trial  court  in 
the  former  proceeding  and  this  is  a  matter  of  record  in 
that  proceeding. 

Moreover,  we  can  and  will  establish  that  the  Govern- 
ment's own  dictaphone  experts  testified  that  a  playback 
should  show  a  multiplicity  of  ''clicks"  to  indicate  numer- 
ous starting  and  stopping  of  the  dictaphone.  The  play- 
back revealed  one  ''click." 

Appellant  can  and  will  prove  under  the  direct  attack 
permitted  under  APA  that  her  other  allegations  are  equally 
true. 

The  case  of  Cruj^-Sanches  set  forth  in  the  appendix  of 
appellee's  brief  attempts  to  substitute  its  opinion  what 
Congress  intended  instead  of  accepting  the  statements  of 
the  authors  of  the  1952  Act.  Supreme  Court  in  Pedreiro, 
supra,  page  52,  accepted  the  legislative  intent  as  expressed 
by  the  authors  of  the  law  (App.  Op.  Br.  p.  13).  Cruz- 
Sanchez  gives  no  consideration  to  the  Supreme  Court  ex- 
pressions as  to  difference  between  writ  and  APA  review 
in  scope  and  meaning  of  judicial  review  as  set  forth  in 
Heikkila,  supra. 


Reply  to  Appellee's  Point  Two. 

Lapides  v.  Clark,  176  F.  2d  619,  was  decided  in  1949. 
The  appellant  is  acting  under  a  right  granted  by  the  1952 
.\ct.  However,  a  short  quote  from  Lapides  is  in  point 
here.     It  is  found  on  page  13  of  appellee's  brief.     It  is: 

".  .  .  We  wonder  what  justification  there  can  be 
for  this  additional  and  needless  litigation  with  all  its 
trouble,  expense  and  delay,  which  the  law  so  much 
abhors.     .    .    ."     (Emphasis  supplied.) 

Our  answer  to  that  is  that  Congress  was  aware  of  possi- 
bilities of  injustice  under  habeas  corpus  and  gave  alien 
right  to  make  direct  attack  to  prove  gross  improprieties, 
such  as  we  endeavor  to  have  the  opportunity  to  prove. 

The  Heikkila  proceedings  (Appellee's  Br.  p.  14),  is  not 
in  point.  There  the  order  of  deportation  was  made  prior 
to  1952  Act.    There  never  existed  a  cause  of  action. 

Summary. 

Appellant  has  shown  that  the  Supreme  Court  in  Ped- 
reiro,  supra,  has  decreed  that  it  was  the  intent  of  Con- 
gress in  enacting  the  1952  Act  to  grant  to  aliens  the  right 
of  judicial  review  of  deportation  orders. 

Appellant  has  shown  that  the  Supreme  Court  in  Heik- 
kila, supra,  has  declared  that  habeas  corpus  is  not  judicial 
review  as  that  term  is  employed  in  the  Administrative 
Procedure  Act. 

Appellant  has  shown  that  habeas  corpus  is  a  constitu- 
tional examination,  traditionally  limited  in  its  scope  of  re- 
view, and  that  Congress  gave  aliens  the  additional  rem- 
edy of  judicial  review,  not  only  as  a  means  of  avoiding 
incarceration,   but    previously   as   a   means   of   permitting 
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worthy  aliens  to  prove  their  right  to  remain  in  the  United 
States  in  accordance  with  the  American  principles  of  jus- 
tice, decency  and  honor. 

Appellant  is  fighting  for  that  opportunity  and  appeals 
to  this  Court  to  grant  same  by  reversing  lower  court's 
decision. 

Respectfully  submitted, 
John  P.  Tobin, 

Attorney  for  Appellant. 
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In  tlic'  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 
September,  1954,  Grand  Jury 

No.  24043— CD 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
RICHARD   WAYNE   FRANK, 

Defendant. 

INDICTMENT 

(U.S.C,  Title  50  App.,  462— Universal  Military 

Training  and  Service  Act) 

The  Grand  Jury  charges: 

Count  One  (U.S.C,  Title  50  App.  462) 
Defendant  Richard  Wayne  Frank,  a  male  person 
Avithin  the  class  made  subject  to  selective  service 
under  the  Universal  Military  Training  and  Service 
Act,  registered  as  required  by  said  Act  and  the 
regulations  promulgated  thereunder  and  thereafter 
became  a  registrant  of  Local  Board  No.  31,  said 
board  being  then  and  there  duly  created  and  acting 
under  the  Selective  Service  System  established  by 
said  Act,  in  Contra  Costa  County,  California;  pur- 
suant to  said  Act  and  the  regulations  promulgated 
thereunder,  the  defendant  was  classified  in  Class 
1-0  and  was  notified  of  said  classification;  on  Feb- 
luary  10,  1954,  said  defendant  was  ordered  to  re- 
])ort  for  civilian  work  contributing  to  the  mainte- 
nance of  the  national  health,  safety  and  interest  on 
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February  23,  1954,  at  the  County  of  Los  Angeles 
Department  of  Charities,  1100  North  Mission  Road, 
Los  Angeles  33,  California;  on  or  about  February 
23,  1954,  in  Los  Angeles  County,  California,  within 
the  Central  [2]  Division  of  the  Southern  District 
of  California,  the  defendant  did  knowingly  and  wil- 
fully refuse  to  accept  said  employment  and  by  the 
aforesaid  conduct  the  defendant  did  knowingly  and 
wilfully  fail  and  neglect  to  perform  a  duty  required 
of  him  under  the  said  Act  and  the  regulations  pro- 
mulgated thereunder.  [3] 

Count  Two  (U.S.C,  Title  50  App.,  462) 
Defendant  Richard  Wayne  Frank,  a  male  person 
within  the  class  made  subject  to  selective  service 
under  the  Universal  Military  Training  and  Service 
Act,  registered  as  required  by  said  Act  and  the 
regulations  promulgated  thereunder  and  thereafter 
became  a  registrant  of  Local  Board  No.  31,  said 
board  being  then  and  there  duly  created  and  acting 
under  the  Selective  Service  System  established  by 
said  Act,  in  Contra  Costa  County,  California;  pur- 
suant to  said  Act  and  the  regulations  pronuilgated 
thereunder,  the  defendant  was  classified  in  Class 
1-0  and  was  notified  of  said  classification ;  on  Jime 
1,  1954,  said  defendant  was  ordered  to  report  for 
civilian  work  contributing  to  the  maintenance^  of 
the  national  health,  safety  and  interest  on  June  11, 
1954  at  the  County  of  Los  Angeles  Department  of 
Chariti(^s,  1100  North  Mission  Road,  Los  Angeles, 
California;  on  or  about  June  18,  1954,  in  Los  An- 
geles County,  California,  within  the  Central  Div- 
ision of  the  Southern  District  of  California,  the  de- 


United  States  of  America  5 

ft^iidant  did  knowingly  and  wilfully  refuse  to  accept 
said  employment  and  by  the  aforesaid  conduct  the 
defendant  did  knowingly  and  wilfully  fail  and 
neglect  to  perform  a  duty  required  of  him  under 
the  said  Act  and  the  regulations  promulgated  there- 
under. 

A  True  Bill. 

/s/  W.  H.  REPLOGE, 
Foreman 

/s/  LAUGHLIN  E.  WATERS, 
United  States  Attorney  [4] 

[Endorsed] :  Filed  January  12,  1955. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Sti])ulated  and  Agreed  by  and  be- 
tween the  United  States  of  America,  Plaintiff,  and 
Richard  Wayne  Frank,  Defendant,  in  the  above  en- 
titled matter,  through  their  respective  counsel,  as 
follows: 

That  it  be  deemed  that  the  Clerk  of  Local  Board 
Xo.  31  was  called,  sworn  and  testified  that: 

1.  She  is  a  clerk  employed  by  the  Selective  Serv- 
ice System  of  the  United  States  Government. 

2.  The  defendant,  Richard  Wayne  Frank,  is  a 
registrant  of  Local  Board  No.  31. 

3.  As  Clerk  of  Local  Board  No.  31,  is  legal  cus- 
todian of  the  original  Selective  Service  fih*  of 
Richard  Wavne  Frank. 
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4.  The  Selootive  Service  file  of  Richard  Wayne 
Frank  is  a  rcH^ord  kept  in  the  normal  course  of 
business  by  Local  Board  No.  31,  and  it  is  the  normal 
course  of  Local  Board  No.  31's  business  to  keep 
such  records.  [5] 

It  Is  Further  Stipulated  that  a  photostatic  copy 
of  the  original  Selective  Service  file  of  Richard 
Wayne  Frank,  marked  "Govermnent's  Exhibit  1" 
for  identification,  is  a  true  and  accurate  copy  of  the 
contents  of  the  original  Selective  Service  file  on 
Richard  Wayne  Frank. 

It  Is  Further  Stipulated  that  a  photostatic  copy 
of  the  Selective  Service  file  of  Richard  Wayne 
Frank,  marked  "Government's  Exhibit  1''  for  iden- 
tification, may  be  introduced  in  evidence  in  lieu  of 
the  original  Selective  Service  file  of  Richard  Wayne 
Frank. 

Dated  this  1st  day  of  March,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney 
LOUIS  LEE  ABBOTT, 

Asst.  U.  S.  Attorney,  Chief  of 
Criminal  Division 
/s/  CECIL  HICKS,  JR., 
Asst.  U.  S.  Attorney, 
Attorneys  for  Plaintiff 

/s/  J.  B.  TIETZ, 

Attorney  for  Defendant 

/s/  RICHARD  WAYNE  FRANK, 
Defendant 
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It  Is  So  Ordered  this  2nd  day  of  March,  1955. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge        [6] 

[Endorsed] :   Filed  March  2,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  JUDGMENT  OF  ACQUITTAL 

May  It  Please  the  Court: 

Now  comes  the  defendant  and  moves  the  court 
for  a  judgment  of  acquittal  for  each  and  every  one 
of  the  following  reasons: 

1.  There  is  no  evidence  to  show  that  the  de- 
fendant is  guilty  as  charged  in  the  indictment. 

2.  The  Government  has  wholly  failed  to  prove  a 
violation  of  the  Act  and  Regulations  by  the  de- 
fendant as  charged  in  the  indictment. 

3.  The  denial  of  the  ministerial  classification  is 
illegal,  arbitrary  and  capricious  because  the  draft 
boards  employed  artificial  standards  in  determining 
what  constitutes  a  minister  of  religion  within  the 
meaning  of  the  Act  and  Regulations;  and  they  did 
not  follow  the  definition  of  the  term  used  in  the 
Act  and  Regulations  [7]  in  determining  the  claim 
of  the  defendant  as  a  minister  of  religion. 

4.  The  denial  of  the  ministerial  classification  by 
the  draft  boards  w^as  arbitrary  and  capricious  in 
tliat  they  held  that  the  performance  of  secular  work 
l)y  the  defendant,  alone,  without  (letei'inining 
whether  it  was  his  avocation  and  used  his  perform- 


8  Uichard  Wayne  Frank  vs, 

ance  of  secular  work  to  defeat  illegally  his  min- 
isterial status  because  the  undisputed  evidence 
slunved  that  lie  is  not  engaged  in  secular  work  as 
a  main  business  but  only  incidentally  to  his  main 
work  of  the  ministry,  and  that,  according  to  the  Act 
and  Regulations  he  is  regularly  and  customarily 
engaged  in  teaching  and  preaching  the  doctrines 
and  ])rinciples  of  a  recognized  church  and  pursues 
such  ])r(\iehing  work  as  his  vocation  and  does  not 
preach  incidentally  to  the  performance  of  any 
secular  work;  and  therefore  the  draft  board  order 
is  illegal,  contrary  to  law  and  without  basis  in  fact. 

5.  The  denial  of  the  claim  for  exemption  as  a 
minister  of  religion  by  all  of  the  draft  boards,  and 
each  of  them,  is  without  basis  in  fact,  arbitrary, 
capricious  and  contrary  to  law. 

6.  The  order  of  the  local  board  for  defendant  to 
perform  civilian  work  at  Los  Angeles  Department 
of  Charities,  Los  Angeles,  and  sections  1660.1  and 
1660.20  of  the  Selective  Service  regulations  are  in 
conflict  with  the  Act,  because  the  work  is  not  na- 
tional or  f(^d(n*al  work  as  required  by  the  Universal 
Military  Training  and  Service  Act. 

7.  The  Act,  as  construed  and  a])]^li(Hl  by  the 
regulations  and  the  order,  calls  for  a  private  non- 
federal la])or  draft  for  the  performance  of  services 
that  ar(»  uot  exce])tional  or  related  to  the  National 
defense,  in  violation  of  the  Thirteenth  Amendment 
to  the  United  States  Constitution. 

8.  The  Act,  as  construed  and  applied  ])y  the 
regulation  and  order,  is  unconstitutional  because  it 
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deprives  the  defendant  of  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution. 

9.  Section  462  (a)  of  the  Act,  Part  1660  of  the 
regulation  insofar  as  they  have  been  construed  and 
ap])lied  to  the  defendant  are  an  unreasonable 
abridgment  of  his  right  of  property  contrary  to  the 
Fifth  and  Fourteenth  Amendments  to  the  United 
States  Constitution. 

10.  Sections  1660.20  (d)  and  1660.30  of  Part  1660 
of  the  Regulations  are  contrary  to  the  First,  Fifth, 
Thirteenth  and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

11.  The  State  Director  usurped  the  authority  of 
the  Director  contrary  to  the  regulations. 

12.  There  was  no  evidence  that  the  work  to 
which  the  Selective  Service  System  assigned  the 
defendant  met  the  requirement  of  the  law. 

13.  Defendant  was  denied  procedural  due  pro- 
cess ill  that  the  local  board  failed  to  have 
available  an  Adviser  to  Registrants  and  to  have 
posted  conspicuously  or  any  place,  the  names  and 
addresses  of  such  adviser,  as  required  by  the  Reg- 
ulations, and  to  defendant's  prejudice. 

14.  The  local  board  abused  its  discretion  by  ar- 
l)itrari]y  refusing  to  grant  defendant  an  Appear- 
ance Before  Local  Board,  in  December  1951  when 
he  personally  presented  a  written  request  for  the 
appearance. 

15.  The  defendant  was  denied  procedural  due 
j)rocess  in  that  the  local  board  failed  to  forward  his 
file  to  the  Appeal  Board  in  December  1951  when  his 
request   for   the   Ap])earance   Before   Local   Board 
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was  denied  and  liis  excuse  for  late  filing  was  not 
accepted. 

1().  The  defendant  was  denied  procedural  due 
process  in  that  the  Selective  Service  System  did  not 
comply  with  its  regulation  §1660.20.  [9] 

17.  The  defendant  was  denied  due  process  when 
the  local  board  arbitrarily  refused  to  reopen  his 
classification  on  and  after  December  17,  1951  when 
he  presented  new  evidence  not  previously  consid- 
ered, which  if  true,  required  a  reclassification. 

18.  The  defendant  was  denied  due  process  when 
the  Appeal  Agent  did  not  take  an  administrative 
apx)eal  for  defendant  in  December  1951. 

IMarch  1,  1955. 
Respectfully  submitted, 

/s/  J.  B.  TIETZ  [10] 

[Endorsed] :   Filed  March  3,  1955. 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  24,043— Criminal 

UNITED  STATES  OF  AMERICA 

vs. 
RICHARD  WAYNE  FRANK 

JUDGMENT  AND  COMMITMENT 

On  this  3i'(l  day  of  March,  1955,  came  the  attor- 
ney for  tlie  government  and  the  defendant  appeared 
in  person  imd  l)y  J.  B.  Tietz,  Esq.,  his  attorney, 
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It  Is  Adjudj;(Hl  tliat  ihv  dcreiidant  has  hovn  con- 
victiHl  upon  his  \)\vd  ol!  Not  Guilty  and  a  finding  of 
(luilty  of  tlic  offenses  of  defendant  being  a  male 
])erson  witliin  the  chiss  made  subject  to  sc^lective 
service  under  the  Universal  Military  Training  and 
Service  Act,  defendant  being  classified  in  Class  1-0, 
on  Feb.  10,  1954  defendant  was  ordered  to  report 
for  civilian  work  at  the  County  of  Los  Angel  (^s 
Department  of  Charities,  and  on  or  about  Feb.  23, 
1954,  in  Los  Angeles  County,  California,  defendant 
did  knowingly  and  wilfully  refuse  to  accept  said 
employment;  on  June  1,  1954,  defendant  was  or- 
dered to  report  for  civilian  work  at  the  County  of 
Los  Angeles  Department  of  Charities,  and  on  or 
about  June  18,  1954,  in  Los  Angeles  County,  Cali- 
fornia, defendant  did  knowingly  and  wilfully  refuse 
to  accept  said  employment  and  by  the  aforesaid 
conduct  of  the  defendant  he  did  knowingly  and  wil- 
fully fail  and  neglect  to  perform  a  duty  required 
of  him  under  the  Universal  Military  Training  and 
Service  Act  and  the  regulations  promulgated  there- 
under, in  violation  of  U.S.C,  Title  50  App.,  462, 
as  charged  in  Counts  1  and  2  of  the  Indictment, 
and  the  court  ha^dng  asked  the  defendant  whether 
he  has  anything  to  say  why  judgment  should  not  be 
pronounced,  and  no  sufficient  cause  to  the  contrary 
being  shown  or  ay)pearing  to  the  Court, 

It  Is  Adjudg(»d  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
Ills  authorized  representative  for  imprisonment  for 
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a  i)eriod  of  four  (4)  y(»ars  on  Count  1,  execution 
of  sentence  is  suspended  and  the  defendant  is 
placed  on  ])i'()1)atio]i  for  a  ])eriod  of  three  years  on 
condition  the  defendant  enters  into  civilian  employ- 
ment of  the  type  contributing  to  the  national  health, 
safety  and  interest,  It  Is  Further  Ordered  the 
defendant  be  so  employed  ten  days  from  this  date  in 
an  institution  that  renders  the  type  of  service  the 
defendant  was  directed  to  enter  as  ordered  by  his 
Local  Draft  Board.  During  the  period  of  probation 
the  employment  of  the  defendant  as  ordered,  will 
be  for  three  years. 

It  Is  Adjudged  that  imposition  of  sentence  on 
Count  2  is  suspended  and  the  defendant  is  ])laced 
on  probation  for  a  period  of  tw^o  years.  Probation 
on  Count  2  to  commence  and  run  upon  expiration 
of  probation  on  Count  1.  Conditions  of  probation 
on  Count  2  is  obedience  to  all  law^s  and  all  rules 
and  regulations  of  the  Probation  Office. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  cominitment  of  the  de- 
fendant. 

/s/  ERNEST  A.  TOLIN, 

United  States  District  Judge 

/s/  WM.  A.  WHITE, 

Deputy  Clerk  [11] 

[Endorsed] :    Filed  March  3,  1955. 
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[Titk'  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Appellant,  Richard  Wayne  Frank,  resides  at  5473 
Clayton  Road,  Concord,  California. 

Appellant^s  attorn(\v,  J.  B.  Tietz,  maintains  his 
office^  at  534  Douglas  Building,  257  South  Spring 
Street,  Los  Angeles  12,  California. 

The  offense  was  failing  to  submit  to  induction, 
U.S.C.  Title  50  App.  Sec.  462— Selective  Service 
Act,  1948,  as  amended. 

On  March  3,  1955,  after  a  verdict  of  Guilty  on 
both  counts,  the  Court  sentenced  the  Appellant,  on 
the  first  count,  to  confinement  in  an  institution  to 
be  selected  by  the  Attorney  General,  for  four  years, 
suspended  execution  of  said  sentence  and  placed 
defendant  on  probation  for  a  term  of  three  years 
(with  certain  selective  service  type  employment 
conditions)  and  gave  defendant  a  probationary 
sentence  of  two  years  on  the  second  count. 

I,  J.  B.  Tietz,  appellant's  attorney  being  author- 
ized by  [12]  him  to  perfect  an  ai)y)eal  do  hereby 
api)eal  to  the  United  States  Court  of  Appeals  for 
tlie  Xintli  Circuit  from  the  above  stated  judgment. 

/s/  J.  B.  TIETZ, 

Attorney  for  Appellant        [13] 

[Endorsed] :   Filed  March  3,  1955. 
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[Title  of  Disti'ict  Court  and  Cause] 

EXTENSION  OF  TIME 

For  ft'ood  ('aus(^  shown,  defendant  is  hereby  given 
60  additional  days,  to  and  including  June  11,  1955, 
to  prepare  and  doekc^t  the  record  on  appeal. 

Dated:   April  5,  1955. 

/s/  LEON  R.  YANKWICH, 

Judge 

The  appellee  stipulates  to  the  above  requested  ex- 
tension of  time,  being  assured  by  counsel  it  will  be 
sufficient. 

LAUGHLIN  E.  WATERS, 
United  States  Attorney 
/s/  By    CECIL  HICKS,  JR., 

Asst.  U.  S.  Attorney  [14] 

[Endorsed] :  Filed  April  5,  1955. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  following  are  hereby  designated  as  the  record 
which  is  material  to  the  proper  consideration  of  the 
Ap])(^al  filed  by  Richard  Wayne  Frank,  in  the  al)ove 
entitled  cause: 

1.  indictment. 

2.  Reporter's  Transcript  (as  requested  of  Re- 
porter). 


i 
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'.].    All   Exhibits  in   cxidciicc  or  pioiTci'i^d  are  to 
be  transmitted  to  th(^  Court  of  Appeals. 
4.    Notice  of  Appeal. 
f).    Designation  of  Record. 
().    All  Sti]nilations. 
7.    All  written  motions. 

/s/  J.  B.  TIETZ, 

Attorney  for  Appellant         [15] 

Affidavit  of  Service  by  Mail  attached.  [16] 

[Endorsed] :   Filed  May  26,  1955. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
lunnber  1  to  16,  inclusive,  contain  the  oriuinal  In- 
dictment ;  Stii)ulation ;  Motion  for  Judgment  of  Ac- 
quittal ;  Judgment  and  Commitment ;  Notice  of  Ap- 
])eal ;  Extension  of  Time;  Designation  of  Record; 
which,  together  with  a  full,  true  and  correct  copy  of 
inw  volume  of  Reporter\s  Transcript  of  Proceed- 
ings had  on  March  2,  1955 ;  and  Plaintiff's  Exhibit 
1 :  all  in  said  cause,  constitute  the  transcript  of 
record  on  appeal  to  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $1.60, 
which  sum  has  been  paid  by  appellant. 
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Witness  my  hand  and  the  seal  of  said  District 
Court,  this  9th  day  of  June,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk 
/s/  By    CHARLES  E.  JONES, 
Deputy 


In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  24,043— Cr. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RICHARD  WAYNE  FRANK, 

Defendant. 

REPORTER'S  PARTIAL  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California,  March  2,  1955 

Before:  Honorable  Ernest  A.  Tolin,  Judge  pre- 
siding. 

Appearances:  For  the  Plaintiff:  Laughlin  E. 
Waters,  United  States  Attorney,  by  Cecil  Hicks, 
Jr.,  Assistant  United  States  Attorney,  600  Federal 
Bldg.,  Los  Angeles,  Calif.  For  the  Defendant:  J.  B. 
Tietz,  257  So.  Spring  St.,  Suite  534,  Los  Angeles, 
Calif.  [V] 


*  Pape  niimhers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Af        -X-        *         *         * 


Mr.  Tietz:  Mr.  Frank,  will  you  please  step 
around  and  take  the  witness  stand. 

RICHARD  WAYNE  FRANK 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Tietz)  :  You  are  Richard  Wayne 
Frank  ?  A.     Yes. 

Q.  You  are  the  defendant  in  this  case,  are  you 
not  ?  A.    Yes. 

Q.  When  you  were  being  processed  by  local 
Board  No.  31  of  the  California  Selective  Service 
System,  did  you  have  occasion  to  visit  the  Board 
office  ?  A.    Yes. 

Q.     Frequently  or  just  once  or  twice? 

A.     Quite  a  few  times. 

Q.  Did  you  have  occasion  when  you  were  in  the 
local  Board  office  to  take  a  look  at  the  bulletin 
l)oard  ?  A.    Yes. 

Q.  Did  you  ever  see  on  the  bulletin  board  a 
notice  saying  the  names  and  addresses  of  advisers 
to  registrants  [2]  who  would  give  you  free  ser^dce? 

A.    No. 

Q.  In  June  of  1954 — I  believe  the  date  is  June 
14th,  rather  than  June  18th,  as  stated  in  Count 
Two  of  the  Indictment — you  went  to  the  Los  An- 
geles County  Department  of  Charities,  pursuant  to 
an  order  given  you  at  your  local  Board  office  on 
Juno  11,  1954,  did  you  not? 
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(Testimony  of  Richard  Wayne  Frank.) 

A.     Yes,  I  went  there. 

Q.  Did  you  talk  to  a  Mrs.  Pettijohn  there,  as 
you  reported  to  your  local  Board  by  a  letter,  which 
is  sheet  or  page  161  of  the  Selective  Service  File? 

A.     Yes,  I  talked  to  her. 

Q.  You  state  in  your  letter,  ^'I  reported  to  the 
Los  Angeles  Department  of  Charities  as  directed 
and  spoke  to  a  Mrs.  Pettijohn,  who  told  me  that 
they  had  stopped  taking  T-0  applicants  *  *  *" 

She  told  you  that? 

A.    Yes. 

Q.  You  had  some  discusison  with  her  as  to  what 
kind  of  jobs  they  had,  if  they  did  take  I-O  appli- 
cants, did  you  not?  A.     Yes,  I  did. 

Q.  Now,  in  the  early  and  middle  part  of  1951 
I  believe  you  had  what  was  then  called  the  IV-E 
classification.  A.     Yes.  [3] 

Q.  And  the  law  changed  and  it  became  the  1-0 
classification  in  the  fall  of  '51  and  they  sent  you  a 
1-0  classification  card?  A.     Yes. 

Q.     Did  you  want  that  I-O?  A.     No. 

Q.     What  did  you  want? 

A.     I  wanted  a  minister's  classification. 

Q.  You  knew  that  was  IV-D  in  1948  and  you 
told  them  that  in  1948  and  every  opportunity  there- 
after, did  you  not?  A.     Yes,  I  did. 

Q.  When  you  got  that  I-O,  and  l)ecause  of  the 
change  in  the  law  you  then  became  obligated  to 
perform  24  months  of  work  away  from  your  min- 
istry. What  did  you  do? 

A.     I  ask(Hl  for  a  personal  appearance. 
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(Testimony  of  Richard  Wayne  Frank.) 

Q.     Why  did  you  do  that? 

A.     So  I  could  get  my  IV-D  classification. 

Q.  IIow  did  you  know  a})out  that?  Did  you  get 
a  notice — strike  that. 

You  received  a  postcard  from  the  local  Board 
tliat  told  you  about  your  I-O  classification  in  No- 
vember of  1951,  did  you  not?  A.     Yes. 

Q.  And  that  postcard  had  on  it  information  as 
to  what  you  could  do  if  you  didn't  like  that  1-0 
classification?   [4] 

A.  Yes,  the  card  had  on  it  the  right  to  appeal 
that. 

Q.  What  was  the  first  step  of  the  right  of  ap- 
peal? 

A.  To  appeal  to  your  Board  there,  local  Board 
for  personal  appearance. 

Q.  You  did  that  in  writing,  as  shown  by  page 
36?  I  will  show  you  the  photocopy  of  the  file  and 
I  have  it  opened  to  page  36.  Is  that  the  letter  you 
refer  to?  A.     Yes. 

Q.  Under  what  circumstances  did  you  transmit 
that  letter  to  your  local  Board? 

A.  I  took  the  letter  down  to  the  local  Board 
])ersonally  and  presented  it  to  the  clerk. 

Q.     What  was  said,  if  anything,  at  that  time? 

A.  Well,  I  presented  it  to  her.  She  told  me  it 
was   late. 

1  told  her  I  realized  that,  that  is  why  I  brought 
it  down,  to  see  if  she  would  accept  it. 

Q.     Did  you  explain  to  her  why  it  was  late? 

A.     Yes,  I  explained  to  her  the  circumstances. 
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The  Court:  Tell  iis  what  you  told  her.  Then  we 
will   know  wlictlicr  it  was  an   (*x])laiiati()n   or  not. 

The  Witness:  I  told  her  I  thought  T  had  ion 
days  from  the  date  I  received  the  letter  to  appeal 
it,  and  I  received  the  letter  rather  late  due  to  its 
going  to  the  w^rong  address. 

For  a  while  there  they  were  sending  my  mail, 
addressing  [5]  my  mail  to  Clayton  instead  of  Con- 
cord. My  address  was  Clayton  Road,  Concord,  and 
they  were  sending  it  to  Clayton  Road,  Clayton ;  I 
don't  know  why. 

Before  they  corrected  that  it  happened  that  tlie 
letter  was  a  few  days  late.  When  I  found  that  out, 
rather  than  sending  it  in  with  no  explanation,  I 
went  down  personally  and  presented  it  to  her  and 
told  her  the  circumstances,  and  asked  if  she  would 
accept  it. 

Q.     What  did  she  say? 

A.  She  said  she  would  take  the  letter  and  ])re- 
s(Mit  it  to  the  Board  there  and  it  would  be  u])  to 
them  to  acec^pt  it.  Tt  wouldn't  be  up  to  her.  And 
that  she  w^ould  let  me  know. 

Q.  Did  you  get  any  kind  of  an  appearance  be- 
fore the  local  Board?  A.     No. 

Q.  Bid  you  get  any  kind  of  an  administrative 
appeal  ?  A.    No. 

Q.  Now,  I  l)elieve  you  represented  to  the  local 
Board  in  1948  that  you  were  an  ordained  and  a 
regular  minister.  Will  you  tell  us  about  your  miii- 
istiy? 
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A.  At  that  time  I  was  devoting  all  my  lime  to 
the  ministerial  work. 

Q.  When  you  say  all  your  time,  give  it  to  us 
in  hours  and  tell  us  wiiat  similar  work  you  were 
doing. 

Mr.  Hicks:  I  object  to  this.  We  are  bound  by 
the  record  that  he  made  with  the  local  Board,  and 
not  ])y  what  he  may  testify  to  now. 

Mr.  Tietz:  May  I  make  a  comment?  This  may 
save  a  little  time. 

Mr.  Hicks  is  correct  in  the  present  state  of  the 
law,  the  Supreme  Court  has  held  just  what  he  says. 

I  am  laying  the  groundwork  for  a  new  point 
and  if  the  court  sustains  the  objection  I  would  like 
to  make  a  proof  and  I  would  then  like  to  be  able 
to  argue  it  later. 

The  Court:  Make  your  point  now,  and  if  I  can 
I  will  rule  on  it  now.  If  I  need  to  take  time,  I  will 
take  time. 

Mr.  Tietz:  My  point  is  this:  The  Selective  regu- 
lations specifically  forbid  a  registrant  to  have  a  law- 
yer at  this  appearance  before  the  local  Board. 
That  is  the  only  opportunity  he  has  to  meet  the 
Board  members.  At  all  times  it  is  l)y  the  mails  or 
talking  \\dth  the  clerk. 

H(^  had  one  or  more  appearances  before  the  local 
I>oard  at  the  end  of  his  processing,  and,  as  the  file 
shows,  those  appearances  were  at  the  request  of  the 
Selective  Service  and  not  at  his  request. 

Every  time  he  attempted  to  introduce  facts  or 
arguments  or  to  point  out  thing's  in  his  file  about 
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liis  IV-D  ministerial  claim,  which  at  an  ordinary 
personal  ai)pearance  hearing  the  res^nlations  give 
him  tliat  right,  Init  every  time  he  attempted  to  do 
that  h(^  was  informed  the  purpose  of  the  hearing 
was  not  to  consider  his  classification,  but  only  what 
kind  of  work  he  [7]  was  to  take  imder  the  work 
program.  He  was  prohibited  from  having  a  lawyer 
at  tliose  Iiearings;  the  regulations  says  so. 

Now,  my  j)oint  is  this:  It  is  a  new  point  in  Se- 
lective Sers^ce,  and  in  defense  of  Selective  Service 
cases,  that  it  may  be  all  right — I  am  going  into  an 
argument  that  will  take  tw^o  or  three  minutes,  l)ut 
it  will  save  time  later. 

The  Court:    Go  ahead. 

•5(-      *      -X-      *      » 

Q.  (By  Mr.  Tietz)  :  Will  you  tell  us  alx>ut  your 
ministry,  with  respect  to  the  activities  you  engaged 
in  during  the  period  of  your  Selective  Service 
j)rocessing,  because  that  is  what  we  are  concerned 
with.  Start  at  the  beginning. 

You  may  refresh  your  memory  by  looking  at  the 
exhibit,  if  that  will  help  you.  You  filed  a  classifica- 
tion (luestionnaire  in  1948,  did  you  not? 

A.     Yes. 

Q.  On  page  7  of  the  questionnaire,  now  known 
as  page  12  of  the  exhibit,  you  were  asked  what 
classification  you  should  be  in  and  you  said  lY-D, 
the  ministerial  classification,  isn't  that  right? 

A.    Yes. 

Q.  Then  on  i)age  3,  which  is  now  page  7  of  the 
exliibit,  you   |)oi]it(Hl  out,  or  made  the  certification 
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to  the  Selective  Service  System  that  you  were  duly 
ordained  and  you  also  were  regularly  serving  as  a 
minister,  were  you  not?  [8]  A.     Yes. 

Q.  That  was  in  October  1948.  What  details  con- 
ci^rning  your  ministry  did  you  note  in  that  eight- 
page  document,  such  as  what  you  did?  I  believe 
there  is  no  mention  of  exactly  what  you  did,  is 
there?  A.     As  to  my  ministerial  activities? 

Q.    Yes. 

A.  Well,  I  engaged  in  going  from  door  to  door 
in  my  ministerial  activities. 

Q.  What  did  you  do  when  you  went  from  door 
to  door? 

The  Court:  Does  that  show  from  this  file?  I 
have  read  those  written  statements  by  this  defend- 
ant in  the  Selective  Service  file,  which  I  gather, 
from  them,  was  that  he  devoted  his  full  time,  except 
for  occasional  employment,  doing  the  work  com- 
monly done  by  the  Jehovah  Witnesses,  such  as  going 
from  door  to  door  and  preaching  where  he  could 
get  anyone  to  listen. 

And  in  addition  to  that,  attending  and  presiding 
over  meetings  which  occurred  on  Sundays  and  on 
certain  other  days.  I  think  there  is  one  showing  of 
Thursday  meetings. 

Mr.  Tietz:  Yes.  Then  I  will  require  only  one  or 
two  questions  to  amplify  it. 

Q.     (By  Mr.  Tietz) :    What  are  back  calls? 

A.  That  is  calling  back  upon  people  who  seem 
to  be  interested  in  the  Bible,  and  trying  to  estab- 
lish regular  home    [9]   Bible  studies  with  them. 
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Q.  You  systematically  make  calls  back  to  per- 
sons you  had  already  contacted?  A.     Yes. 

Q.  How  many  times  a  week,  in  addition  to 
Thursday,  did  you,  during  the  period,  regularly 
engage  in  studies  mth  others  or  by  yourself? 

A.  Practically  every  evening  was  taken  up 
either  with  someone — studying  with  someone  or  pre- 
paring for  my  other  activities,  as  presiding  over 
meetings. 

Q.     Did  you  have  a  study  called  a  Watch  Tower? 

A.    Yes. 

Q.     What  does  that  consist  of? 

A.     That  is  our 

Q.     I  don't  ])elieve  that  is  mentioned  in  tliere. 

A.  That  is  our  magazine,  Bible  magazine  we  get 
two  times  monthly.  We  hold  a  systematic  Bil)le 
study  from  that  magazine,  using  it  as  a  textbook 
every  Sunday. 

Q.     Who  is  that?  Who  is  "we"? 

A.  The  whole  congregation  participates  in  that 
study,  and  at  tliat  time  I  was  presiding  over  that. 

Q.  This  congregation  consists  of  a  congregation 
of  ministers  or  laymen?  A.     Ministers. 

Q.     All  are  ministers?  [10]  A.     Yes. 

Q.  In  addition  to  that,  doesn't  each  one  of  these 
mi]iist(M's  have  a  teri'itory  that  is  his  (exclusively 
for  s()in(^  ])eriod?  A.     Yes. 

Q.     That  is  his  congregation,  also?  A.     Yes. 

Q.  So  that  each  one  of  the  Jehovah  Witnesses 
really  has  two  congregations,  isn't  that  right? 

A.     That  is  true. 
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Mr.  Tietz:    That  wasn't  mentioned  in  there. 
I  believe  it  is  not  necessary  to  elaborate  further 

on  that  point. 

You  may  cross  examine. 

•X-    •*    -x-    -x-    ■>«■ 

Cross  Examination 

Q.  (By  Mr.  Hicks) :  Mr.  Frank,  during  the 
])eriod  of  your  classification,  starting,  say,  in  the 
fall  of  1949  through  1951,  or  a  period  a  little  over 
two  years,  how  many  times  did  you  visit  the  local 
Board?  Just  answer  as  best  you  can  recall. 

A.     I  couldn't  tell  you.  Until  1951? 

Q.  Through  1951,  how  many  times  did  you 
visit  the  local  Board? 

A.  There  were  quite  a  few  times  there,  I  sup- 
pose. I  [11]  couldn't  tell  you  just  exactly  how 
many. 

Q.  Do  you  recall  what  you  did  on  the  occasion 
that  you  visited  the  local  Board? 

A.  You  mean  the  purpose  for  why  I  went  there  ? 
I  think  one  time  in  particular  I  went  there  to  pre- 
sent new  evidence  into  my  file. 

I  believe  also  in  1950  I  went  there  for  the  pur- 
pose of  telling  them  I  was  going  to  be  away  for 
a  while,  not  exactly  a  change  of  address — I  did 
give  them  a  change  of  address  there,  too,  in  1950, 
when  I  got  married. 

Also  when  I  went  to  New  York  in  1950  I  am 
sure  I  let  them  know  then  that  I  went.  I  am  not 
too  positive  on  that. 

Q.    Would  you  say  you  went  there  maybe  a  half 
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a  dozen  times  in  that  period  of  time  of  a  little  over 

two  years?  A.     At  least  that. 

Q.  On  each  one*  of  those  occasions,  did  you  look 
at  tlie  bulletin  board  when  you  wTut  to  the  local 
Board? 

A.  Many  times  I  had  occasion  to  w^ait  there  and 
I  looked  at  the  bulletin  board. 

Q.  Do  you  recall  what  you  saw  on  the  bulletin 
l)oa.rd  ?  A.     Yes. 

Q.     What  did  you  see  on  the  bulletin  board? 

A.  On  one  side — very  small  room — they  have  a 
list  of  different  people  that  had  been  getting  out 
of  the  AiTny,  different  classifications  they  w^ere 
being  given.   [12] 

On  the  other  side  of  the  bulletin  board  they  had 
little  posters  telling  one  different  benefits  one  w^ould 
have  in  the  Army,  and  so  forth  like  that;  those  I 
remember. 

Is  this  a  pretty  good  sized  Inilletin  board,  three 
or  four  feet  across,  something  like  that? 

A.     Probably  so. 

Q.  And  w^as  there  quite  a  ])it  of  material  on  the 
l)ulletin   board?  A.     No,   not   too  much. 

Q.  Wo\ild  you  say  there  were  10  or  12  different 
things  on  th(^  bulletin  board? 

A.  W(11,  on  this  onc^  bulletin  board  there  might 
have  ])cvu  10  or  12  different  pages  of  the  same  ma- 
terial, ])ut  not  different  individual  articles. 

Q.  Not  different  matters.  Can  you  say  hei'e  to- 
day, Mr.  Frank,  that  you  know  that  on  each  of 
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those  visits  to  that  local  I^oard  there  was  not  a  list 

of  advisers  posted  there'? 

A.     Yes,  I  can  say  that. 

Q.     Yon  know  they  weren't  there? 

A.     If  they  were  there  I  would  have  seen  them. 

Q.  Mr.  Frank,  did  you  at  any  time  speak  to  the 
clerk  of  the  local  Board  during  this  period  of  time  ? 

A.    Yes. 

Q.  Through  1951,  did  you  speak  to  the  clerk  of 
the  local  Board  or  anyone  else  at  the  local  Board, 
saying  you  [13]  would  like  to  have  some  advice  as 
to  your  rights  and  liabilities,  and  that  sort  of  thing? 

A.  Well,  I  don't  think  I  used  those  very  words. 
In  presenting  that  letter,  was  the  only  time  there. 

Q.  Did  you  at  that  time  ask,  "Where  can  I  get 
some  advice  about  this"?  A.     No. 

Q.  At  any  time  did  you  ask  where  you  could 
get  some  advice? 

A.     Not  through  1951  I  didn't,  no. 

Q.     Now,  through  that  x>^riod 

A.  Not  through  that  period  of  time,  but  later 
I  did. 

Q.     Later  you  asked  the  clerk  at  the  local  Board? 

A.  Yes,  I  asked  the  Board  members  where  I 
could  get  some  advice. 

Q.     What  did  they  tell  you? 

A.  Well,  they  referred  me  to — what  I  asked 
them  was  concerning  this  I-O  job,  different  things 
about  it.  None  of  them  seemed  to  know.  They  re- 
feiTed  me  to  a  certain  individual,  a  lady — for  in- 
fomiation,  that  she  was  from  the   State   Selective 
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Service — just  concerning  the  job.  Later  I  think  she 
was  there  at  the  Board  meeting.  I  think  she  was 
there,  something  like  that. 

Q.  You  mean  someone  that  you  talked  to  just 
with  respect  to  the  civilian  employment?  [14] 

A.  Yes,  someone  from  the  State  Selective 
Service. 

Q.     Now,  Mr.  Frank, 

The  Court :    While  you  are  looking  it  up,  we  will 
take  our  afternoon  recess. 
(Short  recess  taken.) 

The  Court:    Are  you  ready  to  proceed? 

Mr.  Hicks:    Yes,  I  am. 

The  Court:    All  right. 

Q.  (By  Mr.  Hicks)  :  Mr.  Frank,  you  were  ord- 
(u*(k1  by  your  local  Board  to  report  for  civilian 
work  and  you  got  that  order  early  in  June  of  1954, 
is  that  right?  A.     Yes. 

Q.  You  reported  to  the  local  Board  on  June 
lltli,  is  that  right?  A.     Yes. 

Q.  The  order  you  received  told  you  to  go  to  the 
Los  Angeles  County  Department  of  Charities  and 
ro])ort  there  on  th(^  14th,  the  instructions  they  gave 
you  at  tlie  local  Board,  is  that  right? 

A.     Yes. 

Q.     Did  you  report  there  on  the  14th? 

A.     Yes. 

Q.  Where  did  you  go  when  you  went  to  the  De- 
partTuent  of  Charities,  the  personnel  office? 

A.     Yes,  the  personnel  office  there.  [15] 

Q.     You   had  been   there   once  before? 
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A.     Yes,  I  had. 

Q.  Did  you  talk  to  the  same  i:)erson  you  spoke 
to  earlier?  A.    Yes,  I  did. 

Q.  When  you  had  been  there  earlier,  at  that 
time  you  told  them  you  wouldn't  accept  work  that 
didn't  give  you  more  free  time,  is  that  the  substance 
of  it?  A.     Yes,  that  is  right. 

Q.  The  hours  they  had  weren't  satisfactory,  is 
that  correct?  A.     That  is  right. 

Q.  On  June  14th  did  you  only  speak  to  one  per- 
son? 

A.     Well,  I  probably  spoke  to  the  receptionist. 

Q.     I  mean  in  regard  to  this  matter. 

A.     Mrs.  Pettijohn. 

Q.     You  only  spoke  to  Mrs.  Pettijohn? 

A.     Yes. 

Q.  Did  Mrs.  Pettijohn  tell  you  at  that  time  they 
would  not  put  you  to  work? 

A.  She  told  me  she  thought  their  commitment 
had  been  filled. 

Q.  Did  she  tell  you  at  that  time — that  wasn't 
my  question,  Mr.  Prank.  Did  she  tell  you  at  that 
time  they  wouldn't  put  you  to  work?   [16] 

A.  Well,  I  don't  know  exactly  how  to  answer 
that.  I  will  say  yes,  she  told  me  they  wouldn't  put 
me  to  work. 

Q.     She  said,  ^^You  can't  go  to  work,"  in  effect? 

A.  Well,  she  said  she  would  find  out.  She  said 
she  thought  the  commitments  were  full,  but  she 
would  find  out.  That  is  what  she  said. 
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Q.  Did  you  have  any  other  discussion  with  her 
at  that  time  then? 

A.  Yes,  she  said,  however,  the  jobs  would  be 
exactly  the  same  as  before.  She  said,  ^^  There  is  no 
cliange  in  the  jobs." 

Q.     What  did  you  say  then? 

A.  I  said,  "Well,  I  wouldn't  be  able  to  accept 
it  then.'' 

Q.     And  you  wouldn't  take  the  work? 

A.     No. 

Q.  At  any  time  did  you  ask  them  to  employ  you 
l^ecause  of  the  order  you  had  received  from  your 
local  Board?  A.     No,  T  didn't  ask  them 

Q.  Did  you  hand  her  the  order  you  received 
from  your  local  Board? 

A.     Oh,  yes,  she  kept  that. 

Q.  At  that  time  she  said,  ^'You  can't  2:0  to  work 
here,"  in  effect? 

A.     In  effect,  T  .2:uess  she  did.  [17] 

Q.  Mr.  Frank,  you  once  worked  for  the  Golden 
State  Dairy,  didn't  you?  A.     Yes. 

Q.     In  Concord.  A.     Yes. 

Q.     You  worked  deliverine^  milk? 

A.    Yes. 

Q.  Do  you  recall  when  you  startcnl  that  em- 
]^loyme]it?  A.     January  1,  1949,  T  believe. 

Q.  You  continued  to  w(U'k  there  throu2:h  Au- 
crust  of  1952?  A.     Yes,  T  su]^])ose  so. 

Q.  Dnrinc:  that  time  weiv  y(^n  working'  full 
time? 

Mr.  Tieiz:     T  object.  T  think  it  should  be  made 
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spoeifie  what  he  means  by  "full  time''.  We  all  have 

i}:eneral  ideas  about  that. 

The  Court:  The  witness  doesn't  have  to  answc^i* 
it  yes  or  no.  He  should  answer  it  yes  or  no,  ])ut  lie 
isn't  limited  to  the  yes  or  no.  If  he  answers  it  yes, 
lie  may  give  an  explanation.  If  he  answers  it  no,  he 
may  give  an  explanation. 

Mr.  Hicks:  I  would  be  happy  to  withdraw  the 
question  and  reframe  it. 

The  Court:  I  would  kind  of  like  to  hear  the 
answer. 

The  Witness:  Yes,  it  was  an  eight-hour  job  five 
days  a  week. 

Q.  (l>y  ]\rr.  Hicks):  You  worked  a  40-hour 
week?  [18] 

A.     40-hour  week,  basically,  yes. 

Mr.  Hicks:  I  have  no  further  questions,  your 
Honor. 

The  Court:     Redirect  only. 

Mr.  Tietz:    Beg  pardon? 

The  Court :  Redirect  only.  No  repetition  of  what 
we  have  had. 

Mr.  Tietz :  I  am  getting  ready  for  my  final  argu- 
ment. That  is  why  I  am  bringing  my  papers  up. 

The  Coui-t:  You  mean  you  are  going  to  argue 
and  the  witness  may  step  dowm? 

Mr.  Tietz:     T  hav(^  two  or  tlirc^e  questions  first. 

The  Court:    All  right. 

Redirect  Examination 
Q.     (By  Mr.   Tietz) :     During  this  period  that 
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Mr.  Hicks  has  asked  you  about,  you  worked  for  a 
dairy,  how  many  hours  a  week  did  you  average 
during-  all  that  period  in  your  ministerial  work? 

A.  Oil,  an  average  of  a  hundred  hours  a  month, 
probably. 

Mr.  Tietz:    That  is  all. 

The  Court:    Any  further  questions? 

Mr.  Hicks:     No  further  questions. 
(Witness  excused.) 

The  Court:  We  will  take  the  report  from  the 
Grand  Jury  and  then  hear  argument  on  this  case, 
unless  you  have  other  evidence,  of  course.  [19] 

Mr.  Hicks:  Your  Honor,  I  am  a  little  bit  em- 
barrassed. T  f(H'l  conip(^ll(»d  to  call  this  Mrs.  Petti- 
john.  This  letter  here  from  the  defendant,  I  inter- 
preted in  a  different  light  than  the  defendant's  tes- 
timony would  indicate. 

Tn  effect,  his  testimony  has  been  he  couldn't  re- 
ject any  employment  because  it  was  not  there  of- 
f(M'(^d  to  him.  JJv  was  refused  it.  In  view  of  that,  I 
fcnO  com])(01ed  to  call  Mrs.  Pettijohn.  T  don't  have 
licr  lier(^  or  under  subpoena. 

Th(^  Court:  W(^  are  going  to  finish  tlu^  trial 
today. 

Mr.  Hicks:  T  can't  have  Mrs.  Pettijohn  hrvr 
today. 

The  Court:  Can  you  havc^  luu*  ]wv('  fii'st  thing 
in  the  morning? 

^Ir.  Hicks:  T  know  iiothiug  about  her.  I  assume 
T  could  contact  her. 

The  Court:     Wherc^  is  she  located? 
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Mr.  Tietz:     General  Hospital,  Los  Angeles. 

The  Court:  All  right.  You  may  consider  this 
case  recessed  for  a  few  minutes  while  I  take  the 
Grand  Jury  report,  and  start  your  sul)poena  process 
for  9:30  tomorrow. 

Mr.  Hicks:  May  I  be  excused  from  the  court- 
room? 

Mr.  Tietz:  May  I  offer  a  suggestion?  Possibly 
Mr.  Hicks  can  get  her  on  the  telephone  and  get 
her  in  here  this  afternoon  in  half  an  hour,  and  then 
conchide  all  the  testimony. 

This  man  is  from  way  up  north.  He  came  down 
just  for  [20]  this  trial. 

The  Couii::  This  is  an  important  case  to  him. 
He  can  stay  here  overnight. 

Mr.  Hicks:  I  will  offer  this  as  an  alternative: 
I  perhaps  could  reach  Mrs.  Pettijohn  by  telephone, 
if  she  is  in  an  office.  If  I  can,  if  what  the  defendant 
said  is  substantially  what  she  says,  I  will  have  no 
more  evidence  to  offer. 

The  Court:  If  you  can  get  her  here  today  I 
won't  mind  waiting  a  little  after  5:00  to  finish 
today.  We  have  another  case  set  at  10:00  in  the 
morning,  but  if  necessary,  I  will  hear  Mrs.  Petti- 
john at  9:30  in  the  morning. 
(Short  recess  taken.) 

The  Court :  The  court  understands  from  cham}>- 
ers  conference  with  counsel  that  the  witness  who 
Mr.  Hicks  desires  to  call  in  rebuttal  is  going  to 
testify  as  to  only  one  or  two  points  and  will  be 
available  later  in  the  afternoon  today. 

Counsel  both  expressed  themselves  as  agreeable 
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to  arguing  the  other  points  beginning  now,  and  we 
will  take  that  witness^  testimony  when  she  appears. 

Is  that  correct? 

Mr.  Tietz:    Yes,  sir. 

Mr.  Hicks:     That  is  correct. 

The  Court:    All  right. 

The  Court:     You  have  a  witness  present?   [21] 
Mr.  Hicks:    May  I  call  her  now,  your  Honor? 
The  Court:     Yes. 

MARY  A.  PETTIJOHN 

called  as  a  witness  on  behalf  of  the  plantiff,  having 
been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk:  Please  be  seated.  Your  full  name, 
please  ? 

The  Witness:    Mary  A.  Pettijohn. 

Direct  Examination 

Q.  (By  Mr.  Hicks)  :  Mrs.  Pettijohn,  where  are 
you  em])loyed? 

A.     At  present  Civil  Sei'vice  Commission,  County. 

Q.  Where  were  you  employed  before  you  worked 
there? 

A.  B(»foi*(^  that  I  worked  for  the  Los  Angeles 
County  Department  of  Charities  at  tlie  General 
Hospital. 

Q.     Were  you  employed  there  in  June  of  1954? 

A.     Yes,  T  was. 

Q.     Directing  your  attention,  Mrs.  Pettijohn,  to 
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on  or  about  June  14,  1954,  were  you  employed  at 

the  Los  Angeles  County  Hospital  at  that  time? 

A.    Yes. 

Q.    In  what  capacity? 

A.     Chief  clerk  in  the  personnel  office. 

Q.     Did  you  ever  have  occasion  to  meet  Richard 
Wayne  Frank? 

A.     Yes.  [22] 

Q.     Do  you  recognize  Mr.  Prank  when  you  see 
liim  ?  A.     Yes. 

Q.     Do  you  see  him  in  the  courtroom? 

A.     Yes,  I  do. 

Q.    Where  is  he? 

A.     Sitting  right  over  there  (indicating). 

Q.     Sitting  back  here  on  this  bench  (indicating)  ? 

A.     Yes. 

Q.     Do  you  recall  whether  or  not  you  saw  Mr. 
Prank  on  or  about  June  14,  1954? 

A.     I  checked  with  the  hospital  and  the  record 
r  kox)t  at  that  time  said  he  was  in  the  office. 

Q.     On  the  14th? 

A.     I  have  the  16th  here. 

Q.     Just  on  or  about  that  time. 

A.     Around  that  time,  yes. 

Q.     Did  you  speak  to  him  yourself  on  that  day? 

A.    Yes. 

Q.    Do  you  recall  what  your  conversation  with 
him  was  on  that  day? 

A.     Well, 

Q.     Let  me  reframe  that.  Repeat  your  conversa- 
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tion  as  best  you  can  recall,  what  he  said  and  what 

you  said  on  that  day. 

A.  If  I  remember  correctly,  I  talked  to  Mr. 
Frank  on  [23]  two  different  occasions.  One  was 
early  in  the  year  and  then  he  returned  later  on,  and 
it  was  in  June. 

Mr.  Tietz:  If  the  court,  please,  may  I  ask  a  few 
questions  on  voir  dire'? 

The  Court:     For  what  purpose? 

Mr.  Tietz:  To  see  if  this  recollection  is  from 
the  witness'  recollection  or  whether  it  is  from  a 
review  of  some  papers  she  has  in  front  of  her,  and 
if  those  papers  were  not  made  by  her  I  would  in- 
tery)ose  an  objection. 

Tiie  Witness:  These  were  made  by  me  this  aft- 
ernoon from  records  I  had  made  at  the  hospital  at 
that  time. 

Mr.  Tietz:     You  made  these  now? 

Tli(>  Witness:     Rie^ht  now. 

Mr.  Tietz:  And  you  made  records  on  June  14th 
or  16th,  or  some  such  date? 

The  Witness:    Yes. 

Mr.  Tietz:  And  you  copied  from  yonr  own  rec- 
ords? 

The  Witness:  They  were  read  to  me  over  the 
phone  after  Mr.  Hicks  called  me  today,  to  refresh 
my  mind,  my  memory. 

Mr.  Tietz:  T  think  T  should  interpose  aii  objec- 
tion. 

The  Court:  T.et  me  ask  a  question.  As  you  sit 
here  now,  with  these  notes  that  vou  have,  do  vou 
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reineinber  the  transaction  or  are  you  just  going  to 

read  the  notes  to  us? 

The  Witness:  No,  I  remember  the  transaction, 
but  I  didn't  remember  just  the  date  and  what  in- 
foraiation  I  had  [24]  written  on  the  report  I  sent 
back  to  the  State. 

The  Court:  You  tell  us  the  conversation  then, 
as  you  remember  it. 

The  Witness :  Well,  could  I  go  back  to  February 
when  I  first  talked  to  him? 

Q.     (By  Mr.  Hicks)  :    Will  that  make 

The  Court:  I  will  withdraw  my  question  and 
overrule  your  objection,  counsel. 

Mr.  Tietz:  I  am  going  to  object  now  to  an  an- 
swer in  February.  We  are  not  concerned  with  Feb- 
ruary. I  didn't  raise  any  objection.  That  is,  the  de- 
fendant testified  only  as  to  what  occurred  in  June. 

The  Witness:  Well,  all  right.  I  will  tell  what 
happened  in  June. 

The  Court:  Well,  let  Mr.  Hicks  ask  a  question. 
I  think,  counsel,  that  this  is  a  case  of  present  rec- 
ollection revived,  rather  than  past  recollection  re- 
corded. 

We  are  going  to  allow  the  witness  to  testify  as 
to  her  present  recollection,  which  is  apparently 
stimulated  into  new  life  by  the  refresher  of  the 
notes.  She  is  not  going  to  tell  us  what  the  notes  say. 
She  is  going  to  tell  us  what  is  in  her  memory  now, 
that  has  been  brought  back  to  activity  by  the  notes. 

The  Witness:  I  talked  in  a  period  of  a  year  and 
a  half  to,  oh,  I  would  say  close  to  200  boys,  and  it 
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is  a  little  [25]  difficult  to  remember  what  you  say 
to  each  one,  unless  you  can  bring  something  back 
into  your  memory. 

The  Court:  Let's  let  Mr.  Hicks  ask  a  question 
and  then  if  you  can  answer  it  from  your  present 
recollection,  answer  it.  Answer  as  best  you  can. 

The  Witness:     Fine. 

The  Court:  If  you  can't,  if  it  is  confused  in 
your  memory,  just  tell  us. 

The  Witness:     All  right. 

Q.  (By  Mr.  Hicks) :  1  will  ask  you,  Mrs.  Petti- 
john, what  your  conversation  was,  as  best  you 
can  recall  it  word  for  word,  with  the  defendant  on 
or  about  June  14th. 

A.  On  or  about  June  14th,  as  I  remember,  Mr. 
Frank  returned  to  our  office  and  in  the  meantime 
we  had  had  orders  sent  from  his  Draft  Board,  say- 
ing he  should  report  to  us  on  the  11th  of  June  at 
8 :00  a.m. 

When  he  came  in  I  rememl)ered  that  he  had  been 
there  before  and  asked  him  if  the  situation  were 
still  th(^  same,  he  would  not  be  willing  to  work  any 
hours  assigned  to  him. 

And  lie  said  that  he  wouldn't,  and  as  far  as  I 
know,  that  is  the  result,  all  of  onr  conversation. 

Mr.  Hicks:    I  hav(^  no  more  questions. 

Cross  Examination 
Q.     (By  Mr.  Tietz) :     Tf  somebody  hadn't  nwd 
off  something  to  you  on  the  [26]  telephone  this  aft- 
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ornoon,  would  you  be  a])le  to  testify  as  you  have 

just  testified? 

A.  Yes.  I  couldn't  have  given  you  the  dates,  but 
I  could  have  testified  to  that. 

Q.  Wlien  Mr.  Frank  came  to  your  office  on  about 
June  14,  1954,  didn't  you  at  that  time  tell  him  that 
your  quota  of  I-O's  was  filled  and  you  had  no  more 
vacancies  for  I-O  work? 

A.     Not  to  my  knowledge,  no. 

Q.  Do  you  recall  that  that  was  a  fact  at  that 
time? 

A.  It  would  not  have  been  a  fact,  as  long  as  we 
had  received  orders  on  him.  We  didn't  turn  away 
anyone  that  we  had  received  orders  on. 

The  Court:    Had  you  received  orders? 

The  Witness:  Yes,  we  had  orders  he  was  to  re- 
port to  us  on  the  11th  of  June. 

Q.  (By  Mr.  Tietz) :  Those  orders  came  from 
the  Selective  Service  System,  didn't  they? 

A.     That  is  right. 

Q.  Do  you  know  what  your  quota  was  at  that 
time? 

A.  We  didn't  have  any  set  quota.  It  depended 
on  how  many  people  were  going  in  and  out  of 
service. 

Q.  How  many  1-0 's  did  you  have  working  at 
I-W  work  at  that  time? 

A.     I  would  say  around  119.  [27] 

Q.  Did  you  have  any  amoimt  stated  in  figures, 
like  120  or  150  or  100  that  you  were  to  take  of 
these  I-O's?  A.     No. 
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Q.  Then  the  number  you  took  depended  on  other 
employment  factors?  A.     That  is  right. 

Q.  Would  your  records  show  whether  or  not  at 
that  time  there  were  any  vacancies  for  the  kind  of 
work  given  to  these  I-O's? 

A.  I  think  you  perhaps  could  go  back  to  the 
records  and  find  that  out. 

Q.  When  you  talked  to  your  informant  this  aft- 
ernoon on  the  telephone,  did  you  ask  if  there  were 
any  openings  for  I-O's  about  that  time,  June  14th? 

A.    No. 

Q.  Was  there  any  time  during  that  period  when 
you  were  not  taking  any  I-O's? 

A.     Not  if  we  had  received  orders  on  them. 

Q.  You  mean  that  even  though  there  might  not 
1)0  an  opening  for  their  type  of  work,  you  would 
take  them  and  put  them  on  the  payroll? 

A.  We  would  have  taken  them  within  a  period 
of  tliroe  or  four  days.  We  would  have  made  some 
arrangements  on  some  position  in  the  various  cate- 
gories we  hired. 

Q.  This  defendant  has  testified  that  you  told 
him  [28]  that  your  quota  was  full  and  there  wore 
no  jobs  for  T-O's  at  that  time,  and  that  you  then 
discussed  what  ho  would  or  wouldn't  do  if  an  opon- 
in,^'  dov(^l()])od  later.  Would  you  say  that  is  incor- 
rect? 

A.  What  T  might  have  told  him  was  that  we 
h.ad  no  jobs  with  regular  hours  that  ho  wanted.  T 
could  have  told  him  that.  Thorc^  ar(^  ccM'tain  posi- 
tions,  such   as   clerical   positions,   that   w(»   filled   if 
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we  liad  vacancies,  where  they  would  have  regular 
day  hours  and  would  be  able  to  be  off  on  Sunday, 
which,  I  believe,  was  the  day  Mr.  Prank  said  he  had 
to  be  off. 

Q.  He  testified  flatly  to  that,  that  you  had  told 
him  there  were  no  I-O  jobs  open  at  that  time.  Do 
you  say  that  is  an  incorrect  statement  of  your  con- 
versation "? 

A.     I  say  that  is  an  incorrect  statement,  yes. 
Mr.  Tietz:    That  is  all. 

Mr.  Hicks :    No  further  questions,  your  Honor. 
The  Court:    Thank  you,  Mrs.  Pettijohn.  You  are 
excused. 

(Witness  excused.)   ***** 
(Whereupon,  at  5:20  o'clock  p.m.,  Wednes- 
day, March  2,  1955,  an  adjournment  was  taken 
to  Thursday,  March  3,   1955,  at  9:30  o'clock 
a.m.) 
[Endorsed]  :    Filed  June  6,  1955. 
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/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14787  -. 

RICHARD  WAYNE  FRANK,  Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS         ^{ 

Appellant  will  rely  upon  the  following  points  in 
the  prosecution  of  his  appeal  from  the  judgment     I 
entered  in  the  above  entitled  cause. 

I. 

Defendant  was  denied  procedural  due  process  in 
that  the  local  board  failed  to  have  available  an  Ad- 
visor to  Registrants  and  to  have  posted  conspicu- 
ously, or  any  place,  the  names  and  addresses  of  such 
advisor,  as  required  by  the  Regulations,  and  to  d(^- 
fendant's  ])reiudice. 

11. 

The  local  board  abused  its  discretion  hy  arbitrar- 
ily re-fusing  to  grant  defendant  an  Appearance  Be- 
fore^ Local  Board,  in  December,  1951  when  he  per- 
sonally pr(^s(^Tit(Hl  a  \vritt(Mi  request  for  tlie  a])])ear- 
ance. 

III. 

The  defendant  was  denied  due  process  when  the 
local  board  arbitrarily  refused  to  reopen  liis  classi- 
fication on  and  after  December  17,   1951  when  he 


United  States  of  America  43 

j)resented  new  evidence  not  previously  considered, 
which  if  true,  required  a  reclassification. 

IV. 

The  defendant  was  denied  procedural  due  process 
in  that  the  local  board  failed  to  forward  his  file  to 
the  Appeal  Board  in  December,  1951  when  his  re- 
(luest  for  the  Appearance  Before  Local  Board  was 
denied  and  his  excuse  for  late  filing  was  not  ac- 
cepted. 

V. 

The  defendant  was  denied  due  process  when  the 
Appeal  Agent  did  not  take  an  administrative  ap- 
peal for  defendant  in  December,  1951. 

VI. 

The  defendant  was  denied  procedural  due  pro- 
cess in  that  the  Selective  Service  System  did  not 
comply  with  its  regulation  §1660.20. 

VII. 

The  Government  has  wholly  failed  to  prove  a 
violation  of  the  Act  and  Regulations  by  the  defend- 
ant as  charged  in  the  indictment. 

VIII. 

The  order  of  the  local  board  for  defendant  to 
perform  civilian  w^ork  at  Los  Angeles  Department 
of  Charities,  Los  Angeles,  and  sections  1660.1  and 
1660.20  of  the  Selective  Service  Regulations  are  in 
conflict  with  the  Act,  because  the  work  is  not  na- 
tional or  federal  work  as  required  by  the  Universal 
]\rilitary  Training  and  Service  Act. 
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IX. 

The  Act,  as  construed  and  applied  by  the  Regu- 
lations and  the  order,  calls  for  a  private  nonfederal 
labor  draft  for  the  performance  of  services  that  are 
not  exceptional  or  related  to  the  national  defense, 
in  violation  of  the  Thirteenth  Amendment  to  the 
United  States  Constitution. 

X. 

The  Act,  as  construed  and  applied  by  the  regula- 
tion and  order,  is  unconstitutional  because  it  de- 
prives the  defendant  of  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution. 

XI. 

Section  462  (a)  of  the  Act,  Part  1660  of  the  re- 
gulation insofar  as  they  have  been  construed  and 
applied  to  the  defendant  are  an  unreasonable 
abridgiiu^iit  of  his  right  of  property  contrary  to 
the  Fifth  and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

XII. 

Sections  1660.20  (d)  and  1660.30  of  Part  1660 
of  the  Regulations  are  contrary  to  the  First,  Fifth, 
Thirteenth  and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

/s/  J.  B.  TIETZ 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  June  16, 1955.  Paul  P.  O'Brien, 

Clerk. 
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Appellant's!  (!^penins  Prief 


JURISDICTION 

This  is  an  appeal  from  a  judgiiient  rendered  and 
entered  by  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division.  The 
appellant  was  sentenced  to  custody  of  the  Attorney 
General  for  a  period  of  four  years  on  Count  One, 
with  a  probationary  proviso,  and  imposition  of  sen- 
tence on  Count  Two  was  suspended.  [R  10-12]*  Title 
18,  Section  3231,  United  States  Code  confers  jurisdic- 
tion in  the  district  court  over  the  prosecution  of  this 
case.  This  Court  has  jurisdiction  of  this  appeal  under 
Rule  27  (a)  (1)  and  (2)  of  the  Federal  Rules  of  Crimi- 
nal Procedure.  The  notice  of  ai)peal  was  filed  in  the 
time  and  manner  reciuired  ))y  law.    [R  13] 


*R  refers  to  the  printed  Trans(  ript  of   Record. 


STATEMEN  i   OF  THE  CASE 

The  indictinent  charged  aiiix'lhuit  with  two  vioki- 
tions  of  the  Universal  ^Military  Training  and  Service 
Act.  [R  3-5]  It  was  alleged  that  he  became  a  regis- 
trant of  Local  Board  No.  31  of  the  Selective  Service 
System  in  the  County  of  Contra  Costa,  State  of  Cali- 
fornia and  that  having  theretofore  l)een  duly  classified 
in  Class  I-O,  did  [in  Count  One]  knowingly  refuse 
and  fail  to  comply  with  the  order  of  his  said  Local 
Board  No.  31  to  accept  employment  doing  civilian  work 
contributing  to  the  maintenance  of  the  national  health, 
safety  and  interest  at  the  Los  Angeles  County  Depart- 
ment of  Charities,  on  February  23,  1954  and  [in  Count 
Two]  did  knowingly  refuse  and  fail  to  comply  with  the 
order  of  his  Local  Board  No.  31  to  accept  the  same 
employment  on  Jmie  18,  1954.     [R  4] 

Appellant  pleaded  not  guilty,  waived  jury  trial  and 
was  tried  on  March  2,  1954.  [R  16-  ]  A  written 
motion  for  judgment  of  accjuitted  was  filed.  [R  7-  ] 
The  motion  was  denied  and  the  appellant  was  found 
guilty  on  March  3  and  sentenced  on  March  3.  [R  10-12] 
The  motion  contains  all  of  the  grounds  that  the  ai)i)el- 
lant  relies  upon  for  reversal  of  the  judgment  in  this 
case.    [R42-     ] 
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THE  Facts 

Appellant  registered  wiUi  Local  JJoarcl  No.  31  on 
Septeiii))er  16,  1948  [Ex  1-2]*  He  answered  the  ques- 
tion **7.  Occupation''  by  the  word  ** Minister/ '  and  the 
question  *'8.  Firm  or  individual  by  whom  employed" 
by  the  expression  ^Mehovah  Witnesses."  He  filed  his 
eight-page  Classification  Questionnaire  on  October  21, 
1948.  [Ex  4-  ]  In  it  he  showed  he  was  a  minister  of 
religion  [Ex  (i,  Series  V,  1(a)];  that  he  regularly 
served  as  a  minister ;  that  he  had  been  a  minister  since 
July  28,  1940,  having  been  ordained  on  that  date.  He 
stated  he  did  secular  work  only  when  he  needed  funds 
and  did  not  have  any  regular  secular  w^ork.  [Ex  8] 
He  signed  Series  XIY  (conscientious  objector  declara- 
tion) [Ex  11].  He  explicitly  claimed  the  IV-D  (minis- 
ter's) classification  [Ex  11].  He  filed  the  comjjleted 
Special  Form  for  Conscientious  Objectors  [Ex  29-  ] 
and  tried  to  make  clear  in  it  that  his  conscientious 
objections  to  war  were  based  on  and  were  the  product 
of  this  dedication  to  his  ministry. 

At  the  same  time  he  presented  considerable  docu- 
mentary material  to  establish  his  claim  to  the  IV-I) 
minister's  classification : 

Ex  16,  that  he  was  an  official  of  the  Pittsburg,  Cali- 
fornia Company  of  Jehovah's  witnesses ; 

Ex  17-18,  his  biography  as  a  minister; 

Ex  19-20,  his  appointment  as  a  Pioneer,  [full-time 
minister]  dated  November  1,  1947; 


*Ex  refers  to  the  Govemnicut's  cxhihit,  the  selective  service  file  of  appellant. 
The  pagination  it^  at  the  bottom  of  each  sheet  of  the  exhibit,  circled. 


Ex  21,  his  superior 't5  LiiJorsenient  of  his  work; 
Ex  22,  corrol)oratirm*  affidavits  from  friends. 

Nevertheless,  the  local  board  classified  him  as  a 
conscientious  objector,  Class  IV-E,  on  September  20, 
1949.  [Ex  12]  At  that  time  the  classification  entailed 
no  oblii>ation  that  interfered  with  his  ministry,  so  he 
interposed  no  objection  to  it.  He  was  then  as  free  to 
follow  his  ministry  as  if  he  had  been  given  the  IV-1) 
(minister's)  classification.  In  the  fall  of  1951  the 
regulations  were  changed :  The  classification  name  of 
IV-E  w^as  changed  to  I-O  and  also,  I-O  entailed  an  obli- 
gation of  twenty-four  consecutive  months  of  work  as 
ordered  by  the  local  board. 

The  local  board,  conforming  to  the  new  law,  placed 
appellant  in  Class  I-O  on  November  19,  1951  and  mailed 
him  a  notification  on  November  20,  1951.  [Ex  12]  On 
December  7,  1951  appellant  appeared  in  person  at  the 
office  of  the  local  board  bearing  an  explanatory  and 
argiunentative  letter,  dated  December  6,  1951  and  then 
and  there  filed  by  him.  [Ex  36]  He  also  explained  to 
the  clerk  of  the  local  board  why  he  w'as  late  in  respond- 
ing to  the  November  20th  notice  and  why  he  wanted 
a  personal  appearance  before  the  board  and  an  ap[)eal : 
He  stated  to  her  that  his  mail  from  the  local  board  was 
being  missent,  to  wit,  his  address  w'as  Clayton  Road, 
Concord  and  the  board  was  addressing  his  mail  to 
Clayton  Road,  Clayton.  [R  10-20]  It  is  to  be  noted 
that  the  local  ])oard  for  some  time  thereafter,  never- 
theless, sent  his  mail  indiscriminatel^y  to  one  or  the 
other  address.     See  Ex  42  and  succeeding  pages.     In 


fact,  on  ^laicli  23,  1953  it  sent  him  mail  addressed  to 
both  addresses:  See  Ex  65,  76.  At  this  time  (March 
23,  1953)  he  again  informed  tlie  board  of  his  correct 
address  [Kx  79]  and  thereaftei*  his  mail  was  correctly 
addressed. 

When  appellant  visited  the  local  board  office  on 
December  7  he  also  presented  some  more  documentary 
evidence  of  his  ministry.  [Ex  37-38]  He  subsequently 
presented  still  more  such  evidence  [Ex  40,  41]  but  his 
classification  was  never  reopened  or  even  reviewed. 

The  local  board  did  not  thereafter  give  him  a  per- 
sonal hearing-  nor  did  it  send  his  file  to  the  appeal 
board.  [Ex  12,  R  19-20]  He  has  never  had  an  appel- 
late determination  [Ex  12]  nor  has  he  ever  had  a  per- 
sonal appearance  before  the  local  board,  within  the 
definition  of  the  law.  [He  was  called  in  on  April  6, 
1953,  for  the  limited  purpose  of  an  '^ arbitration"  con- 
cerning a  type  of  civilian  work.    Ex  81-83] 

Appellant  testified  the  local  board  did  not  post  the 
names  and  addresses  of  Advisors  to  Registrants.  [R 
17,  27]  No  selective  service  officials,  or  anyone  else, 
testified  on  tliis  subject. 

During  the  entire  processing  period  the  board  had 
no  evidence  that  refuted,  in  any  manner,  or  to  any 
degree,  his  claim  for  a  IV-D  classification.  He  had 
initially  shown  he  was  a  full-time  minister  (Pioneer) 
in  his  religious  society  [R  21,  23;  Ex  1,  7,  8]  doing 
secular  work,  for  relatives,  only  when  he  needed  some 
cash ;  on  December  17,  1951  he  indicated  on  a  Selective 
Sendee  System  form  that  his  seculai'  eniployment,  since 


December  1,  1949  had  Lcuii  as  a  niilkinan  for  '* Golden 
State  Dairy  Products;''  [Ex  39];  even  long  after  his 
last  classiiication,  on  July  8,  1952  the  file  shows  that 
the  local  board  itself  considered  that  he  was  *nuieni- 
ployed  excei^t  when  necessary  or  convenient ;  then  only 
for  relatives,  holds  no  full  or  part-time  job."    [Ex  44] 

Despite  of  liis  new  evidence,  he  was  neither  given 
the  IV-D  classification,  nor  was  his  classification  re- 
opened, nor  even  was  his  new  evidence  considered  and 
rejected  (in  writing,  as  required,  or  at  all),  but  he  was 
sent  an  "'Application  of  Volunteer  for  CiWlian  Work" 
[Ex  63]  on  October  23,  1952.  To  a  follow-up  request 
from  the  local  board  he  replied  that  his  obligations  to 
his  family  (he  had  l)ecome  married)  and  to  his  local 
congTegation  were  such  that  he  could  not  abandon  them 
lightly.  [Ex  73]  Subsequent  *^ arbitration"  and  cor- 
respondence with  the  local  board  shows  that  his  pro))- 
lem  was  two-fold:  Supporting  his  family  [Ex  109]  and 
keeping  his  consecration  to  his  ministry,  that  is,  the 
job  must  allow  time  for  his  ministry  work  at  its  effec- 
tive hours.  [Ex  116]  When  he  was  ordered  to  report 
at  the  Los  Angeles  Depai^tment  of  Charities  on  Febru- 
ary 24,  1954  [Ex  130]  he  did  so  but  refused  to  accept 
the  work  offered  when  he  learned  that  the  hours  would 
prohibit  his  effective  preaching  work.  [Ex  134]  The 
General  Counsel  of  the  Selective  SerWce  System  (Col. 
Daniel  0.  Omer)  refused  to  recommend  prosecution 
because  he  considered  it  was  error  for  the  board  to 
have  ordered  appellant  to  report  directly  to  Los  An- 
geles. [Ex  103]  Consequently  a  new  order  was  given 
a])pellant,  to  r(q)()rt  to  his  local  l)oard  office  for  in- 


structions  for  work,  on  June  11,  1954.  [Ex  150]  A 
duplicate  of  this  order  was  sent  tlie  prospective  em- 
ployer who  returned  it  with  the  notation  that  appel- 
lant had  refused  the  work  offered  because  of  the  work 
hours  involved.  [Ex  152]  The  appellant's  version  is 
similar.    [Ex  161] 

Prosecution  followed.     [R  3-5] 
QUESTIONS  PRESENTED  AND  HOW  RAISED 


In  December,  1951  appellant  requested  a  personal 
appearance  before  the  local  board  so  he  could  protest 
the  denial  to  him  of  a  IV-U,  minister's  classification. 
The  clear  import  of  the  written  request  [Ex  36]  was 
that  the  registrant  was  appealing  for  a  review.  He 
He  testified  that  he  understood  asking  for  the  appear- 
ance was  the  first  step  in  the  appellate  process.    [R  19] 

When  appellant  presented  the  written  request,  sev- 
eral days  "Me''  he  explained  to  the  clerk  [R  19-20] 
why  his  written  request  was  late.  His  testimony  on 
this  subject  was  not  contradicted  or  rebutted  in  any 
manner,  nor  during  his  cross-examination  w^as  his  ex- 
planation in  any  manner  questioned. 

The  question  presented  here  is  whether  his  excuse 
for  the  tardy  written  request  is  legally  sufficient  so 
that  the  facts  that  he  never  had  a  personal  appearance 
hearing  or  an  appeal  become  denials  of  due  process. 
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The  (question  was  raiovJ  by  motion  for  judmneiit  of 
acquittal.  [R  7-10]  All  the  followiiiu'  (iiietstioiis  were 
raised  in  the  same  mamier. 

II. 

During  the  period  (and  at  all  times  before)  when 
appellant  attempted  to  secure  a  review^  of  the  denial  of 
his  IV-D  claim,  it  is  undisputed  that  his  local  board 
never  posted  the  names  and  addresses  of  Advisors  to 
Registrants. 

Appellant  therefore  had  no  means  of  learning  that 
he  could  also  request  the  State  Director  of  Selective 
SeiTice  and  the  Director  of  Selective  Service  to  per- 
fect an  appeal  for  him. 

The  question  presented  here  is  whether  the  failure 
to  post  the  names  and  addresses  of  Advisors  to  Regis- 
trants is  in  itself  a  denial  of  due  process.  Also  in- 
volved here  is  whether  it  need  be  shown  that  the  regis- 
trant has  been  prejudiced  by  such  a  failui^e  to  post, 
and  further,  if  this  is  so  was  this  appellant  i)rejudiced  I 

III. 

Appellant  was  last  classified  on  November  19,  1951. 
On  December  7,  1951  he  presented  some  new  evidence 
of  his  ministry;  he  presented  more  previously  uncon- 
sidered evidence,  up  to  at  least  February  15,  1952. 

The  local  board  did  not  reopen  his  classification 
upon  receipt  of  this  eddence;  the  local  board  never 
sent  him  the  notice,  required  ))y  §1624.4  of  the  regu- 


latioiis  informing  him  a  decision  not  to  reopen  had 
been  made. 

The  question  presented  here  is  whether  the  failure 
to  reopen  his  ckissii'ication  was  a  denial  of  due  process. 
Also  involved  here  is  whether  the  failure  to  conform 
to  the  reguhition  reciuiring  that  his  evidence  be  con- 
sidered and  that  a  decision  to  refuse  to  reopen  is  to  be 
followed  by  a  notice  to  registrant,  are  also  denials  of 
due  process. 

IV. 

Appellant  was  indicted  and  convicted  and  sentenced 
on  each  of  two  counts. 

Each  count  was  for  a  refusal  to  accept  work  as  or- 
dered, at  the  Los  Angeles  Department  of  Charities, 
the  date  oi*  each  order  being  different.  Appellant 
argues  that  the  evidence  show^s  conclusively  that  the 
second  order  was  intended  solely  as  a  substitute  for 
the  first. 

The  question  presented  here  is  whether  the  issu- 
ance of  the  second  order  was  a  waiver  of  the  refusal 
to  obey  the  first. 
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SPECIFICATION  OF  ERRORS 


The  district  court   erred   in   failiim   to   i^raiit   the 
motion  for  judgment  of  acquittal 


II. 


The  district  court  erred  in  convicting  the  appellant      i 
and  entering  a  judgment  of  guilty  against  him. 


SUMMARY  OF  ARGUMENT 


Appellant  was  improperly  denied  an  administration 
hearing  and/or  an  administrative  appeal. 

The  file  shows  that  appellant,  from  the  very  first, 
claimed  that  he  was  a  minister  and  within  the  selective 
service  definition. 

The  trial  court's  statement  that  he  would  consider 
appellant  a  minister,  on  the  evidence  in  the  Selective 
Service  file  [Supp.  Trans,  of  R.  p.  2]  is  a  finding  that 
there  was  no  basis  in  fact  for  the  local  board  to  have 
denied  its  registrant  the  IV-D  classification.  Dich'in- 
son  vs.  United  States,  74  S.  Ct.  152. 

He  had  presented  a  prima  facie  case  that  ministry 
was  his  vocation.  He  was  not  given  the  1 V-T)  classifi- 
cation although  his  undisputed  (evidence  up  to  and  even 
long  after  his  last  reclassification  was  that  he  did 
secular  work  only  spasmodically  and  then  but  for  a 
few  houi^s  a  week. 
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Nevertheless,  and  despiU'  ui*  the  tiial  court's  finding 
and  the  pri})ia  facie  condition  of  his  file  it  is  not  appel- 
lant's argument  that  this  case  presents  a  no-basis-in- 
fact  situation  under  the  Dickiiison  rule.  It  is  appel- 
lant's sole  argument  here  that  he  should  have  had  an 
administrative  appellate  determination. 

In  December  1951  when  he  presented  a  written 
appeal  for  review  a  few  days  after  the  ten-day  period 
expired,  his  reason  for  the  tardiness  was  ignored.  His 
reason  was  that  the  local  board  had  missent  his  Notice 
of  Classification.  This  reason  is  a  reasonable  one 
and  has  been  recognized  as  such  by  the  coui"ts.  In  re 
Abramson,  ld^¥,2&2&\. 

II. 

Appellant  was  deprived  of  the  Advisor  to  Regis- 
trants and  was  prejudiced. 

Appellant  testified  his  local  board  did  not  post  the 
names  and  addresses  of  Advisors  to  Registrants  on  the 
office  bulletin  board.  [R  17]  Appellee  placed  no  wit- 
nesses on  the  stand  to  rebut  this  testimony ;  it  is  there- 
fore hardly  disputable  but  that  this  is  a  fact.  United 
States  vs,  Di  Re,  332  U.  S.  581  (1948).  Moreover,  in 
every  case  that  has  come  to  this  Court  involving  this 
point,  it  is  clear  that  the  California  boards  did  not 
post  such  information.  See  the  trial  judge's  comment 
on  Uffehnan,  No.  14780  [Uffelman,  R  23,  45] ;  also  see 
Chernekoff  vs.  United  States,  219  F.  2d  721,  722,  724. 

The  law  requires  the  posting  [§1604.41  of  32  C.F.R.] 
and  this  Court  has  declared  that  failure  to  post  pre- 
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seuts  a  problem  of  due  j^^iocess,  Chcrnchoff,  supra, 
page  724.  Also,  it  is  so  serious  a  departure  that  an 
administrative  appeal  doesn  t  cure  the  defect.  Ibid 
and  Franks  vs.  United  States,  9  Cir.,  1954,  216  h\  2d 
2G6. 

Moreover,  this  appellant  was  grievously  wronged 
by  the  failure  to  post  because  he  knew  of  no  place  to 
turn  for  aid  when  his  tardy  December  6,  1951  request 
for  a  re\iew  was  ignored.  The  Advisor's  duty  would 
have  been  to  inform  him  that  both  the  Director  and  the 
State  Director  had  authority  to  help  hmi  and  that  they 
did  frequently  intervene  in  behalf  of  registrants  whose 
local  boards  either  misunderstood  the  law  or  who 
abused  their  discretion. 

III. 

Appellant  was  denied  due  process  when  the  local 
board  refused  to  either  reopen  his  classification  or  to 
consider  reopening  it. 

On  November  19,  1951  appellant  was  classified  for 
the  last  time.  On  December  7,  1951  and  up  to  at  least 
February  15,  1952,  he  submitted  new  and  further  evi- 
dence of  his  ministry,  evidence  not  previously  consid- 
ered, and,  if  tru(^,  [that  the  ministry  was  his  vocation] 
of  a  nature  that  required  his  reclassification.  Not  only 
did  the  board  fail  to  reopen  his  classification,  but  it 
failed  to  consider  it  and  to  send  him  such  notice,  as  re- 
({uired  by  §1()25.4  of  the  regulations.  Such  two  failures 
are  independently  denials  of  a  due  process  and  the 
courts  have  so  held. 
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(  uited  States  vs.  Clark,  W.D.Pa.,  1952,  105 

F.  Siipp.G13; 
United  States  rs.  CnurfonI,  N.D.Calil'.,  1954, 

119  F.  Supp.  729; 
United  States  vs.  Nhnori,  No.  33680,  N.D.Calif. 

S.D.  (Sept.  25,  1953) ; 
Uriited  States  vs.  Nichols,  No.  22951-HW,  S.D. 

Cal.  CD.  (Dec.  14,  1953) ; 
Berman  vs.  Craifj,  3rd  Cir.,  207  F.  2d  888 ; 
HaU  vs.  Stalter,  1945,  151  F.  2d  633; 
United  States  vs.  Lacasse,  No.  23222-PH,  S.D. 

Calif.  CD.  (Jan.  13,  1954). 

IV. 

The  Government  did  not  sustain  its  burden  of  proof 
in  connection  with  Count  One  of  the  indictment. 

The  delinquency  of  appellant  (if  any)  in  connection 
with  the  first  order  to  report  was  waived  by  the  issu- 
ance of  the  second  order.  The  evidence  shows  that  the 
second  order  was  solely  intended,  and  actually  was, 
onlv  a  substitute  for  the  second. 
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ARGUMENT 

I. 

APPELLANT  WAS  UNFAIRLY  DENIED  AN  AP- 
PEARANCE BEFORE  LOCAL  BOARD  AND  OR 
AN  ADMINISTRATIVE  REVIEW. 

A^jpellaiit's  file  sliovvs  that  lie  had  presented  a  con- 
siderable amount  of  evidence  that  he  was  a  minister 
and  that  the  ministry  was  his  vocation.  He  did  this 
from  the  very  first.  He  did  this  at  every  opportunity. 
If  this  Court  agrees  that  he  had  presented  a  prima  facw 
case  for  a  minister's  classification  then  it  requires  no 
argmnent  that  no  l)asis  in  fact  existed  for  the  conscien- 
tious objector  classification,  for  the  latter  is  a  *' higher" 
classification  than  the  former  and  the  regulations  re- 
quire the  board  to  place  the  registrant  in  the  'low- 
est'' classification  that  his  evidence  justifies.  [32  C.F.R. 
§1623.2] 

Significant,  and  perhaps  ordinarily  dispositive  of 
the  problem  is  the  trial  court's  statement  that  he  would 
consider  appellant  a  minister,  on  the  evidence  in  the 
Selective  Service  file  [Supp.  Trans,  of  R.  p.  2].  This 
is  really  ((■  fiiidhifj  that  there  was  no  basis  in  fact  for 
the  local  ])oard  to  have  denied  its  registrant  the  IV-1) 
classification.  The  verdict  of  guilty  is,  therefore,  con- 
trary to  the  trial  Court's  finding. 

DicLiusou  vs.  U)iited  States,  74  S.  Ct.  152. 

However,  it  is  not  a])i)ellant 's  argmnent  that  he  pre- 
sents a  no-basis-in-fact  case  under  the  Dich'iiisoii  rule. 
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Appellant  does  not  ask  the  Court  to  hold  he  is  within 
DicJxiii^sou.  Appellant  argues  only  that  he  should  have 
been  given  an  administrative  appeal  to  determine  his 
status. 

When  the  local  board  gave  him  only  the  conscien- 
tious objector's  classification  he  was  entitled  to  an 
administrative  appeal  if  he  conformed  in  every  sub- 
stantial respect  to  the  prescribed  method  of  perfect- 
ing an  appeal.  The  problem  presented  in  this  case  is 
the  tardiness  of  his  request.  The  Notice  was  mailed 
to  ai3pellant  on  November  20th;  he  responded  on  De- 
cember 7th. 

As  appellant  testified,  the  postcard  Notice  of  Classi- 
fication also  has  printed  on  it  information  concerning 
his  right  to  appeal  and  that  the  first  step  was  to  ask 
the  local  board  for  a  rehearing,  termed  a  personal  ap- 
pearance before  local  board.     [R  19] 

Appellant,  on  December  7,  1951,  personally  pre- 
sented a  written  request  for  the  review  and  made  an 
explanation  to  the  clerk  for  his  tardiness,  namely,  that 
his  mail  was  missent.  [R  20]  His  request  was  ignored 
by  the  board  and  the  record  shows  he  never  has  had  a 
personal  appearance  nor  an  administrative  appeal.  The 
''interview"  that  he  did  have  with  the  board  in  195S 
was  not  at  his  request  and  was  for  the  sole  purpose  of 
])ersuading  him  to  abide  by  the  work  rules  of  the  Se- 
lective Service  System.  This  interview  afforded  him 
no  opportunity  to  present  reclassification  evidence  or 
to  take  an  ap])eal.  In  passing,  it  is  to  be  noted  that 
his  change  of  status  from  that  of  ''pioneer''  [substan- 
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tially  full-time  niiiiistei_|  m  1951-1952,  to  that  of  the 
** publisher"  [one  wlio  devotes  to  his  ministry  all  the 
time  he  can  spare  from  secular  work]  in  1953,  in  no 
way  weakens  his  defenses  in  this  case  because  his  last 
classification  was  made  during  the  period  when  he  was 
a  pioneer.  If  the  board,  at  this  1953  interview^,  had 
**reopened"  his  classification  and  then  reclassified  him 
again  in  Class  I-O,  his  rights  to  a  genuine  personal 
appearance  and  to  an  administrative  appeal  would  ob- 
\'iously  have  been  unproductive  to  him  because  of  his 
1953  status  change.  The  board  would  have  been  guilt- 
less ;  here  it  is  not. 

Here  we  are  confronted  with  a  denial  of  right  that 
occurred  at  a  time,  December  1951,  when  his  status 
was  midisputable.  He  was  then  a  pioneer,  a  "full- 
tune"  minister  as  well  as  being  a  minister  by  vocation. 
The  climate  of  December,  1951  and  the  lack  of  high 
court  clarification  until  November  1953  [Dickinsoi  vs. 
United  States,  74  S.  Ct.  152]  explains,  but  does  not 
justify  the  refusal  of  the  local  board  to  give  him  a 
I V-D  classification.  Today,  the  pioneer  Jehovah 's  wit- 
ness less  frequently  encounters  such  a  failure  on  the 
part  of  a  board  to  face  facts  as  is  presented  by  his  file. 

This  Court's  approach  to  a  determination  of 
whether  there  was  denial  of  due  process  must  be  made 
according  to  the  status  when  appellant  requested  a  re- 
opening of  his  classification. 

IJuJl  VR.  Staltcr,  7th  Cir.,  1945,  151  F.  2(1  ()33. 

However,  the  ])rinciple  ])roblems  to  be  considered 
on  the  question  of  the  claimed  denial  of  due  process 
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[no  hearing-  or  appeal]  lie  iu  a  different  area.    Appel- 
lant's tardy  letter  presents  certain  questions: 

1.  Did  the  board  liave  authority  to  waive  the  ten-day 
rule?  The  answer  is  found  in  subsection  (d)  of 
Section  1626.2 : 

''(d)  At  any  time  prior  to  the  date  the  local  board 
mails  to  the  registrant  an  Order  to  Report  for  In- 
duction (SSS  Form  No.  252),  the  local  board  may 
permit  any  person  described  in  paragraph  (c)  of 
this  section  to  appeal  e\'en  though  the  period  for 
taking  an  appeal  has  elapsed,  if  it  is  satisfied  that 
the  failure  of  such  person  to  appeal  within  such 
period  was  due  to  a  lack  of  understanding  of  the 
right  to  appeal  or  to  some  cause  beyond  the  con- 
trol of  such  person.  Unless  the  local  board  there 
after  permits  an  appeal,  the  right  of  such  persons 
to  appeal  shall  expire  at  the  end  of  the  period  pro- 
vided for  in  paragraph  (c)  of  this  section.  If  an 
extension  of  time  to  appeal  is  granted  hy  the  local 
board,  a  record  thereof  shall  be  entered  on  the 
Classification  Questionnaire  (SSS  Foim  No.  100) 
under  the  heading  "Minutes  of  Actions  by  Local 
Board  and  Appeal  Board.'  '' 

2.  Was  the  board  arbitrary  in  refusing  relief  to  ap- 
pellant ? 

Regardless  of  how  strict  a  board  may  be  in 
scrutinizing  its  registrant's  e\idence  for  a  deferred 
or  exempt  classification,  there  is  no  justification 
for  strictly  construing  his  appellate  rights.  This 
is  particularly  so  when  the  claim  is  made  that  the 
delay  was  caused  by  some  fault  of  th(»  Selective 
Sendee  System.    Here,  thc^  registrant  complained 
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his  mail  was  coniiiiL^  lale.  [K  19-20;  also  see  Ex  42 
and  suceeediiii^-  pa^es,  particularly  65  and  76  for 
the  continuing  confusion  of  address]  Under  like 
circumstances  it  has  been  held  that  the  registrant's 
tardiness  was  excusal)le.  The  Third  C'ircuit  de- 
cided that  where  substantial  error  appears  in  the 
mailing  address,  the  conununications  should  not 
be  considered  as  mailed  to  the  addressee  at  least 
until  the  time  of  delivery.  In  re  Ahramson,  196 
F.  2d  261,  26-4.  Appellant  submits  that  the  situa- 
tions are  comparable.  Appellant  repaired  to  the 
local  board  office,  bearing  his  written  request, 
within  ten  days  of  the  delivery  of  the  notice.  [R 
19-20] 

A  situation  was  presented  two  years  ago  in  a  dis- 
trict court  where  the  registrant  tardily  received  a  notice 
of  the  date  set  for  a  hearing  and  he  then  asked  for 
resetting.  Chief  Judge  Leon  Yankwich  expressed  him- 
self both  on  this  subject  of  notice  tardiness  and  on  the 
importance  of  granting  a  registrant  his  procedural 
opportunities,  as  follows: 

'^THE  COURT:  All  right,  gentlemen,  call 
Jack  Howard  Waterfield.  Do  you  gentlemen  de- 
sire to  add  anything  to  the  argmnent  you  made 
about  two  weeks  ago  in  this  matter? 

THE  COURT:  Gentlemen,  I  think  this  man 
was  not  given  due  process.  I  do  not  believe,  when 
a  man  makes  a  request,  that  a  l>oard  can  send  a 
letter  and  then,  when  notified  by  the  defendant's 
mother  that  he  is  away  ti^mporarily,  just  say  'We 
won't  give  you  another  date.' 
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Obviously,  the  law  does  not  require  the  man 
to  hold  himself  at  military  atteuticm  and  salute  the 
moment  he  asks  for  a  personal  interview,  lie  has 
a  right  to  be  treated  as  reasonable  hmnan  beings 
are.  This  man  asked  for  a  personal  interview.  The 
letter  from  the  Board  reached  his  home  while  he 
was  out  of  town.  It  is  not  required  for  a  man, 
when  he  has  been  classified  by  a  Board,  to  remain 
in  town  at  the  Board's  beck  and  call.  The  Board 
should  be  reasonable  about  it. 

In  this  particular  case,  supposing  the  man's 
mother  had  not  lived  there,  and  the  letter  had 
reached  his  home  w^hile  he  w^as  gone  ?  You  couldn't 
put  him  in  default  when  the  man  hasn't  received 
the  letter.  As  a  matter  of  fact,  in  law  we  allow^ 
three  days  extra  on  service  by  mail,  on  the  pre- 
smnption  it  might  be  delayed;  but  this  man's 
mother  opened  the  letter,  and  she  called  up,  and 
the  Secretary  of  the  Board  wrote  down  'The  mother 
says  he  is  out  of  town. '  Then  when  he  came  back, 
he  went  down  immediately,  and  they  said,  'It  is 
too  bad,  you  are  too  late.'  hi  the  meantime,  they 
had  written,  'Request  for  another  hearing,  oral, 
denied.    The  registrant  did  not  appear.' 

They  knew   why  he  didn't  appear.     That  is 
not  a  frank  statement.    In  typewriting,  on  page  35 
of  the  record,  appears : 
'Jack  Howard  Waterfield,  4-79-31-58 
November  3,  1952 

Jack  Howard  Waterfield \s  mother  called  and  said 
that  he  is  out  of  town  and  would  not  be  in  today. 
Would  like  another  appointment  for  next  Monday. 
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I  told  her  I  \\uL;;d  put  it  up  bt^fore  the  local 
board. ' 
In  spite  of  that,  she  writes  below: 

*  Registrant  did  not  appear  11/3/52.' 
He  wasn't  there;  he  luuhrt  received  the  notice. 
Tic  had  been  out  of  town. 

'Request  for  another  appearance  denied.' 

So  they  denied  it  ai'bitrarily,  depriving-  him  of 
the  right  of  appeal,  and  that  is  not  due  process. 

I  find  the  defendant  not  gTiilty,  as  the  only 
method  of  correcting  an  injustice.  This  man  was 
entitled  to  a  personal  appearance,  and  he  did  not 
get  it,  and  they  had  no  right  to  say  he  had  to  sta\' 
around.  That  is  not  due  process,  as  I  understand, 
so  the  man  is  found  not  guilty. 

MR.  TIETZ:    Bond  exonerated,  your  Honor  .^ 

THE  COURT :    Bond  exonerated." 

United  States  vs.  Waterfiehl,  S.D.Calif.  No. 
3143-N.D.  May  15,  1953. 

Another  somewhat  similar  situation  arose  even 
more  recently  before  the  late  Judge  Campbell  E.  Beau- 
mont. The  defendant  complained  that  he  received  his 
mail  too  late.  He  was  an  oil  field  roustabout  and  mail 
was  often  delay  in  the  forwarding : 

''MR.  KWAN:  In  this  case,  your  Honor,  he 
has  been  given  the  full  reiiuirements  of  the  Selec- 
tive Service  System  in  so  far  as  a])])earance  lieforc 
the  draft  board. 

MR.  TIETZ:  We  dispute  that.  He  askinl  for 
a  personal  appearance,  and  he  didn't  get  his  mail, 
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and  he  begged  for  aiiutlicr  i-haiiee.     'Give  me  an- 
other date',  he  said. 

THE  COUKT :  i  am  interested  m  that  phase, 
Mr.  Tietz.  What  was  the  testimony  in  regard  to 
his  asking  for  another  chance  here  i 

MR.  TIETZ:  It  is  written,  your  Honor;  it  is 
in  the  fik\  I  will  be  able  to  turn  to  it  in  a  moment, 
I  think.    Page  32.    Page  ob  is  their  denial. 

THE  COURT:    Page  32,  is  it  .^    Well,  read  it. 
MR.  TIETZ:     'Local  Jioard  No.  70,  Fresno 
Comity,   472   Palm   Avenue,   Fresno,    California. 
Gentlemen : 

'I  was  granted  a  personal  appearance  before 
your  board  on  February  12.  However,  I  did 
not  receive  the  notice  of  the  appearance  until 
February  16,  so  could  not  be  there.  I  will  be 
glad  to  come  if  you  will  grant  me  another 
hearing. 

'Please  change  my  address  to  305  E.  Bunny 
Avenue,  Santa  Maria  so  that  I  will  receive  my 
mail  on  time. 

'Leeman  Williams.' 
Then  following  are  some  envelopes  to  bear  it 
out.    And  then  on  page  36  we  have  a  copy,  carbon 
copy  apparently,  of  a  letter  sent  to  Leenian  Wil- 
liams, General  Delivery,  Santci  Maria,  California : 
'Dear  Sir:  Referring  to  your  midated  letter 
regarding  your  request  for  personal  appear- 
ance, this  is  to  advise  that  you  were  granted 
an  appearance  before  this  Jioard  within  the 
10  days  allowed  and  you   failed  to  appear. 
This  10-day  period  may  not  be  extended.  (SSS 
Reg.  1624-1  (a) .    Your  file  has  been  forwarded 
to  the  Appeal  Doard  for  action.' 
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^'The  COCKT:  Well,  let  the  young  man  come 
lorward,  and  be  sworn,  lie  has  been  sworn  al- 
ready.   Take  the  stand. 

LEEMAN  KOY  WILLIAMS, 
Having  been  previously  duly  sworn,  was  examined 
and  testified  as  follows: 

THE  COURT :    You  may  question  him. 

DIRECT  EXAMINATION 
BY  MR.  TIETZ: 

Q.  I  am  going  to  ask  you  to  look  at  Govern- 
ment's  Exhibit  page  1,  page  31,  and  briefly  iden- 
tify it. 

A.     Is  that  the — 

Q.     What  is  it/ 

A.  This  is  when  I  was  granted  my  personal 
appearance  before  the  local  board. 

Q.     When  did  you  get  the  letter  i 

A.    Well,  I  don't  remember  the  date. 

Q.  Tuiii  over  to  the  next  page  or  two  and  see 
the  postmarked  envelopes,  and  see  if  that  re- 
freshes your  memory. 

A.  Oh,  yes,  I  remember  now.  This  is  when 
I  got  it,  February  IGth.  In  other  words,  I  went  in 
daily  to  the  post  office  because  1  was  expecting  a 
personal  appearance,  and  1  didn't  receive  the 
notice  until  the  16th. 

Q.  And  were  there  other  occasions  when  mail 
from  your  local  board  to  you  at  this  address  had 
been  delay  more  than  a  day  or  two  t 

A.  Yes,  but  I  don't  remember,  I  don't  recall 
just  exactly  where  it  is  in  the  file. 
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Q.     Do  you  recall  llii'  kind  of  mail  it  was? 

A.     No,  I  don't. 

MR.  TIETZ:  That  is  it,  your  Honor,  as  I  re- 
called the  testuuony  that  he  tried  to  get  it  each  day, 
knowiug  that  such  a  letter  would  come,  and  it  did 
not  come  until  the  16th. 

THE  COUKT :    Have  you  any  questions? 

CROSS  EXAMINATION 
BY  MR.  KWAN: 

Q.     Did  you  make  daily  trips  to  the  post  office  ? 

A.    Yes. 

Q.  Is  that  from  your  memory  ?  Is  that  as  best 
you  can  remember  or  to  your  knowledge  ? 

A.  That  is  according  to  my  memoiy  and  the 
best  of  my  knowledge. 

Q.  Could  you  have  missed  going  to  the  post 
office — 

A.    No. 

Q.  — during  that  period  and  asking  general 
delivery  for  your  mail? 

A.    No. 

THE  COURT:  Are  you  sure  you  went  to  the 
post  office  every  day  before  the  16th  ? 

THE  WITNESS:  Before  the  16th  .^  From 
the  8th  to  the  16th,  yes. 

THE  COURT :  Mr.  Tietz,  is  therc^  any  specific 
time  that  must  be  given  in  regard  to  this  matter  .^ 
Now,  on  your  request  for  personal  appearance  *an 
appointment  has  been  made  for  you  to  appear  on 
February  12th.'  That  was  dated  February  8th. 
That  is  only  four  days. 
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MR.  TIETZ:  :,...  There  is  no  time.  I  even 
know  of  instances  of  tliem  calling  np  and  saying 
*conie  on  down  right  away,  there  is  a  board  mem- 
ber here  and  he  can  hear  you.  ^  Aiid  I  have  never 
found  any  reason  or  occasion  to  object.  Also  on 
the  other  hand,  hearings  sometimes  go  over  for 
months. 

THE  COURT:  Well,  1  think  the  Court  nmst 
accept  this  young  man's  testimony  in  regard  to  the 
matter,  and  1  think  he  should  have  been  given  the 
personal  appearance,  the  extension  of  the  per- 
sonal appearance. 

What  were  you  going  to  say  'i 

MR.  KWAN:  Your  Honor,  I  might  submit  to 
the  Court  the  fact  that  ouce  he  has  been  classified 
by  the  local  board  and  after  he  has  been  classified 
by  the  appeal  board,  the  classification  by  the  ap- 
peal board  supersedes  the  entire  proceedings,  and 
if  there  were  any  error  in  the  local  board's  classi- 
fication it  has  been  cured  by  the  action  of  the 
api:>eal  board. 

MR.  TIETZ :    A  novel  interpretation. 

THE  COURT:  The  court  will  find  the  de- 
fendant not  guilty.  The  bond  is  ordered  exoner- 
ated. 

MR.  TIETZ:    Thank  you.'' 

United  /States  vs.  WiUiams,  S.D.Calif.  No.  3230 
N.D.,  Sept.  20, 1954. 

The  testimony  of  appellant  Frank  contains  the 
clear  inference  that  he  came  to  the  local  board  office 
with  his  letter  to  it  dated  December  G,  1951,  within 
ten  days  from  his  receipt  of  the  Notice  of  Classification 
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dated  Noveiiii)er  20,  1951.  [iv  20]  His  testimony  was 
in  no  manner  rebutted  nor  was  he  even  cross-exam- 
ined on  this  subject.  The  failure  to  call  the  local  board 
rlerk  to  contradict  his  testimony  ^ives  rise  to  the  pre- 
smnption  that  his  evidence  is  undisputable. 

I'Hited  States  vs,  Di  Re,  332  U.  S.  581  (1948). 

Furtliermore,  this  Court  early  recognized  that  reg- 
istrants are  not  to  be  treated  as  are  lawyers  engaged 
in  formal  litigation.  Cox  vs.  Wedemeyer,  192  P.  2d 
920,  923.*  Lawyers  nnist  carefully  observe  jurisdic- 
tional deadlines  in  filing  appeals.  It  is  not  consistent 
with  either  the  spirit  or  the  letter  of  the  Selective 
Sei-vice  law  to  require  such  exactitude  of  registrants. 
The  law  permitted  the  board  to  accept  its  registrant's 
excuse  and  give  hmi  an  appeal.  It  was  unfair  and  arbi- 
trary to  cut  him  off  from  an  appellate  determination. 
His  claim  was  not  frivolous.  His  consecration  to  his 
ministry  was  most  serious  to  him.  That  he  subsequent- 
ly altered  the  ratio  of  secular  and  ministerial  time  is 
neither  material  to  the  issues  here  nor  in  any  way  a 
reflection  on  his  sincerity.  It  follows  the  normal  pat- 
tern of  Jehovah's  witnesses,  namely,  a  fluctuation  re- 
sulting from  altered  financial  circumstances.  These 
missionary  ministers  engage  in  ''pioneering"  whenever 
possible.  To  some  it  is  never  possil^le.  For  others  (like 
appellant)  it  is  inteiinittant  and  the  intennittant  pat- 
tern is  always  consistent  with  family  need.  The  pat- 
tern has  no  relationship  whatsoever  to  draft  laws.  That 


*Talrott  vs.  Read  9th  Cir.,  217  F.  2d  310:  Ilujford  vs.  United  States.  103  F. 
Supp.  859,  862;  Berman  vs.  Craig.  107  F.  Supp.  S29,  531  (Aff.  by  3  Cir.,  207 
F.  2d  888)  ;  Ex  parte  Fabiani,  105  F.  Supp.  193,  149. 


26 

it  may  ])reseiit  an  in  agani,  uat  a,i;ain,  i^one  a,i;ain  Finni*- 
i;'an  bookkeeping  i)robloni  to  draft  boards  is  beside  the 
point.  The  law  recognizes  that  draft  status  is  subject 
to  change.  **  1625.1  Classification  not  Permanent. — (a) 
No  classification  is  permanent."    [32  C.F.R.  §1G25.1] 

If  a  local  ))oard  is  determined  not  to  recognize  the 
ministry  of  its  registrant,  it  at  least  should  permit  him 
an  appellate  detennination  of  his  claim  and  evidence. 
Since  this  was  denied  appellant,  the  judgment  of  con- 
viction is  l)ased  on  an  order  to  report  that  is  void  be- 
cause of  this  denial  of  due  process. 

II. 

APPELLANT  WAS  DEPRIVED  OF  THE  ADVISOR 
TO  REGISTRANTS  AND  WAS  PREJUDICED 

It  is  indisputable  that  appellant's  local  board  did 
not  i)ost  the  names  and  addresses  of  Advisors  to 
Registrants.  Appellant  testified  he  was  frequently  in 
the  local  board  office  during  his  selective  service  proc- 
essing, looked  at  the  Bulletin  Board  and  never  saw 
such  a  posting.  [R  17]  On  cross-examination  Iw  was 
definite  that  if  such  a  posting  had  been  present  he 
would  have  seen  it.  [R  27]  No  board  members  or 
other  officials  weie  placed  on  the  stand  to  in  any  man- 
ner contradict  this.  Under  V)ntcd  States  rs.  Di  Ih  ^ 
332  U.  S.  581  (1948)  it  is  therefore  a  fact. 

^foreover,  this  Court's  records  indicate,  fro]]i  e\('ry 
one  of  the  cases  befoiv  it  involving  this  point,  that  the 
California  boards  have  never  had  Advisors  to  Regis- 
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trants  for  many  years.  See  U j'fehmui  vs.  United  States, 
No.  14780: 

*X'ross  Examination 
^']\IR.  F08TEK:    Q.    You  remember  everything 
that  was  on  that  board  from  the  first  time  you  reg- 
istered ? 

THE  COURT:  Now,  Mr.  Foster,  I  don't  think 
tiiere  is  any  necessity  of  going  into  it.  You  know 
there  is  none  posted  and  there  is  no  use  in  cross 
examining  the  witness  on  that  subject.  Both  the 
clerk  and  CoL  Ferrill  have  testified  that  there 
weren't  any  such,  and  it  is  immaterial  to  me 
whether  he  saw  it  or  didn't  see  it  because  there 
wasn't  anything  there." 

[Uffelnuui  Record,  page  45] 

Also,  see  Chernekoff  vs.  United  States,  219  F. 
2d  721,  722,  724. 

Under  the  law,  during  all  the  period  of  appellant's 
selective  service  processing,  it  w^as  essential  to  due 
process  that  the  local  board  post  the  names  and  ad- 
dresses of  Advisors  to  Registrants. 

At  all  thnes  concerned,  32  C.F.R.  §1(J04.41  read  as 
follows : 

'^ADVISORS  TO  REGISTRANTS 
1604.41  APPOINTMENT  AND  DUTIES.— 
''Advisors  to  registrants  shall  be  ap{)ointed  by  the 
Director  of  Selective  Service  upon  recommenda- 
tion of  the  State  Director  of  Selective  Service  to 
advise  and  assist  registrants  in  the  ])reparation  of 
questionnaires  and  other  selective  service  forms 
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and  to  advise  regibUc^uts  on  other  matters  relating* 
to  their  liabilities  mider  the  Selective  Service  law. 
Every  person  so  appointed  shonld  be  at  least  30 
years  of  age.  The  names  and  addresses  of  ad- 
visors to  registrants  within  the  local  board  area 
shall  be  conspicnously  posted  in  the  local  board 
office.'' 

On  January  31,  1955  E.O.  No.  10594  changed 
§l(i04.41  of  the  Selective  Service  Regulations  by  mak- 
ing the  appointment  of  Advisor  permissive  instead  of 
mandatory.  The  change  of  one  word  in  the  regula- 
tion ^^shair'  to  ^'may"  indicates  a  prescient  antici])a- 
tion  of  this  Court's  February  24,  1955  Chernekoff 
opinion;  the  briefs  were  in,  oral  argument  had  been 
heard  and  the  handwriting  was  on  the  wall. 

A  trial  court  (the  later  of  the  two  decisions  that 
have  been  reported)  has  reached  the  same  conclusion 
as  did  this  Court  in  Chernekoff : 

*'At  no  time  does  it  appear  that  he  was  apprised 
of  his  right  to  consult  with  a  Selective  Service 
advisor  as  provided  for  in  the  regulations,  nor  did 
he  see  any  notice  posted  in  the  premises  occupied 
by  the  board  informing  hhn  of  such  right,  nor  was 
any  such  notice  called  to  his  attention.  None  of 
this  testimony  was  controverted  by  the  Govern- 
ment." 

United  States  rs.  Giessel,  129  F.  Supp.  223. 
But  see  the  earlier  one:  Uorn  vs.  United  States, 
121  F.  Supp.  171. 
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This  tyi)e  of  failure  on  the  part  of  a  local  l)oard  is  of 
such  a  serious  iiatuiv  that  it  alone  is  a  denial  of  due 
process  and  no  administrative  appellate  procedure  can 
cure  the  defect.  This  Court  has  so  indicated  in  Cher- 
ncJxoff,  supra,  page  724,  citing  Franks  vs.  JJyiited 
States,  9  Cir.,  1954,  216  F.  2d  266. 

Deprivation  of  such  an  important  procedural  op- 
portunity should  be  considered  a  jurisdictional  matter 
much  as  deprivation  of  notice  of  classification  with  its 
concurrent  notices  of  rights  to  a  personal  healing  and 
to  an  appeal.  It  is  more  than  a  mere  clerical  error. 
Since  the  scope  of  review  is  selective  service  prosecu- 
tions is  so  limited,  procedural  due  process  should  be 
strictly  adhered  to.  In  fact,  the  rule  is  stated  in 
N.L.E.B,  vs.  Cherry  Cotton  Mills,  5th  Cir.,  98  F.  2d 
444,  446,  as  well  as  in  many  other  cases,  that  where  the 
scope  of  review  is  very  narrow  and  restricted  then  the 
need  for  an  insistence  on  strict  compliance  with  the 
procedural  regulations  must  be  followed.  It  is  so  even 
in  draft  cases.  (See  Ver  Meliren  vs,  Sinnyer,  8th  Cir., 
36  F.  2d  876,  881,  and  United  States  vs,  Zieber,  3rd 
Cir.,  161  F.  2d  90,  92.) 

It  nmst  be  recalled  that  under  the  selective  seiTice 
law  it  is  unnecessary  to  allow  the  defendant  to  have 
counsel  before  the  board.  He  has  no  right  of  counsel 
and  cannot  insist  on  a  lawyer  being  present.  See 
United  States  vs.  Pitt,  3rd  Cir.,  1944,  144  F.  2d  169; 
Niznik  vs.  United  States,  6th  Cir.,  1949,  173  F.  2d  328. 
Since  the  registrant  does  not  have  a  lawyer  when  he 
appears  before  the  local  board  for  his  hearing,  this  of 
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necessity  means  that  be  must  have  some  sort  of  advice. 
The  only  way  that  he  can  i>'et  advice  is  for  him  to  .^et 
it  from  the  Advisor.  While  posting  is  constructive 
notice,  the  failure  to  ,i>ive  it  is  no  less  a  violatioii  of 
procedural  due  process  than  is  the  failure  to  give  actual 
notice  when  actual  notice  is  required  by  the  regula- 
tions. When  actual  notice  is  required,  failure  to  .i>ive 
it  is  fatal. — See  United  States  vs.  Fry,  2d  Cir.,  1953, 
203  F.  2d  638;  United  States  vs.  Stiles,  3rd  Cir.,  1948, 
169  F.  2d  455. 

Nevertheless,  if  a  showing  of  prejurice  is  required, 
this  appellant's  record  shows  that  he  was  grievously 
wronged  by  the  board's  dereliction.  It  is  midisputable 
that  he  never  received  either  a  hearing  before  the  local 
board  or  an  appellate  determination,  although  he  made 
a  written  request.  [Ex  36]  This  request,  as  argued 
hereinabove,  should  have  resulted  in  the  desired  oppor- 
tunity. Assmning  here,  arguendo  that  the  local  board 
was  justified  in  ignoring  his  plea  because  it  was  tardy, 
we  are  confronted  with  another  situation :  the  Selective 
Service  Regulations  authorize  both  the  Director  and 
the  State  Director  to  perfect  an  appeal  for  such  a 
registrant : 

**  1626.1  Appeal  by  Director  and  State  Director. — 
(a)  Either  the  Director  of  Selective  Service  or  the 
State  Director  of  Selective  Service  as  to  local 
boards  in  his  state  may  ai)peal  from  any  deter- 
mination ot*  a  local  ])oard. 

^'(b)  Either  the  State  Director  of  Selective 
Service  or  the  Director  of  Selective  Service  may 
take  such  an  a])i)eal  at  any  time." 
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It  is  thus  evident  that  ai>ijellant  had  an  avenue  of 
relief  open  but  that  a  fog  of  ignorance  prevented  him 
from  taking  it.  At  this  jmieture  an  Advisor  would 
fulfill  the  function  intended  of  him.  An  Advisor  could 
have  aided  him  and  could  have  informed  him  that  both 
the  Director  and  the  California  State  Director  fre- 
quently intervene  for  registrants.  In  fact,  it  would 
have  been  the  Advisor's  duty  to  have  placed  the  matter 
squarely  before  one  or  both  of  the  directors.  This 
Court  has  doubtless  seen  instances  in  the  selective 
service  files  where  appeals  have  been  taken  by  offi- 
cials to  even  the  Presidential  Appeal  Board  despite 
the  fact  that  the  letter  of  the  law  countenances  such 
an  appeal  by  a  registrant  only  when  the  State  Appeal 
Board  renders  a  split  decision.  Appellant,  therefore, 
has  been  deprived  of  very  important  administrative 
rights  by  the  failure  to  post  the  names. 

This  phase  of  the  subject  has  been  considered  in  an 
unreported  decision  by  Judge  Peirson  Hall  in  United 
States  vs.  Kariakin,  No.  23223,  S.  D.  California,  Jan- 
uary 12,  1954: 

*^MR.  TIETZ:  Your  Honor  has  heard  me  on 
all  the  material  points  that  I  wish  to  present. 

THE  COURT:    Very  well. 

I  am  inclined  to  think  that  your  point  is  good 
in  connection  with  the  matter  of  not  being  properly 
advised  of  his  rights.  You  call  it  a  matter  of  de- 
fective notice. 

MR.  TIETZ:    Yes,  sir. 

THE  COURT :  I  do  not  know  that  it  could  be 
so  classified  as  a  defective  notice  because  I  do  not 
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know  that  tliey  ait'  inquired  by  any  regulation  to 
give  a  notice  which  includes  that. 

MR.  TIETZ:  But  they  do.  That  is  what  I 
was  tryijig  to  establish. 

THE  COURT:  They  do  that  as  a  matter  of 
practice  and  it  is  not — in  other  words,  I  do  not 
think  the  practice  can  result  in  the  creation  of  a 
right  to  a  person  to  commit  a  crime,  but  I  do  think 
that  under  the  regulations  and  the  Selective  Serv- 
ice procedure  that  these  men  are  entitled  to  have 
advisors  and  persons  performing  the  fmiction  of 
advisors  and  they  are  entitled  to  be  able  to  look  to 
them  for  advice  and  to  be  told  by  them  what  their 
rights  were.  In  this  case  he  v^as  entitled  as  a  mat- 
ter of  right  to  receive  the  fair  summary  of  the 
adverse  testimony  if  he  requested  it,  but  he  was 
never  advised  that  he  had  the  right  to  request  it, 
eitlier  by  the  notice  and  the  fact  that  they  do  now 
contain  that  notice,  w^hich  I  understand  you  stipu- 
lated to  is  evidence  that  the  Selective  Service  Sys- 
tem recognizes  that  they  are  entitled  to  have  that 
advice  and  were  entitled  to  have  that  advice. 

For  that  reason  I  think  that  the  defendant  here 
was  deprived  of  his  right  to  that  advice  and  that 
the  regulations  w^re  not  followed  in  that  respect 
and  he  should  be  and  is  acquitted,  andl  his  bond 
is  exonerated. 

MR.  TIETZ :     Thank  you. " 

It  is  submitted  that  the  failure  to  post  the  names  and 
addresses  of  Advisors  to  Registrants,  as  required  by 
the  regulations,  requires  a  reversal  of  the  judgment  of 
conviction. 
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III. 

APPELLANT  WAS  DENIED  DUE  PROCESS  ON 
AND  AFTER  DECEMBER  6,  1951  WHEN  THE 
LOCAL  BOARD  REFUSED  TO  REOPEN,  OR  TO 
EVEN  CONSIDER  REOPENING,  HIS  CLASSI- 
FICATION. 

Appellant  believes  he  established  at  least  a  prima 
facie  case  with  his  initial  evidence.  Nevertheless,  after 
he  was  placed  in  the  conscientious  objector  classifica- 
tion in  November  1951  he  was  able  to  present  fui-ther 
and  up-to-date  evidence  of  his  ministerial  status,  and 
of  a  type  not  heretofore  considered. 

In  addition  to  his  self-serving  letter  of  December 
6,  1951  [Ex  36]  he  then  and  subsequently  sent  docu- 
ments to  show  he  was  currently  acting-  as  a  minister, 
documents  of  a  nature  not  previously  filed  with  the 
board.  [Ex  37,  38,  40,  41]  They  indisputably  showed 
that  he  was  publicly  preaching.  These  exhibit  pages 
bear  no  date  stamp  date  of  the  local  board  but  the 
printed  dates  thereon  show  they  cover  the  period  of 
December  2  to  February  15,  1952.  Also,  exhibits  37 
and  41  make  clear  he  was  not  preaching  as  a  student 
but  as  a  minister.  This  new  evidence  is  of  importance 
when  viewed  in  conjunction  with  the  evidence  on  page 
44  of  the  Exhibit,  given  to  the  army  induction  station 
by  the  local  board  on  July  18,   1952.*     There,   the 


*Note  the  first  printed  line  on  the  form: 

"Section    1-General    (Local   Board   will    prepare   from    latest    information    avail- 
able.")     [Ex  44] 
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board  informed  the  aiiiv  inducting  officers  that  its 
registrant  was  '* Unemployed  except  when  necessary 
or  convenient;  then  only  for  relatives.  Holds  no  full 
or  part-tune  job.'' 

It  is  thus  clear  that  not  only  was  there  no  ])asis  in 
fact  for  origuially  denying  him  the  IV-D  classification 
but  that  the  board  erred  in  not  reopening  his  classifica- 
tion after  December  6,  1951,  when  he  presented  new 
evidence,  not  before  considered,  of  his  IV-D  status. 
There  is  nothing  in  the  file,  up  to  at  least  July  18,  1952 
to  rebut  his  evidence;  on  the  contrary,  the  board  itself 
admits  that  he  had  no  other  regular  work. 

However,  it  is  not  necessary  that  this  Court  find 
either  that  appellant  should  have  been  classified  as  a 
minister  or  that  there  vras  no  basis  in  fact  for  the 
denial  of  the  ministerial  claim.  The  Court  should  find 
that  he  was  entitled  to  have  his  case  considered  by  the 
local  board  for  the  purpose  of  determining  whether  the 
case  should  be  reopened;  that  §1625.2  required  such 
consideration  and  that  §1625.4  required  that  he  be 
notified  of  its  consideration  and  refusal  to  reopen. 
Also,  he  should  have  had  an  administrative  reWew. 
AVhen  the  local  board  ignored  his  request  for  review 
and  ignored  his  new  evidence  for  reopening,  it  com- 
mitted two  wrongs  and  in  each  deprived  him  of  liis 
right  to  an  administrative  review. 

This  argmnent  is  suppoi-ted  by  the  holding  in  IJull 
vs.  Stalter,  1945,  151  F.  2d  633,  where  it  was  said  tliat 
a  non-exempt  lawyer  could  run  for  election  as  a  judge, 
get  elected,  and  be  entitled  to  exemption  by  his  change 
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ill  status.  In  such  a  situation  the  l)oard  must  have 
some  real,  sul)staiitial  reason  or  evidence  why  it  does 
not  exercise  its  discretion  and  reoi)en  the  classification. 
Here  the  same  situation  existed. 

In  other  cases  it  has  been  held  that  even  the  late 
filing  of  a  special  form  for  conscientious  objector  has 
been  basis  for  a  request  for  a  reopening. — United 
States  vs,  Clark,  W.D.  Pa.,  1952,  105  F.  Supp.  613. 
Also  see  United  States  vs.  Crawford,  N.D.  Calif.  1954, 
119  F.  Supp.  729. 

This  case  is  similar  to  that  of  United  States  vs. 
Ximori,  No.  33680,  N.D.  Calif.  S.D.  (September  25, 
1953),  In  that  case  a  judgment  of  acquittal  was  ren- 
dered by  Judge  Roche.   AmonL;-  other  things,  he  said: 

"Thereupon,  after  due  consideration  the  Couii: 
finds  that  the  defendant  was  classified  in  I-A  in 
December  of  1948 ;  that  thereafter  defendant  pre- 
sented facts  and  information  not  considered  when 
defendant  was  originally  classified  and  which,  if 
true,  would  justify  a  change  in  defendant's  classi- 
fication; that  the  local  board's  refusal  to  reopen 
said  classification  and  grant  defendant  the  right  to 
a  personal  appearance  or  appeal  was  an  abuse  of 
discretion  and  was  in  violation  of  Section  1625.2 
and  Section  1625.4  of  the  Select! se  Service  Act 
and  Regulations  and  the  procedural  rights  of  de- 
fendant guaranteed  mider  the  Selective  Service 
Act  and  Regulations  have  been  denied  him,  and 
therefore  the  defendant  is  not  guilty  as  charged." 
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Aiiotlier  case  is  that  v^i.  United  States  vs,  Nichols, 
No.  22951-HW,  S.D.  Cnl.  (M).  (I)emn])er  14,  1953). 
iu  that  ease  when  the  defendant  registered  he  did  not 
say  that  he  was  a  minister  of  relii^ion.  He  was  then 
classified  by  the  local  board.  Thereafter  he  filed  a 
timely  notice  of  appeal.  He  was  classified  I-A  by  the 
appeal  ])oard.  When  the  case  was  returned  to  the  local 
board  Nichols  submitted  new  evidence  showing  that  he 
was  a  minister  of  religion.  He  requested  the  local  board 
to  reopen  and  consider  his  case  anew\  The  court  held 
in  that  case  that  there  was  a  violation  of  Section  1625 
of  the  regulations  by  the  local  board  vvhen  it  refused 
to  reopen  and  reconsider  the  claim  for  classification 
as  a  minister  of  religion.  In  that  case  the  coui*t  said, 
among  other  things : 

'',  .  .  There  now  appears  in  Defendant's  selec- 
tive service  file  considerable  evidence  in  sup])ort  of 
his  claim  that  he  is  a  minister.  The  local  board 
possibly  could  have  foiuid  the  presented  evidence 
would  not  justify  a  change  in  classification,  and, 
consequently,  it  could  have  refused  to  i*eopen. 
However,  if  the  local  board  determines  that  the 
new  facts  would  not  justify  a  change  in  classifica- 
tion and  refuses  to  reopen,  the  regulations  pro- 
vide: 

*'  *In  such  a  case,  the  local  board,  by  letter,  shall 
advise  the  person  filing  the  request  that  the  in- 
formation submitted  does  not  warrant  the  reo])en- 
ing  of  the  registrant's  classification  and  shall  i)lace 
a  copy  of  the  letter  in  the  registrant's  file.'  " 

[No  such  letter,  or  any  notice  whatsoever,  was 
sent  appellant  Frank.    The  file  is  bare.] 
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'*We  aiv  not  now  atkinptinu*  to  pass  npon  the 
validity  of  defendant's  claim  that  he  is  entitled  to 
a  ministerial  elassilieation.  lie  did,  however,  make 
that  elaini  to  his  local  board.  The  local  board  by 
refusing-  to  reopen  the  case  took  away  from  regis- 
trant the  right  to  have  the  matter  passed  npon  by 
the  appeal  board.  AVe  do  not  believe  it  was  the 
intent  of  Congress  to  place  with  the  local  boards 
the  arbitrary  right  to  determine  when  a  registrant 
should  be  entitled  to  an  appeal.  The  local  board 
might  very  well  disagree  with  the  registrant's  con- 
tention, but  local  boards  should  be  vigilant  at  all 
times  to  see  that  ]'egistrants  have  a  right  to  test 
their  opinions  upon  appeal.  It  seems  to  the  coui*t 
that  the  action  of  the  local  board  in  this  case  was 
arbitrary,  as  it  took  awa\'  from  registrant  the  right 
to  present  to  the  appeal  board  his  claim  that  he 
was  a  minister." 

Another  case  is  Berman  vs,  Crauj,  3rd  Cir.,  207  F. 
2d  888.  In  that  case  the  registrant  notified  the  board 
that  he  had  become  a  f uU-thne  theological  student  after 
he  was  classified.  The  court  held  that  the  local  board 
was  required  to  reopen  and  reconsider  the  classifica- 
tion of  the  registrant.— See  207  F.  2d,  at  pages  890-891. 

iVnother  more  recent  opinion  has  been  rendered  in 
the  case  of  United  States  vs,  Lacassey  No.  23222-PH, 
on  the  docket  of  the  United  States  District  Court  for 
th(^  Southern  District  of  California,  Central  Division. 
The  motion  for  judgment  of  acc^uittal  w^as  sustained  by 
the  court  on  January  13,  1954.  Among  other  things, 
the  judge  said: 
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**The  only  mean.s  under  tlie  law  by  which  this 
registrant  could  got  before  the  Appeal  Board  the 
same  thing  that  was  before  the  Dei)artnient  of 
Justice  and  the  same  thing  that  was  before  his 
local  board  after  these  letters  were  filed  with  the 
local  board  was  by  a  reopening. 

^'He  could  not  under  the  regulations  ap])eal 
from  merely  a  review^,  but  had  the  draft  board  re- 
opened his  ease  and  again  classified  him  as  I-A  he 
then  would  have  had  the  right  of  appeal  so  that 
the  Appeal  Board  would  have  had  an  opportunity 
to  have  before  them  the  same  thing  which  was  l)e- 
fore  the  Department  of  Justice  when  they  recom- 
mended that  he  be  classified  as  a  conscientious  ob- 
jector. 

^'I  am  satisfied  that  under  the  Nichols  case  that 
it  was  the  duty  of  the  draft  ])oard  under  that  state 
of  facts  to  have  reopened  the  case  so  as  to  have 
permitted  him — maybe  they  would  have  reached 
the  same  conclusion  that  the  Department  of  Jus- 
tice did,  the  Appeal  Board  to  the  contrary  notwith- 
standing— but  had  they  reached  the  same  conclu- 
sion they  previously  did  it  would  have  afforded 
this  registrant  an  opportunity  to  get  l)efore  the 
Appeal  Board  the  things  which  were  not  ])efore 
them  on  the  previous  liearijig. 

**For  that  reason  I  think  that  the  action  of  the 
local  board  w^as  arbitrary  and  that  there  has  been 
no  commission  of  an  oft'ense  and  tlie  defendant  is 
acquitted.'' 

The  latest  cases  dealing  with  reopening  and  with 
the  equally  hnportant  matter  of  co)usi(Jrri)i(/  new  evi- 
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(leiK-e  for  the  purpose  of  rcupv  uiiii;-,  are  in  accord  with 
ai)[)ellant's  position. 

In  Olvera  vs.  United  States,  5tli  Cir.,  June  17,  1955, 
223  F.  2d  880,  the  court  distinguished  Witnier  vs. 
rnited  States,  75  S.  Ct.  392 : 

**For  another  reason,  this  case  is  distinguish- 
able from  Witnier 's  case,  in  which  the  Court  held 
that  where  in  reality  the  local  board  does  hear  and 
consider  the  new  contention  but  declines  to  make 
the  formal  entry  of  a  'reopening-  and  'reclassi- 
fication' while  notifying  the  registrant  that  his 
1-A  classification  would  be  continued,  and  ^no 
prejudice  is  claimed,'  there  was  no  denial  of  a 
substantial  right  of  the  registrant.  In  the  Witmer 
case,  the  action  of  the  local  board  was  reviewed 
by  the  appeal  board  to  which  the  file  was  sent. 
Here  the  failure  to  rule  formally  on  the  request 
to  reopen  and  reclassify  denied  Olvera  of  his  right 
to  an  appeal  from  this  adverse  action.  In  fact 
Olvera  was  not  even  notified  of  his  retention  in 
Class  I-A  except  that  the  local  board  ^processed 
him  for  induction.'  "    [883] 

of.  United  States  vs.  Henderson,  7  Cir.,  June  9, 
1955,  222  F.  2d  421. 

Also  see : 

United  States  vs.  Ra^isoDi,  7   Cir.,   Jiuie  16, 
1955,  223,  F.  2d  15. 

The  refusal  to  reopen  appellant's  classification  was 
a  denial  of  due  process;  the  refusal  to  consider  to  re- 


40 

open  was  itself  a  deiiial  ol'  due  i)rocess,  each  requirinu 
a  reversal. 

IV. 

THE  GOVERNMENT  HAS  WHOLLY  FAILED  TO 
PROVE  A  VIOLATION  OF  THE  ACT  AND  REG- 
ULATIONS AS  CHARGED  IN  THE  INDICT- 
MENT. 

This  argument  deals  only  with  the  first  count  in  the 
indictment  and  with  that  i3ai*t  of  the  verdict  and  the 
judgment  based  thereon. 

The  evidence  necessary  to  sustain  this  count  is 
lacking.  The  file  shows  that  appellant  was  first  ordered 
to  report  on  February  23,  1954,  and  directly  to  the 
Los  Angeles  Department  of  Charities  [Ex.  130] ;  tliat 
subsequently  he  was  ordered  to  report  on  June  11,  1954 
to  the  office  of  the  local  board  for  instructions  to  pro- 
ceed to  the  place  of  employment.  [Ex.  148] 

It  is  appellant's  position  that  his  offense,  if  any,  is 
singular,  not  plural  and  that  the  first  *' delinquency" 
was  waived  and  cured  hy  the  subsequent  administra- 
tive action.  Whether  the  administrative  agency  may, 
by  plural  orders,  multiply  the  criminal  jeopardy  of  its 
registrant  is  not  involved  here  although  such  action 
may  be  morally  and  legally  improper.  Involvinl  here 
is  a  simi)le  substitution  of  one  achninistrative  ordc^r 
for  another. 

There  is  no  doul)t  concerning  the  intent  of  tlie 
Selective  Service  System  to  give  ai)pellant  an  order 
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to  do  this  i)articnlar  (nviliaii  work;  or  concerning  the 
intent  of  appellant  to  do  no  woik  that  interfered  witli 
his  ministerial  connnituK^nt. 

The  conduct  of  each  was  at  all  times,  consistent 
with  the  intent  of  the  party.  One  set  of  circumstances, 
not  nniltiple  ones,  was  contemplated  and  was  carried 
out.  The  two  sets  of  circumstances  set  foii:h  in  the  two 
counts  of  the  indictment  were  as  identical  as  the  agency 
could  make  them  and  the  second  was  unquestionably 
intended  as  a  duplicate  substitution  for  the  first;  the 
second  order  was  issued  only  because  the  agency  con- 
sidered the  first  one  void. 

The  chief  evidence  on  the*  subject  is  the  letter  of 
advice  from  the  General  Counsel  of  the  Selective  Serv- 
ice System  to  the  State  Director.    The  letter  concludes : 

**In  view  of  this  procedural  error  it  is  not  possi- 
ble to  recommend  prosecution  at  this  time.  The 
cover  sheet  is  returned  so  that  the  local  board  may 
issue  another  Order  to  Report  for  Civilian  Work." 
[Ex  143] 

It  is  crystal  clear  from  this  letter  and  from  the 
subsequent  coiTespondence  and  acts  of  the  parties  that 
each  considered  the  second  trip  to  Los  Angeles  solely 
as  a  substitute  for  the  first. 

It  nnist  be  concluded  that  the  first  trip  was  con- 
sidered a  technical  nullity  and  that  the  second  was 
ordered  solely  to  cure  the  defect.  A  judgment  of  con- 
viction based  upon  the  first  count  was  not  only  some- 
thing not  contemplated,  but  something  directly  con- 
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trary  to  the  waiver  inieiit  of  the   Selective   Service 
System. 

Appellant  therefore  submits  that  the  (^urt  should 
at  least  reverse  that  part  of  the  judunieiit  based  on 
the  first  count  in  the  indictment. 

CONCLUSION 

The  judgment  of  the  coui-t  below  should  be  re- 
versed. 

Respectfully  submitted, 
J.  B.  TIETZ, 

Attorney  for  Appellant. 
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L 
STATEMENT  OF  JURISDICTION. 

Appellant  was  indicted  by  the  Federal  Grand  Jury  in 
and  for  the  Southern  District  of  California,  on  January 
12,  1955  [Tr.  pp.  3-6].  The  indictment  charges  appel- 
lant in  two  counts  with  a  violation  of  Section  462,  Title 
50,   App.,   United   States   Code. 

On  February  7,  1955,  appellant  was  arrai.f^ned  before 
the  Honorable  Ernest  A.  Tolin,  United  States  District 
Judge,  and  entered  a  plea  of  not  guilty  to  both  counts 
of  the  indictment.  Trial  was  liad  on  March  2,  1955,  before 
Judge  Tolin,  and  at  the  conclusion  of  the  trial,  the  Court 
found  appellant  guilty  as  charged   [Supp.  Tr.  ]).  3].* 


*"Supp.  Tr."  refers  to  the  Supplemental  Transcript  filed  in  type- 
written  form. 
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The  jiid^-ment  and  commitment  following  the  finding 
of  guilty  was  filed  on  March  3,  1955  fTr.  p]).  10-12]. 
Notice  of  appeal  was  filed  on  March  3,  1955   [Tr.  p.  13]. 

The  District  Court  had  jurisdiction  of  the  cause  of 
action  under  Section  462  of  Title  50,  App.,  United  States 
Code,  and  Section  3231,  Title  18,  United  States  Code. 
This  Court  has  jurisdiction  under  Section  1291  of  Title 
28,  United  States  Code. 

II. 
STATUTE  INVOLVED. 

The  indictment  in  this  case  was  brought  under  Section 
462  of  Title  50,  App.,  United  States  Code. 

It  provides  in  pertinent  part: 

"(a)  Any  .  .  .  person  charged  as  herein  pro- 
vided with  the  duty  of  carrying  out  any  of  the  pro- 
visions of  this  title  [Sees.  451-470  of  this  App.],  or 
the  rules  or  regulations  made  or  directions  given 
thereunder,  who  shall  knowingly  fail  or  neglect  to 
perform  such  duty  ...  or  who  in  any  manner 
shall  knowingly  fail  or  neglect  or  refuse  to  perform 
any  duty  required  of  him  under  oath  in  the  execu- 
tion of  this  title  [said  Sees.],  or  rules,  regulations 
or  directions,  made  pursuant  to  this  title  [said  Sec] 
.  .  .  shall,  upon  conviction  in  any  district  court 
of  the  United  States  of  competent  jurisdiction,  be 
punished  by  imprisonment  for  not  more  than  five 
years  or  a  fine  of  not  more  than  $10,000,  or  by  both 
such  fine  and  imprisonment.     .     .     ." 


TTT. 
STATEMENT  OF  THE  CASE. 

The  indictment  returned  on  January  12,  1955,  charges 
that  appellant  was  duly  registered  with  Local  Board  No. 
31,  and  was  thereafter  classified  I-C).  Count  One  of  the 
indictment  alleges  that  appellant  was  ordered  to  report 
for  civilian  work  contributing  to  the  maintenance  of  the 
National  Health,  Saftey,  and  Interest  on  February  23, 
1954,  and  that  appellant  did  knowingly  and  willfully 
refuse  to  accept  said  employment.  Count  Two  charges 
that  appellant  was  ordered  to  report  for  civilian  work 
contributing  to  the  maintenance  of  the  National  Health, 
Safety,  and  Interest  on  June  18,  1954,  and  that  appel- 
lant knowingly  and  willfully  refused  to  accept  such  em- 
ployment  [Tr.  pp.  3-5]. 

On  February  7,  1955,  appellant  appeared  for  arraign- 
ment and  plea  before  the  Honorable  Ernest  A.  Tolin, 
United  States  District  Judge.  Appellant  was  represented 
by  his  attorney,  J.  B.  Tietz,  Esq.,  and  entered  a  plea 
of  not  guilty. 

Trial  was  held  before  the  Honorable  Ernest  A.  Tolin 
on  March  2,  1955,  and  at  the  conclusion  of  all  the  evi- 
dence appellant  was  found  guilty  as  charged  in  the  in- 
dictment   [Tr.  pp.   10-12]. 

On  March  3,  1955,  apj^icllant  was  sentenced  by  Judge 
Tolin,  as  follows:  Count  One:  Appellant  was  com- 
mitted to  the  custody  of  the  Attorney  General  for  a  period 
of  four  years,  but  execution  of  the  sentence  was  sus- 
pended and  appellant  placed  on  i)robation  for  a  period 
of  three  years  on  condition  that  he  enter  civilian  em])loy- 
nient  contributing  to  the  National  Health,  Safety,  and 
Interest  and  remain  so  employed  for  three  years.    Count 


Two:  Imposition  of  the  sentence  was  suspended  and 
appellant  placed  on  probation  for  a  period  of  two  years, 
to  commence  and  rim  ii])on  the  ex])iration  of  ])robation 
on  Count  One  [Tr.  i)p.  11-12]. 

Appellant  assigns  as  error  the  judgment  of  conviction 
on  the  following  grounds:  (1)  The  District  Court  erred 
in  failing  to  grant  the  motion  for  judgment  of  acquittal ; 
(2)  the  District  Court  erred  in  convicting  the  appellant 
and  entering  a  judgment  of  guilty  against  him  (Appel- 
lant's Br.  p.  10). 

IV. 
STATEMENT  OF  THE  FACTS. 

On  September  16,  1948,  Richard  Wayne  Frank  regis- 
tered under  the  Selective  Service  System  with  Local 
Board  No.  31,  Martinez,  California.  He  gave  his  date 
of  birth,  October  13,  1929,  and  was  at  that  time  eighteen 
years  old   [Ex.  p.   1].* 

On  November  1,  1948,  appellant  filed  his  classification 
questionnaire  [Ex.  pp.  5-12].  In  it,  he  claimed  to  be  a 
minister  [p.  7],  and  also  a  Conscientious  Objector  [p. 
12].  At  or  about  the  same  time,  appellant  filed  a  number 
of  documents  in  support  of  his  claim  that  he  was  a 
minister    [Ex.    pp.    16-26]. 

On  November  30,  1948,  appellant  filed  a  Special  Form 
for  Conscientious  Objectors  [Ex.  pp.  29-35].  On  Sep- 
tember 20,  1949,  appellant  was  classified  IV-E  as  a  Con- 
scientious Objector,  by  a  vote  of  two  to  nothing,  and  on 
September  21,  1949,  a  Notice  of  Classification  was  mailed 


**'Ex.'*  refers  to  the  exhibit  which  is  appellant's  Selective  Service 
file. 
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liini  [Ex.  p.  13>].  Appellant  did  not  appeal  this  classifi- 
eation  or  in  any  way  communicate  with  the  Local  Board 
until  December,  1951.  Tn  fact,  appellant  be.c^an  ''full 
time"  secular  employment  as  a  milkman  in  December, 
1949  [Tr.  p.  31;  Ex.  p.  39]. 

On  November  19,  1951,  appellant  was  classified  I-O 
by  the  Local  Board,  by  a  vote  of  three  to  nothing  [Ex. 
p.  13].  On  November  20,  1951,  Notice  of  Classification 
was  mailed  appellant  [Ex.  p.  13].  On  December  7, 
1951,  appellant  personally  went  to  the  Local  Board  and 
presented  a  letter  requesting  a  personal  appearance  before 
them  [Ex.  p.  36].  Appellant  testified  [Tr.  pp.  19-20] 
that  he  advised  the  Clerk  at  the  Local  Board  that  he 
had  received  the  notice  late  because  it  had  gone  to  the 
wrong  address.  Appellant  did  not  include  this  in  any 
of  the  written  material  he  submitted  to  the  Local  Board, 
nor  did  he  assert  to  the  Local  Board  that  he  was  re- 
questing a  personal  appearance  within  ten  days  of  the 
receipt  of  the  notice. 

On  December  17,  1951,  appellant  advised  the  Local 
Board  that  he  was  married,  and  that  since  December  1, 
1949,  he  had  been  employed  by  Golden  State  Dairy  as 
a  milkman    [Ex.   p.    39]. 

On  July  18,  1952,  appellant  was  ordered  to  report  for 
an  Armed  Forces  ])hysical  examination  |  Ex.  p.  42 1 ,  and 
on  August  1,  1952,  he  was  advised  that  he  was  fully 
acceptable    for    induction    [Ex.    p.    43]. 

On  October  23,  1952,  appellant  was  mailed  an  Appli- 
cation of  Volunteer  for  Civilian  Work  [Ex.  ]).  63], 
which  fr)rm  was  not  returned  by  appellant    [Ex.  ]).  64]. 

On  March  2^,  1953,  ai)pellant  was  mailed  a  Special 
Report   for   Class   1-0   registrants    [Ex.   pp.   65-68].     In 


that  report,  appellant  offered  to  perform  civilian  work 
at  Goodwill  Industries  in  Stockton  [Ex.  p.  66],  and 
revealed  that  since  September,  1952  he  had  been  em- 
ployed as  a  roofer  at  $112.00  a  week  [p.  67]. 

Following-  some  further  correspondence  with  regard 
to  civilian  work,  appellant  appeared  before  the  Local 
Board  at  their  request  on  April  6,  1953,  to  discuss  civilian 
employment.  While  there,  appellant  advised  the  Local 
Board  that  he  would  accept  employment  with  Goodwill 
Industries  at  Stockton,  California  [Ex.  p.  82],  and 
signed  a  statement  to  that  effect  [Ex.  p.  80].  On  May 
15,  1953,  the  Local  Board  was  advised  that  appellant 
had  been  to  Goodwill  Industries  at  Stockton,  California, 
but  rejected  employment  there  because  the  wages  were 
too  low  [Ex.  p.  93]. 

On  June  22,  1953,  the  Local  Board  was  advised  by 
Goodwill  Industries  at  Oakland,  California,  that  appel- 
lant had  visited  there  with  respect  to  employment  [Ex. 
p.  100],  and  on  July  6,  1953,  appellant  appeared  at  the 
Local  Board  to  state  that  he  would  not  work  for  Oak- 
land Goodwill  because  it  did  not  pay  enough  to  suit  him. 
He  also  advised  that  he  would  not  consider  employment 
at  Mendocino  State  Hospital  [Ex.  p.  104].  Meanwhile, 
appellant  took  a  five-week  vacation  to  New  York  [Ex. 
pp.   104-105]. 

On  July  25,  1952,  appellant  advised  the  Local  Board, 
from  New  York,  that  he  would  not  accept  empIo}Tnent 
with  Goodwill  Industries  at  San  Diego  because  the  job 
did  not   ])ay   enough    [Ex.   p.    109]. 

On  February  10,  1954,  appellant  was  mailed  an  order 
to  report  for  civilian  work,  ordering  him  to  report  to 
the  Los  Angeles  County  Department  of  Charities  on  Feb- 
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ruary   2Z,    1954    [Ex.    p.    128].     Appellant    reported    but 
refused  to  accept  the  employment    [Ex.   p.   132]. 

On  June  1,  1954,  appellant  was  mailed  another  order 
to  report  for  civilian  work,  ordering  him  to  report  to  the 
Local  Board  on  June  11,  1954,  to  receive  instructions 
to  proceed  to  the  place  of  employment  [Ex.  p.  148]. 
Appellant  reported  to  the  Local  Board  and  was  ordered 
to  report  to  the  Los  Angeles  County  Department  of 
Charities  on  June  14,  1954  [Ex.  p.  158].  Appellant 
reported  but  refused  to  accept  the  employment  [Ex.  p. 
152;  Tr.  p.  38]. 

V. 
ARGUMENT. 

POINT  I. 

Appellant  Was  Given  Due  Process  by  the  Local  Board. 

Appellant's  argument  in  Point  I  of  his  brief  is  really 
two-fold :  ( 1 )  That  appellant  did  not  receive  a  personal 
appearance  before  the  Local  Board;  and  (2)  that  appel- 
lant  did   not   receive   an   appeal. 

Appellant's  Selective  Service  file  [Ex.  p.  13]  reveals 
that  he  filed  his  Classification  Questionnaire  in  October, 
1948  [Ex.  p.  5],  and  at  approximately  the  same  time 
submitted  a  number  of  other  documents  in  support  of 
his  claim  that  he  was  a  minister.  In  September,  1949, 
appellant  was  classified  IV-E  as  a  Conscientious  Ob- 
jector [Ex.  p.  13].  Over  two  years  later — and  over 
three  years  from  the  time  appellant  submitted  the  in- 
formation concerning  his  ministry — appellant  was  reclass- 
ified I-O,  also  a  Conscientious  Objector  classification  [Ex. 
p.  13].  A  notice  of  classification  was  mailed  appellant 
on  November  20,   1951.    Ordinarily,  a  registrant  has  ten 


days  from  the  mailing  of  that  notice,  to  request  in  zvriting 
a  personal  appearance  before  the  Local  Board,  or  an 
appeal,  or  both.  See  Selective  Service  Regp^ilations 
1624.1(a)  and  1626.2(c)(1),  (32  C.  F.  R.  1624.1(a)  and 
1626.2(c)(1)). 

The  section  relating  to  an  appearance  before  the  Local 
Board,  Section  1624.1(a),  grants  to  every  registrant 
the  right  of  a  personal  appearance  provided  ''he  files  a 
written  request  therefor  within  10  days  after  the  Local 
Board  has  mailed  a  notice  of  classification  (SSS  Form 
No.  110)  to  him."  The  regulation  then  provides:  ''Such 
10-day  period  may  not  be  extended.''  The  facts  here 
reveal  that  the  registrant  made  a  written  request  for  a 
personal  appearance  on  December  7,  1951  [Ex.  p.  13], 
seventeen  days  after  the  Notice  of  Classification  was 
mailed  him. 

Appellee  assumes  that  this  10-day  period  may  not  be 
extended  if  the  notice  of  classification  was  properly  sent. 
In  this  case,  appellant  testified  [Tr.  p.  20]  that  the 
notice  of  classification  was  not  sent  to  his  correct  address 
and  that  he  received  it  late.  However,  the  10-day  period 
would  surely  begin  to  run  7io  later  than  the  date  of  the 
actual  delivery  of  the  notice,  and  ten  days  from  that  date 
the  Local  Board  would  lose  jurisdiction  to  grant  him  a 
personal  appearance.  Thus,  before  a  registrant  can  be 
given  an  appearance  requested  after  the  10-day  period, 
it  is  necessary  for  him  to  explain  to  the  Local  Board 
(a)  that  he  did  not  receive  the  notice  of  classification 
in  the  ordinary  course  of  the  mails;  (b)  that  the  delay 
was  not  his  fault;  and  (c)  that  his  request  for  an 
appearance  before  the  Local  Board  is  made  within  ten 
days  from  the  date  the  notice  was  received. 
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Assuming,  then,  that  appellant  had  a  right  to  a 
personal  a])])earance  if  he  met  the  requirements  just 
outlined,  appellant  in  this  case  failed  to  carry  this  burden 
of  proof.  Appellant  did  not  testify  that  he  made  the 
request  within  ten  days  of  the  receipt  of  the  notice  of 
classification.  He  did  not  testify  that  he  told  the  Local 
Board  that  he  was  making  the  request  within  the  ten- 
day  period    [Tr.   p.   20]. 

The  question  of  whether  appellant  was  entitled  to  a 
hearing  when  requested  late,  is  a  question  of  law.  But 
the  question  of  the  weight  and  persuasiveness  of  the 
evidence  offered  by  appellant  to  show  that  he  met  the 
requirements  for  a  late  appearance  is  a  question  of  fact 
for  the  trier  of  fact  to  determine.  In  this  instance,  the 
trial  judge  must  have  determined  that  appellant  did  not 
carry  his  burden  of  proof.  And,  as  just  noted,  there 
is  good  reason  for  this  conclusion  by  the  trial  judge. 
Appellant  did  not  testify  that  he  made  his  request  for 
a  personal  appearance  within  ten  days  after  the  receipt  of 
the  notice.  In  appellant's  letter  to  the  Local  Board  re- 
questing the  personal  appearance  [Ex.  p.  36],  he  makes 
no  mention  of  receiving  the  notice  late  or  of  making  the 
request  within  ten  days  from  the  date  of  receiving  the 
notice.  This  was  appellant's  last  classification  [Ex.  13], 
and  he  is  required  to  carry  the  notice  of  classification 
with  him  at  all  times  (SSS  Reg.  1723.5).  He  did  not 
produce  this  card  at  the  trial  to  prove  that  it  was  sent 
to   the   wrong  address. 

It  follows,  therefore,  that  even  if  a])pellant  would  be 
entitled  to  a  personal  appearance  when  recjuested  after 
the  ten-day  period,  such  a  right  would  only  arise  upon 
a  proper  showing  by  the   registrant.     In   this  case   there 
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is  no  evidence  that  appellant  made  such  a  showing  to 
the  Local  Board,  and  that  showing  is  jurisdictional  to 
the  Board's  power  to  permit  the  appearance. 

The  Universal  Military  Training  and  Service  Acts  does 
not  give  a  registrant  a  ''personal  appearance."  This 
privilege  arises  solely  from  the  Regulations.  It  could 
be  abolished  tomorrow.  Thus,  the  10-day  limitation  on 
requesting  the  appearance  and  the  prohibition  against 
extending  that  period  does  not  involve  due  process  of 
law.  George  v.  United  States,  196  F.  2d  445  (9th  Cir., 
1952). 

Appellant  also  asserts  that  he  was  unlawfully  deprived 
of  an  appeal.  Appellant  presupposes  in  his  argument  that 
he  asked  for  an  appeal  and  was  denied  one  because  he 
made  the  request  too  late.  If  such  were  the  case,  then 
Section  1626.2(d)  of  the  Regulations,  cited  by  appellant 
on  page  17  of  his  brief,  might  be  appHcable  and  the 
issue  then  would  be  whether  the  Local  Board  was  arbi- 
trary in  not  granting  appellant  an  appeal.  But  appellant 
did  not  ask  for  an  appeal  and,  therefore,  the  section 
just  named  does  not  apply  at  all.  Appellant's  only  com- 
munication with  the  Local  Board  relative  to  his  classi- 
fication, after  he  was  classified  I-O,  is  his  letter  dated 
December  6,  1951  [Ex.  p.  36],  in  which  he  requests  a 
personal  appearance  before  the  Board.  No  mention  is 
made  of  an  appeal,  nor  could  the  letter  be  construed  as 
a  request  for  an  a])peal  because  he  specifically  asked 
only  for  a  personal  appearance.  As  just  noted,  the  per- 
sonal appearance  was  properly  denied  by  the  Local  Board 
because  he  failed  to  show  them  that  the  request  was  made 
within  ten  days  of  receiving  the  notice  of  classification, 
and  the  Local  Board,  therefore,  had  no  jurisdiction  to 
entertain  a  personal  appearance. 
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POINT  II. 

Appellant  Was  Not  Denied  Due  Process  of  Law  Be- 
cause the  Local  Board  Did  Not  Have  Someone 
With  the  Title  of  Advisor. 

This  issue  has  been  many  times  argued  before  this 
Court  in  recent  months,  and  it  may  be  that  by  the  time 
this  appeal  is  ultimately  determined,  the  question  of  ad- 
visors will  be  settled.  Appellee  submits  that  this  issue 
does  not  involve  due  process  of  law.  The  duties  of 
advisors  are  described  in  Section  1604.41  of  the  Selec- 
tive Service  Regulations  (32  C.  F.  R.  1604.41)  as  ''to 
advise  and  assist  registrants  in  the  preparation  of  ques- 
tionnaires and  other  Selective  Service  forms,  and  to  advise 
registrants  on  other  matters  relating  to  their  liabilities 
under  the  Selective  Service  law."  There  is  no  one  in 
California  with  the  title  of  "Advisor."  However,  the 
Selective  Service  Regulations  provide  several  other  per- 
sons who  perform  those  services.  There  are  registrars 
(Sec.  1604.71),  Government  Appeal  Agents  (Sec. 
1604.71),  plus  Local  Board  members,  clerks,  and  em- 
ployees available  to  assist  registrants.  Surely,  then,  the 
absence  of  someone  with  the  title  ''Advisor"  does  not 
involve  "a  fundamental  safeguard."  or  offend  our  "con- 
cepts of  basic  fairness."  Simmons  v.  United  States, 
348  U.  S.  397,  405-406. 

The  provision  relating  to  advisors  was  amended  in 
January  1955,  and  the  words  "shall  be  appointed"  were 
changed  to  "may  be  appointed."  Thus,  in  January,  the 
appointment  of  advisors  became  optional.  Can  it  n(^w  be 
said  that,  without  advisors,  all  registrants  ])rocessed  since 
January  1955  are  being  denied  due  process  of  law?  What 
is  due  process  of  law  in  1955  was  due  process  of  law 
in   1954.     The  statutory  scheme  announced  by  Congress 
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is  the  same.     The  rcj::;'iilations  promulgated  under  the  Act 
of  Congress  is  the  same  except  for  one  word. 

The  District  Court  considered  this  point  and  rejected 
it  [Supp.  Tr.  p.  2],  after  the  decision  in  CJienickoff  v. 
United  States,  219  F.  2d  721    (9th  Cir.,   1955). 

POINT  III. 
Appellant  Was  Not  Denied  Due  Process  of  Law  in 
Connection  With  a  Reopening  of  His  Classifica- 
tion, Because  the  Local  Board  Was  Never  Asked 
to  Reopen  Appellant's  Classification. 

Selective  Service  Regulation  No.  1625.2  (32  C.  F.  R. 
1625.2)  covers  the  reopening  of  classifications  by  the 
Local  Board.     It  provides: 

''The  Local  Board  may  reopen  and  consider  anew 
the  classification  of  a  registrant  (a)  upon  the  zvritten 
request  of  the  registrant  *  *  *  jf  ^^q]^  request 
is  accompanied  by  written  information  presenting 
facts  not  considered  when  the  registrant  zvas  classi- 
fied which,  if  true,  woidd  justify  a  change  in  the 
registrant's  classification  *  *  *."  (Emphasis 
added.) 

Appellant  was  classified  I-O  on  November  19,  1951 
[Ex.  p.  13].  Thereafter,  on  December  7,  1951,  he  pre- 
sented a  letter  requesting  a  personal  appearance  before  the 
Board,  which  the  Board,  as  previously  noted,  could  not 
grant  him  under  the  law  [  Ex.  p.  36] .  At  or  about  the 
same  time,  appellant  submitted  a  pamphlet  to  the  Local 
Board  [Ex.  pp.  37,  38],  and  on  April  7,  1952,  submitted 
another  pamphlet  [Ex.  pp.  40-41].  Appellant  did  not 
ask  for  a  reopening  of  his  classification  and,  above  all, 
he  made  no  such  request  in  zvriting  as  required  by  the 
regulations.  Therefore,  it  can  hardly  be  urged  that  the 
Local  Board  denied  him  due  process  in  that  regard. 
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But  appellant  urges  in  his  brief  (p.  33)  that  the  new 
evidence  consisting  of  the  two  pamphlets  indisputably 
show  that  he  was  a  minister.  The  new  evidence  certainly 
does  not  compel  that  conclusion,  and  in  fact  he  was  not  a 
minister.  His  letter  [Ex.  p.  36],  merely  states  that  he 
believes  he  is  entitled  to  another  classification — probably 
the  complaint  of  most  registrants  in  Class  I-A,  I-A-0,  or 
I-O.  The  first  pamphlet  announces  that  the  registrant 
is  giving  a  speech  and  describes  him  as  ^'representative" 
of  the  Watch  Tower  Society  [Ex.  p.  37].  The  second 
pamphlet  describes  the  activities  of  the  Theocratic  Circuit 
Assembly  of  Jehovah's  Witnesses  on  the  week-end  of 
February  15  through  17,  1952.  This  pamphlet  reveals 
that  appellant  is  giving  a  speech  on  that  week-end  along 
with  fourteen  other  people  [Ex.  pp.  40,  41].  This  ''new 
evidence"  hardly  characterizes  appellant  as  a  minister. 
Many  citizens  participate  in  church  activities,  including 
giving  speeches  and  bible  study,  but  that  in  no  respect 
qualifies  that  ordinary  citizen  as  a  minister. 

The  reason  appellant's  showing  is  so  meager  is  obvious, 
for  in  fact  during  this  very  period  of  time  the  registrant 
was  working  "full  time"  for  a  dairy  [Tr.  pp.  30,  31;  Ex. 
p.  39],  and  he  was  not  a  minister  at  all.  It  should  be 
remembered  at  this  point  that  all  other  evidence  submitted 
by  appellant  relating  to  church  activities  was  at  this  period 
three  years  old.  Thus  the  Local  Board  could  hardly  re- 
sist the  conclusion — if  called  upon  to  reach  a  conclusion  at 
all — that  appellant  was  not  at  this  time  acting  as  a  minis- 
ter. He  had,  for  over  two  years,  accepted  the  classifica- 
tion of  a  Conscientious  Objector  without  complaint  [Ex. 
p.  13],  and  during  this  entire  period  of  time  appellant  had 
submitted  no  other  evidence  of  ministerial  activities.  Fur- 
ther, appellant  had  failed  to  advise  the  Local  Board,  and 
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concealed  from  them  for  over  two  years,  the  fact  of  his 
full  time  employment — this,  in  spite  of  the  express  com- 
mand of  the  Selective  Service  Regulations. 

''Each  classified  registrant  *  *  *  shall,  within 
ten  days  after  it  occurs,  report  to  the  Local  Board 
in  writing  any  fact  that  might  result  in  the  registrant 
being  placed  in  a  different  classification,  such  as,  but 
not  limited  to,  any  change  in  his  occupational  *  *  * 
status    *     *    *."    (Sec.  1625. 1(b);  emphasis  added.) 

The  appellant  was,  therefore,  required  under  the  law  to 
furnish  the  information  concerning  his  employment.  Selec- 
tive Service  Regulation  1623.1(b)  (32  C.  F.  R.  1623.1 
(b)),  provides: 

"The  registrant's  classification  shall  be  determined 
solely  on  the  basis  of  the  official  forms  of  the  Selec- 
tive Service  System,  and  such  other  written  informa- 
tion as  may  be  contained  in  his  file;  provided,  that 
the  Local  Board  shall  proceed  with  the  registrant's 
classification  whenever  *  *  *  {Z)  he  fails  to 
provide  the  Local  Board  with  any  other  information 
concerning  his  status  which  he  is  requested  or  re- 
quired to  furnish.'" 

Appellant's  theory  here  must  be  that  the  new  evidence 
he  submitted  following  his  classification  on  November  19, 
1951,  commanded  a  reopening  or  reconsideration  by  the 
Local  Board.  The  inadequacy  of  that  evidence  has  al- 
ready been  discussed,  and  in  addition,  the  regulations 
provide  that  a  request  for  a  reopening  by  a  registrant 
must   be   in   writing. 

Appellant  also  complaints  that  the  Local  Board «  uj^on  re- 
ceiving the  new  evidence,  was  required  to  advise  the  regis- 
trant that  they  refused  to  reopen — apparently  on  the 
theory  that  appellant  could  appeal  from  this  decision  by 


—15— 

the  Local  Board.  The  Local  Board  was  not  required  to 
so  advise  the  registrant  because  they  had  received  no 
request  for  a  reopening-  of  his  classification. 

In  any  event,  it  would  not  affect  appellant's  substantial 
rights  since  such  a  decision  by  the  Local  Board  would 
give  appellant  no  right  of  appeal. 

Skinner  v.  United  States,  215  F.  2d  767  (9th  Cir., 
1954) ; 

United  States  ex  rel.   LaCharity  v.   Commanding 
Officer,  etc.,  142  F.  2d  381   (2nd  Cir.,  1944). 

Appellant's  argument  here  is  really  the  same  as  under 
Point  I  of  his  brief:  The  Local  Board  reached  the  right 
result  but  did  so  in  the  wrong  manner.  If  appellant  ever 
was  a  minister  he  ceased  to  be  one  in  1949,  when  he 
accepted  what  he,  himself,  termed  ''full  time''  employment 
[Tr.  p.  31].  His  principal  objection  at  each  of  the  several 
places  where  he  was  offered  civilian  work  in  lieu  of  in- 
duction was  that  the  wages  paid  were  not  enough  [see  Ex. 
pp.  93,  104,  109].  (During  the  period  of  his  interviews 
appellant  was  employed  as  a  roofer  at  $112.00  per  week 
[Ex.  p.  67].) 

It  should  also  be  noted  at  this  point  that  the  court 
below  specifically  found  that  appellant  waived  his  claim 
to  be  a  minister  and  elected  to  proceed  as  a  Conscientious 
Objector.  *'I  find  there  was  an  election  to  proceed  as  a 
conscientious  objector.  I  find  that  there  was  a  waiver  of 
the  right  to  be  classified  as  a  minister"  [Sup]).  Tr.  ]).  3], 
and  *'The  whole  file  shows  that  the  defendant  waived." 
He  accepted  a  Conscientious  Objector's  classification  for 
over  two  years — from  1949  to  1951 — without  complaint 
[Kx.  p.  13].  On  April  6,  1953,  he  advised  the  Local 
Board  that  he  accepted  employment  with  Goodwill  Indus- 
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tries  in  Stockton,  California,  and  signed  a  statement  to 
that  effect  [Ex.  pp.  80,  82] ;  and,  as  just  noted,  appellant's 
objection  to  the  civilian  employment  time  and  again,  was 
based  upon  his  objection  to  the  low  salary  scale.  Appel- 
lee is  not  asserting  here  that  a  registrant,  by  filing  a 
Conscientious  Objector's  form  and  claiming  a  Conscien- 
tious Objector's  classification,  waives  his  claim  to  any 
other  classification.  Rather,  appellee  asserts — as  found 
by  the  District  Court — that  there  is  a  factual  waiver  of 
any  claim  for  a  ministerial  classification. 

POINT  IV. 

Appellant  Was  Properly  Convicted  on  Both   Counts 
of  the  Indictment. 

Appellant  was  first  ordered  to  civilian  work  in  lieu  of 
induction  at  the  Los  Angeles  County  Department  of 
Charities  on  February  23,  1954  [Ex.  p.  128].  He  re- 
ported, but  refused  to  work  [Ex.  p.  132].  Thereafter,  he 
was  again  ordered  to  civilian  work  in  lieu  of  induction 
at  the  Los  Angeles  County  Department  of  Charities,  and 
was  ordered  to  report  to  the  Local  Board  on  June  11, 
1954,  to  receive  instructions  to  proceed  to  the  place  of 
employment  [Ex.  p.  148].  Appellant  reported  to  the 
Local  Board  and  was  instructed  to  report  to  the  Depart- 
ment of  Charities  on  June  14,  1954  [Ex.  p.  158].  Appel- 
lant reported  on  June  18,  1954,  but  refused  employment 
[Ex.  p.  148]. 

The  question  here  does  not  involve  the  view  of  the 
Selective  Service  System  of  the  procedure  used  in  order- 
ing appellant  to  civilian  work.  That  view  is  immaterial. 
The  issue  with  relation  to  each  count  is  simply  whether 
appellant  did  the  proscribed  act  or  failed  to  do  the  re- 
quired duty.  The  facts  show,  and  the  District  Court 
found,  that  he  did. 
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A  helpful  case  in  this  connection  is  United  States  v. 
Bcndik,  220  F.  2d  249  (2ncl  Cir.,  1955).  There  the  regis- 
trant was  charged  with  failing  to  report  for  induction. 
An  indictment  was  returned,  charging  him  with  refusing 
to  be  inducted  on  February  13,  1951.  At  the  trial,  the 
proof  showed  that  the  registrant  failed  to  report  for 
induction  on  February  13,  1952.  He  was  acquitted,  and 
another  indictment  returned  charging  him  with  failing  to 
report  for  induction  on  February  13,  1952.  The  regis- 
trant claimed  prior  jeopardy,  but  the  Circuit  Court  ob- 
served, at  page  251 : 

''A  charge  of  refusal  to  report  on  order  in  February 
1951,  would  support  a  conviction  if  proved.  A 
charge  of  refusal  to  report  in  February  1952,  on 
order  subsequent  to  February  1951  would,  if  proved, 
support   also   a   conviction   of   that   separate   crime." 

Conclusion. 

Appellant  w^as  not  denied  due  process  of  law  by  the 
Local  Board.  He  waived  any  claim  to  a  classification  as 
a  minister  and  elected  to  be  a  Conscientious  Objector. 

Appellant  was  properly  convicted  on  both  counts  in  the 
indictment. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 
Louis  Lee  Abbott, 

Assistant  U.  S.  Attorney, 
Chief  of  Criminal  Division, 

Cecil  Hicks,  Jr., 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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Comes  now  tlic  appellant,  by  his  attorney,  and  files 
this  his  Petition  for  Reliearing  of  Judgment  entered  by 
the  Court  on  June  25,  1956,  affirming-  the  judgment 
of  the  court  below. 

Appellant  reserves  his  argued  position  as  to  each 
of  the  points  of  appeal,  but  in  this  petition  addresses 
himself  solely  to  certain  features  of  the  decision  where- 
in he  believes  the  Coui-t  may  be  convinced  its  opinion 
is  incorrect. 

Th(^  Court  connnitted  error  in  holding  that  the  rec- 
ord showed  no  harm  liad  been  done  ai)pellant  by  the 
failure  to  i'('o])en  and  the  failure  to  have  advisors. 


The  slip  opinion  (p.  5)  states: 

^^We  have  previously  held  that  the  mere  failure 
to  appoint  such  advisors  or  the  failure  to  post  the 
names  and  addresses  is  not  per  se  a  denial  of  due 
IDrocess  and  that  lack  of  due  process  exists  only 
when  substantial  prejudice  is  shown." 

The  slip  opinion  (p.  6)  states: 

*^Next,  appellant  argues  that  he  was  denied  due 
process  when  the  Local  Board  refused  to  reopen, 
or  to  even  consider  reopening  his  classification.  We 
hold  against  appellant  on  this  point.'' 

The  slip  opinion  (p.  7)  states: 

*'The  letter  that  appellant  submitted  was  no  a  re- 
quest for  reopening,  and  even  if  we  combine  the 
letter  with  the  pamphlet  it  still  does  not  constitute 
a  written  request  for  a  reopening/' 

The  holding  of  the  Court  that  appellant  did  not 
make  a  proper,  written  recjuest  for  reopening  per  6r 
establishes  harm ;  he  could  hardly  have  been  more  ''sub- 
stantially prejudiced."  It  nuist  be  assumed  that  if  he 
had  the  help  of  an  Advisor  he  would  have  made  a  (jood 
request  for  reopening;  also,  that  he  would  have  filed  a 
timely  request  for  personal  appearance  and  appeal. 

A  recent  decision,  made  after  the  oral  argument  in 
this  appellant's  case,  supports  appellant's  position.  In 
United  States  vs.  Iloivard  Louis  Schwartz,  Cr.  No. 
43793,  E.l).  N.Y.,  decided  March  15,  19r)f),  Judge 
Abruzzo  pointed  out  that : 
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*^A  rei^istrant  is  not  entitled  to  tlie  aid  of  coun- 
sel before  a  local  board.  United  States  vs.  Pitt,  144 
F.  2d  1()9  (C\A.  2d);  Peterson  vs.  United  States, 
173  F.  2d  11  (C.A.  6th) ;  Niznik  vs.  United  States, 
173  F.  2d  328  (C\A.  Gtli).  He,  therefore,  must  de- 
pend upon  the  advisors  for  counsel  as  to  his  rights 
to  a  i)ro])er  classification. 

"The  decisions  are  legionary  that  each  and 
every  requirement  in  the  Selective  Service  Act 
must  be  strictly  complied  with.  After  he  was  classi- 
fied I-O  the  defendant  requested  a  reoj^ening  of 
his  case  and  a  setting  aside  of  this  classification 
on  the  ground  that  he  was  the  sole  support  of  his 
mother  and  father.  The  defendant  testified  that 
when  he  filed  in  the  questionnaire  he  did  not  know 
that  he  could  make  a  claim  for  exem})tion  on  two 
grounds,  to  wdt,  that  h(^  was  a  minister  of  religion 
and  also  the  sole  support  of  his  mother  and  father. 
He  did  not  urge  the  support  of  his  mother  and 
father  because  he  w^as  undc^r  the  erroneous  impres- 
sion tht  he  could  not  claim  more  than  one  exemp- 
tion at  the  same  time,  but  if  there  had  been  a 
posted  list  of  advisors  he  could  have  determined 
that  he  was  entitled  to  make  a  claim  of  exemption 
on  both  grounds. 

"^The  absence  of  such  a  posted  list  is  vital  in 
deteimining  the  i^iiilt  or  innocence  of  this  defend- 
ant. 

*^When  defendant  made  a])])lication  before  the 
board  for  a  reopening  of  his  case  in  order  that  he 
miirht  i)roduce  evidence  that  he  was  the  sole  sup- 
l)ort  of  his  parents,  the  local  boai'd  denied  liim  this 
right.  In  view  of  the  circumstances  this  liuht 
should  have  been  granted.    The  pi'oof  offered  by 


the  Goveinnient  thai  a  list  of  advisors  was  visible 
somewhere  in  the  local  board  after  1948  is  vaiiue 
and  uncertain.  The  Government  had  the  burden 
of  proving  tlie  defendant  guilty  beyond  a  reason- 
able doubt.  This  burden  they  have  not  sustained." 

The  slip  opinion  (p.  7)  states  that  the  pamplilet 
presented  by  him  ''does  not  in  any  way  mean  the 
speaker  is  a  minister."  An  advisor  could  have  learned 
of  Frank's  current  further  ministerial  activity  and  of 
his  actual  status  as  a  minister  and  could  have  advised 
him  (a)  of  the  standard  required  by  the  law  and  regu- 
lations, to  wit,  ''vocation"  and  (b)  of  the  manner  of 
presentation  the  regulations  require  to  justify  a  re- 
opening. It  is  common  knowledge  that  appellant's 
type  of  religious  activity  has,  in  many  instances,  met 
the  standards  required  for  a  selective  service  minis- 
terial classification.  Public  sermons,  such  as  the  one 
advertised  in  the  pamphlet,  are  obviously  part  of  the 
ministerial  activity  of  one  of  Jehovah's  witnesses.  That 
it,  presented  alone,  and  without  further  explanation, 
could  and  did  justify  the  conclusion  reached  by  this 
Court  is  something  a  selective  service  registrant  can 
be  excused  for  not  realizing.  An  advisor  could  have 
set  him  straight,  namely,  that  detailed  explanation, 
etc.,  etc.,  should  be  presented  in  writing  to  meet  the 
standard  of  the  law. 

We  do  not  know  from  the  record  if  appellant  could 
have  met  the  standard ;  we  do  know  from  the  record  he 
didn't  have  the  o])portmiity  for  the  advice  then 
required  by  the  law. 


Wherefores  ui)Oii  the  foregoing  ground,  and  for 
other  reasons,  appearing  in  appellant's  lirief,  it  is  re- 
spectfully urged  that  a  rehearing  he  granted  in  this 
matter,  and  that  the  mandate  of  this  Court  be  stayed 
pending  the  disposition  of  this  petition. 

Counsel  represents  and  certifies:  In  counsel's  judg- 
ment this  Petition  is  well  founded  and  is  not  interposed 
for  delay. 

J.  B.  TIETZ 

Attorney  for  Appellant, 


